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EVIDENCE OF EVIL PROPENSITY 
A Norte on R. v. Sims* . 


Ir is common ground that the mixture of common law with statute- 
made law which distinguishes the English legal system shows itself 
in the least favourable light in the sphere of the so-called adjective 
law, the law relating to procedure and evidence. Our rules of 
evidence have grown in a haphazard way : judges in their decisions 
and the Legislature’in its occasional excursions into this field. have 
been concerned less with the establishment of a systematic and 
coherent body of law than with a sensible ad hoc solution of certain 
definite problems. Unfortunately, some rules of evidence, as, e.g., 
the rule against hearsay evidence, have in tke process become so 
complicated and overgrown with exceptions that nothing short of a 
decisive step of the Legislature seems now capable of unravelling 
the tangle. 

- In such circumstances, every effort of the higher Courts to clear 
‘the field, or at least a section of it, of such growths in the shape of 
decided cases as have come to obscure or, indeed, entirely to over- 
shadow the. trunk of the tree, may become an extremely daring and 
evén hazardous venture. The basic principles having sometimes 
been lost to sight, a cool analysis of available precedents is bound 
to reveal contrasts and conflicting decisions which are extremely 
difficult to reconcile. Any attempt to re-state the principles is likely 
to meet with the objection that it is revolutionary, unjustifiable and 
bad law. 

Into such a thicket the Lord Chief Justice ventured when he took 
the—surely laudable—resolve to tackle the question of admissibility 
of. evidence of similar acts and bad disposition in the recent case of 
E. v. Sims. Fortunately, it cannot be said that he blundered into 
the matter, for on the hearing of the application for leave to appeal 
Lord Goddard determined, in view of the importance of the question 
involved, to arrange for a court of five judges to hear the appeal. 

Nor were the facts of the case in any way complicated: Sims was 
charged on an indictment containing a number of counts, including 
three which alleged buggery with three different men and another 
gross indecency with a fourth man. He was found guilty of buggery 
with the three men, and acquitted of gross indecency with the fourth. 
An application for separate trials in respect of each separate man 


* [146] K.B. 531. 
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involved (under the Indictments Act, 1915, s. 5 (iii) ) having been 
refused, the main point raised upon appeal was that the judge should 
have ordered separate trials in respect of each man. 

It is known that applications for separate trial have in such 
circumstances frequently been granted under the trial judge’s dis- 
cretionary power, perhaps ‘ex majore cautela’. In R. v. Sims the 
appellant’s case was that the accused had been improperly prejudiced 
by the joint trial, because on a trial for buggery or gross indecency 
with one man evidence of offences committed with the other men 
was said to be inadmissible. The Court of Criminal Appeal agreed 
that, in such a case, it would be asking too much of any jury to 
disregard, when considering one charge, the evidence on the others, 
and that, if the evidence was in fact inadmissible, no direction by 
the judge would have been sufficient to overcome the danger of 
improper prejudice. Here, for all practicable purposes, we can 
dismiss the technical question .of joinder of indictment from the 
discussion of this case, and the issue of the admissibility of evidence 
of similar acts and bad propensity is squarely put. 

Before dealing with the judgment it might be well to anticipate 
the result: the appeal failed, the contention of the appellant that 
evidence of offences committed with the other men was inadmissible - 
being rejected. 

Even those who maintain that there is a general rule excluding 
evidence of similar acts and bad propensity admit that the rule is 
subject to a number of important exceptions. Buggery and gross 
indecency were described by Lord Sumner in Thompson v. R. 
[1918] A.C. at p. 285 as offences which ‘stamp’ the offenders 
‘ with the hall-mark of a specialised and extraordinary class as much 
as if they carried on their bodies some physical peculiarity’. In 
that case, as in R. v. Twiss [1918] 2 K.B. 858 evidence was held 
admissible of the fact that the prisoner was in possession of photo- 
graphs of nude boys in order to show sexual perversion, i.e., ‘ what 
the accused who had the materials about him is’. Repetition in 
this type of case provides a vital touchstone, and if the court had 
been prepared to decide the matter on this narrow issue aloné a 
‘ point of great importance °, in the words of the Lord Chief Justice, 
hardly arose in R. v. Sims. 

But while it may possibly be argued in future that the decision 
in R. v. Sims is a binding authority only for the proposition that on 
the trial for unnatural offences committed with men, evidence of 
similar acts committed with other men is admissible, it seems clear 
from the judgment that the Court of Criminal Appeal] set out to deal 
with the wider field of admissibility of evidence of similar acts and 
that the court intended to, and in fact did, re-state the basic rules 
governing it. It becomes, therefore, inevitable to consider the 
general problem. i 

All evidence tendered in a criminal trial must in English law be 
directed to the sole aim of proving the offence in issue. This means 


Jan. 1949 EVIDENCE OF EVIL PROPENSITY 8 


‘that only such facts can be proved against the prisoner as have some 

probative value to form the possible basis of the verdict, in other 
words, are relevant to the issue.’ Whether previous or subsequent 
conduct of the prisoner is so relevant to the issue is a question of 
fact, to which no abstract answer can be given, but generally 
speaking it is not unless some direct connection with the facts in 
issue can be established. The necessity of proving such direct 
connection with the issue exists, regardless whether the evidence 
sought to be tendered is evidence of collateral or similar acts, 
character, whether in the meaning of reputation or of general 
disposition, or of previous convictions. Thus it is, e.g., on principle 
improper, because irrelevant, to ask the prisoner whether he has 
been previously suspected or accused of some other crime (Stirland v. 
D.P.P.), for evidence that a person has committed other criminal 
offences is in logic irrelevant to bring home to him the specific 
offence charged. Even proof that he has, on other occasions, done 
one or several acts similar to the one in issue is clearly by 
itself completely incapable of establishing that he has committed 
that crime with which he is being charged and is therefore 
irrelevant. 


Evidence of behaviour of the prisoner on other occasions may, 
on the other hand, in certain circumstances make it possible to draw 
conclusions about his habits and way of life or about his personality 
and character (in the sense of mental disposition). Evidence that 
the prisoner has a poor reputation in the neighbourhood for honesty, 
or that he has repeatedly been convicted of criminal offences, leads 
to the inference that there is something in his personality which 
makes him in this respect different from the majority of his fellow- 
men. Mere propensity of a person to do certain acts is of course by 
itself not remotely sufficient to prove that the accused did, in a 


1 The courts have not always troubled to state expressly whether they regarded 
rejected evidence as ‘ irrelevant ' or ‘ inadmissible ’, or have even treated both 
terms as synonymous and interchangeable. This has sometimes led to con- 
fusion of thought. Irrelevant information is valueless and therefore always 
excluded; strictly speaking, the term ‘ this evidence is inadmissible’ means 
that the evidence is relevant, but, for some other reason and by specific rule 
of law, not allowed to be introduced at the trial of the issue at hand. If 
this is kept in mind, it matters little in practice whether one says that 
evidence which merely goes to show that the prisoner is of bad disposition 
or propensity is regarded as ab initio irrelevant on the trial for a specific 
offence or whether, admitting that propensity as such may have some rele- 
vance to the issue, one considers it inadmissible by rule of law, established 
because the prejudice likely to be created by this kind of evidence is out of 
proportion to its objective value and outweighs entirely any gain there might 
be to the ascertainment of truth. If one accepts the view (expressed for 
instance by Lord Sumner in Thompson v. R.) that such evidence is prima 
facie irrelevant, it would appear clear that as soon as relevance of the evidence 
for some purpose other than proving that the prisoner is a bad man can be 
shown, the evidence is admissible. If, on the other hand, one accepts the 
view that evidence of evil propensity and bad character is relevant, but ren- 
dered inadmissible by rule of law because of its tendency to create prejudice 
(the opinion expressed for instance by Willes J. in R. v. Rowton (1865) L. 
& C. 520) the question arises as to the scope of this rule of exclusion and it 
is to this question that the Court of Appeal addressed itself in R. v. Sims. 
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particular instance, commit such an act. On the other hand, 
propensity to behaviour of a certain kind and especially towards 
certain crimes may well have some bearing on the issue before the 
court, since it makes it likely that he rather than a third person 
committed the offence in question. 

There is, however, no doubt that such evidence is by itself 
inconclusive and highly prejudicial. In the first place, propensity 
of the prisoner to behaviour of a certain kind may distinguish him 
from a number of other people, but rarely distinguishes him from 
all others; logically, it can only lead to the conclusion that he is 
more likely than others to have committed the offence charged, but 
not that he is more likely than all others or that he is certain to 
have committed the offence. 

Moreover; an opinion about a person’s character and mental 
disposition can only be gained from a detailed analysis and investiga- 
tion of his past life. Statements and questions about his past actions 
compel the prisoner not only to defend himself against the charge 
brought forward at the trial but to explain and justify his whole 
career. This would place him in an impossible position. For this 
reason, all evidence which merely goes to show that the prisoner 
is a person of bad character is by rule of law inadmissible. In the 
words of Channell J. in R. v. Fisher [1910] 1 K.B. at p. 152 : ‘ The 
principle is that the prosecution are not allowed to prove that the 
prisoner has committed the offence by giving evidence that he is a 
person of bad character and one who is in the habit of committing 
crimes, for that is equivalent to asking the jury to say that because 
the prisoner has committed other offences he must therefore be 
guilty of the particular offence for which he is being tried ’. 

Any evidence calculated to show that the prisoner is a bad man, 
and in particular that he has been in trouble before, is strictly 
excluded in English law. The courts are very careful that no 
suggestion should be made to the jury before verdict that the 
prisoner is ‘a bad lot’. There is a great number of cases where 
convictions have been quashed on appeal on the ground that 
evidence of similar acts, especially previous convictions, had been 
let in casually or by mistake, e.g., R. v. Firth (1988) 26 C.A.R. 148, 
R. v. Guerin (1931) 28 C.A.R. 39, R. v. Cohen [1938] 8 All E.R. 880. 

Unfortunately, the rule concerning similar acts has frequently 
been stated in a very general and absolute form as altogether 
precluding the prosecution from proving that the accused has com- 
mitted crimes other than those charged or that he is of bad 
character. Most text-books still state the general principle that 
facts relevant through similarity to the main fact or transaction are 
not admissible to show its existence unless certain exceptions arise. 

Julius Stone (in 46 Harvard Law Review pp. 954-985) some fifteen 
years ago published an admirable and exhaustive article in which he 
considered the history of the problem and examined the modern 
treatment of similar fact evidence. From this essay it appears 
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that, like many institutions which are believed to be of ancient and 
immemorial origin, rules excluding similar fact evidence are hardly 
more than 150 years old and amounted originally to no more than 
the following: ‘ Evidence which is relevant as showing that a person 
has a propensity to do acts of a certain kind is not admissible to 
prove that he did any such acts’. A tendency to widen this rule 
so as to exclude very relevant evidence, a tendency very marked 
towards the end of the last century and at the beginning of this, 
has recently been followed by a reverse trend, and Stone holds the 
opinion that the rule as stated above still represents the law today. 
In R. v. Sims the Court of Criminal Appeal firmly pronounced the 
view that the rule excluding similar fact evidence is an exception 
to the basic principle of admissibility of all relevant evidence, and 
that this exception does not go further ‘ than the interests of justice 
demand ’. 
The locus classicus for the modern treatment of the subject is 
Lord Herschell’s judgment in Makin. v. Att.-Gen. for New South 
Wales [1894] A.C. 57: ‘It is undoubtedly not competent for the 
prosecution to adduce evidence tending to show that the accused has 
been guilty of criminal acts other than those covered in the indict- 
ment, for the purpose of leading to the conclusion that the accused 
is a person likely, from his criminal conduct or character, to have 
committed the offence for which he is being tried. The mere fact 
that evidence tends to show the commission of other crimes does not 
render it inadmissible if it be relevant to an issue before the jury, 
and it may be so relevant if it bears upon the question whether the 
facts alleged to constitute the crime charged in the indictment were 
designed or accidental or to rebut a defence which would otherwise 
be open to the accused’, ` 
The fact that Lord Herschell at the end of the last quoted sentence 
“saw fit to give examples of certain cases in which he thought 
evidence of similar acts was clearly relevant and admissible, has 
not infrequently been interpreted in subsequent decisions as a 
confirmation of the view that such evidence was prima facie 
inadmissible unless it could be brought under one of a few definite 
exceptions. These exceptions covered some of the most obvious 
cases where the exclusion of evidence of previous acts, connected 
with the issue, would withhold from the court material essential to 
the assessment of the facts such as when either a course or system 
of conduct is involved, or where accident or lack of knowledge is 
the defence. One of the leading cases for this wide rule of exclusion 
is R. v. Bond [1906] 2 K.B. 389, an abortion case. Evidence was 
called that nine months before the offence in issue the accused had 
used similar instruments upon another woman with the avowed 
intention of bringing about ʻa miscarriage and that he had used 
words to show that he was in the habit of performing such 
operations. It was argued on behalf of the prisoner that the 
evidence introduced was inadmissible, since it could not be brought 
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within the principle of any case in which similar evidence had 
previously been admitted. Alverstone L.C.J. went to some trouble 
to state systematically the various instances in which—exceptionally 
—similar act evidence was in his view admissible and came to the 
conclusion that the evidence tendered against the doctor did not fall 
within any of the acknowledged exceptions. Although his was 
eventually a minority judgment, because a majority of the court 
had come to the conclusion that the evidence in question did fall 
within the recognised exception as proving ‘ system’ or ‘ course of 
conduct ’ on the part of the doctor, the exposition of Lord Alverstone 
and of Bray J. (who thought that the cases where evidence of 
similar acts had exceptionally been admitted could be grouped under 
three heads) of the general comprehensive rule was for some time 
considered authoritative. The case is, however, profoundly un- 
satisfactory, because there is nothing in the report to show exactly 
what the majority of the court did agree on, apart from the fact 
that the particular evidence tendered was admissible. Moreover, 
the judgment of at least one member of the court, A. T. Lawrence J. 
(at p. 424), took a much less doctrinaire line: ‘ In all cases, to make 
evidence of this class admissible’, said the learned judge, ‘ there 
must be some connection between the facts of the crime charged in 
the indictment and the facts proved in evidence. In proximity of 
time, in method or in circumstance, there must be a nexus between 
the two sets of facts, otherwise no inference can be safely deduced 
therefrom ’. 

It cannot be denied that for a time after R. v. Bond the courts 
frequently acted on the assumption that there existed a general 
comprehensive rule excluding evidence of propensity and bad dis- 
position, however relevant it might be, and that such evidence could 
be admitted only if it can be brought under one of the recognised 
exceptions. But it was rapidly found that the limited exceptions 
enumerated in R. v. Bond were insufficient to cover all the cases 
where admission of such evidence was clearly desirable and, indeed, 
essential in the interests of justice. As early as 1912 (in the sixth 
edition of his Treatise on Circumstantial Evidence) Wills added, 
without however giving detailed illustrations, the general proviso. 
that evidence of similar acts is admissible ‘ whenever relevant to 
make out any step in proof of the offence charged’ (p. 77). Such 
step in proof may be evidence of ‘ system and method °’ or evidence 
of ‘intent’ as enumerated in R. v. Bond, but it seems clear that. 
Wills did not consider the category by any means a closed one. 

Nor is it indeed possible to bring all the cases in which evidence 
of similar acts has been held admissible in the last forty years within 
the narrow confines of pre-determined exceptions without unduly 
straining the facts. For this reason, in R. v. Sims, the Court of 
Criminal Appeal, after a careful consideration of the whole subject, 
came to the following conclusion : ‘ Evidence is not to be excluded 
merely because it tends to show the accused to be of bad disposition, 
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but only if it shows nothing more’. The court has arrived at exactly 
the position argued by Stone fifteen years earlier: ‘There is no 
broad rule of exclusion with exceptions, but only a broad rule of 
admissibility where there is relevance, except where the only 
relevance is via disposition °. The general proposition as established 
by the Court of Criminal Appeal in R. v. Sims is nothing radically 
new, for what is this ‘ something more’ which the evidence must 
show, the relevance other than merely via disposition? In the words 
of A. T. Lawrence J. quoted above : ‘ There must be a nexus between 
the two sets of facts, otherwise no inference can safely be deduced 
therefrom’; in the words of R. v. Sims there must be ‘ specific 
features connecting the evidence with the crime charged as distinct 
from evidence that he (the prisoner) is of bad disposition ’. 

The authorities considered in detail in R. v. Sims were mainly 
concerned with evidence of other unnatural offences, where this 
nexus is provided by the ‘ habitual gratification of perverted lust ?.? 
Generally speaking, no a priori rules can be laid down about these 
specific features which must connect the evidence sought to be 
admitted with the crime charged, and it is clearly the duty of the 
court to consider carefully whether sufficiently close similarity does 
in any particular case render the evidence relevant and thus warrants 
its admission. 

In R. v. Dale (1889) 16 Cox C.C. 708, upon an indictment for 
using a quill to bring about miscarriage, evidence that the prisoner 
had made use of a quill for similar purposes on other occasions was 
admitted. In R. v. Armstrong [1922] 2 K.B. 555, on a charge of 
murder by arsenic, evidence was admitted of a subsequent attempt 
to administer the same poison. In R. v. Starkie [1922] 2 K.B. 275 
the indictment contained two charges; attempt to procure mis- 
carriage by use of instruments and administering poison with the 
same intent. Although the prisoner was acquitted on the first 
charge, evidence on the use of instruments was held admissible for 
conviction on the second charge.* R. v. Taylor (1927) 20 C.A.R. 71 
was a case of manslaughter by reckless driving. Evidence was 
admitted of reckless driving at the point several miles from the 
accident, although there had been a break in the journey between 
‘the two points. In R. v. Mortimer (1936) 25 C.A.R. 150 a soldier 
running amok had driven into women cyclists and was charged with 
murder. Evidence of other incidents was admitted to show that 
his actions were deliberate and intentional. In R. v. Dossott 2 
C. & K. 306, on an arson charge, the prisoner’s intent was proved 
by evidence that on two successive days he had set fire to a 
hayrick. In R. v. Wood [1920] 2 K.B. 179 evidence of a previous 


2 Even here, careful distinctions may have to be drawn, as appears from the 
remarks made in the judgment concerning R. v. Southern, 

3 In R. v. Neil Cream (1892 Notable Trials), the trial of a doctor for murder, 
the judge admitted evidence of three deaths under similar circumstances as 
corroboration. 
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conviction for assault committed at eight o’clock was at a subse- — 
quent trial admitted on a charge of indecent assault at, seven 
o'clock of-the same day. 

_ Im all‘these cases, the connection between the other acts and 
the crime charged was established by the close similarity or even 
identity in the main features of the various acts. But identity of 
the offence does not necessarily provide a sufficient link. This is 
clearly shown in cases dealing with charges.for false pretences. In 
R. v. Porter (1985) 25 C.A.R. 59, on such a charge, evidence of 
false pretences committed two and a half years before was 
admitted. R. v. Rhodes [1899] 1 Q.B. 77 is an authority for the 
proposition that evidence of subsequent false pretences may be 
admissible. On the other hand, in R. v. Ellis [1910] 2 K.B. 746 
the appellant had been convicted for obtaining cheques by false 
pretences, mainly by stating that the cost price of certain articles 
had been much higher than it"in fact was. Evidence that he had 
represented spurious pieces ‘as ‘genuine old china was held ‘ entirely 
distinct ’ from the charge and not admissible.* 

» A difficult case is R. v. Carmen Tomasso (1984) 25 C. AR. 14. 
There, tried on a charge of possessing counterfeit coins with intent 
to utter them, the prisoner admitted possession with knowledge that ` 
the coins were counterfeit, but denied intent to utter them and 
asserted that he had taken the coins deliberately in order to gain 

. evidence against a third person. On appeal, cross-examination 
about a previous conviction eight years earlier for the same offence 
was held to have been inadmissible. and. the conviction quashed. 
The ratio decidendi does not appear clearly from the report. It 
might be argued that the lapse of such a long time had effectively 
broken the connection between the two offences, or again that the 
prisoner’s conviction was not relevant to the question of intent to 
utter the coins. 

It may be doubted whether the Court of Criminal Appeal would 
now be prepared to follow the decision in R. v. Tomasso, if based 
„on the latter consideration, but it is virtually certain that it would 
not if the Court of Criminal Appeal in that case intended to go to 
the length of saying that the evidence was inadmissible because it 
revealed not only a previous similar offence but at the same time a 
previous conviction. The statutory exclusion of evidence of prior 
convictions of section 1, proviso f, of the Criminal Evidence Act, .. 
1898, does clearly, under (1) not apply where evidence of ` 
previous conviction is introduced to bring home to the prisoner the 
offence in question. Thus, in-R. y. Porter (1985) 25 C.A.R. 59, 
cited before, evidence was admitted of a similar offence committed 
by the prisoner some thirty months earlier, although the previous 
offence had led to a conviction, because in that case the previous 


4 See also R. v. oe (1938) 24 C.A.R. 112 and the notes thereto by Logan 
in 50 L.Q.R 
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conviction showed not merely general bad disposition but proved 
that the prisoner, in committing the offence in issue, had been acting 
in accordance with a system or method which became clear by 
comparison with the earlier offence of the same type. Although 
this point does not appear to have been expressly made in R. v. 
Sims, it makes in the present context no difference whether the 
similar acts introduced in evidence are criminal acts which have, 
or have not, been the subject of criminal proceedings and convictions, 
since the value of the evidence so introduced rests not in the fact 
of the conviction as such but solely in the close similarity between 
the previous act or acts and those in issue.’ 

Evidence of instruments of crime or other objects found in the 
prisoner’s possession also raises in each case the question of 
connection with the offence in issue. The position is relatively 
simple where the same implements have actually been used, as, 
e.g., in Dale’s Case, quoted above. In R. v. Arthur Thompson 
(1917) 12 C.A.R., where the photographs in question were not used 
for a crime charged, Reading L.C.J. at pp. 268-9 formulated the 
point as follows: ‘Of course evidence would not necessarily be 
admissible of everything found in the possession of the accused. 
For instance, if a burglarious instrument was found on him, it could 
not be given in evidence against him on a charge of committing acts 
of gross indecency; it would have no relevance to the issue and 
would merely tend to show that he was a person of bad character. 
But upon a trial for burglary, the finding of a burglarious implement 
upon him would clearly be evidence against him and a fortiori, when 
the only issue is whether he is the person who committed the 
burglary ’. Bringing the point into line with its overall view, the 
Court of Criminal Appeal in R. v. Sims expressed the matter thus : 
‘ If they (articies found in the possession of the accused) have no 
connection with the crime except to show that the accused has a 
bad disposition, the evidence is not admissible; but if there are any 
circumstances in the crime tending to show a specific connection 
between it and the articles, the evidence is admissible °. 

There is, it is submitted, no justification for saying that the 
judgment in R. v. Sims has revolutionised the question of admis- 
sibility of evidence of similar acts and bad propensity. It does not 
affect the question of casual or accidental introduction of evidence 
of bad character or previous conviction for a purpose unrelated to 
the issue which remains excluded.* What the judgment has done 


5 It is quite possible, however, that in any given case the court may come to 
the conclusion that the time served as a result of a conviction may have 
effectively severed the link between two similar acts and thue destroyed the 
probative value of the evidence. (Cp. Rawlings v. Smith [1988] 1 All E.R. 
at p. 13.) f 

* If any confirmation of this should be required, it was given in unmistakable 
terms by Lord Goddard L.C.J. himself in R. v. Butterwasser [1947] 2 All E.R. 
415. 
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is to settle exactly the scope of the rule excluding such evidence, 
and it has done so in favour of the restricted interpretation 
advocated by Stone. This is not only a common-sense solution 
which takes into account the inevitable need in many circumstances 
for this type of evidence in the interests of the administration of 
justice, but cuts across the tangle of irreconcilable dicta and brings 
under one comprehensible principle the numerous recent cases where 
‘evidence of specific acts or circumstances connecting the accused 
with specific features of the crime has been held admissible, even 
though it also tends to show him to be of bad disposition °. 

What is more, the present writer believes that on the strength 
of recent cases any appellant court probing more deeply into this 
apparently vexed question was bound to arrive at the conclusions 
reached in R. v. Sims. How else can it be explained that the South 
African Court of Appeal, dealing with the same problem only a few 
months before the decision in R. v. Sims, in the case of R. v. Katz 
[1946] S.A.L.R. (AD) 71, adopted an identical point of view. 
©The rule precluding the prosecution from proving that the accused 
has committed crimes other than the one charged or is of bad 
character ’, said Watermeyer C.J. in the case at pp. 78-9, ‘is not 
an absolute one. It only operates to exclude such evidence when 
such evidence is solely relevant to show that the accused by reason 
of his bad character or his commission of other crimes had a 
criminal propensity, and was, therefore, likely to commit the crime 
with which he was charged. If for any other reason it is relevant 
to the question before the court, it is admissible °. 

In this case, a butcher was charged with selling meat at prices 
in excess of the maximum prices fixed by the law. Evidence was 
given at the trial that some weeks earlier another customer had 
complained to the butcher about the price he was charged and had 
received the reply that the accused was not prepared to sell at the 

. controlled price. Other evidence introduced at the trial consisted 
of the testimony of a police officer, according to which the butcher 
had displayed an out-of-date price list (also an offence under the 
Relevant Price Control Regulations) and that, a week after the old 
list had been torn down by the police officer, he had failed to exhibit 
one at all (another offence). In holding that all this evidence was 
rightly admitted, although it disclosed that the accused had com- 
mitted offences with which he was not then charged, Watermeyer 
C.J., before arriving at the above quoted passage, surveyed a 
considerable number of South African and English precedents and 
rejected the wide version of the inadmissibility rule, which he traced 

` back to Lord Herschell’s judgment in Makin’s Case. ‘ Since that 
decision’, the Chief Justice of South Africa declared, ‘it has 
sometimes been contended that the illustrations of relevancy given 
by Lord Herschell constitute categories into which such evidence 
must be fitted before it can be regarded as admissible, but this is a 


mistaken interpretation of the words used by Lord Herschell. The 
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. examples he gives are mere illustrations of relevancy and were not 
intended to be exhaustive ’. 

It is submitted that R. v. Sims, by restating the principles 
`- underlying the question of admissibility of similar fact evidence and 
` by providing a uniformly applicable test for all cases in which the 

‘question arises, has rendered a signal service to this branch of the 
law. The rule of exclusion of evidence of propensity and bad 
disposition must, it is said, ‘ not extend further than the interests of 
justice demand ’; it ends where evidence of this kind shows some- 
thing more than bad disposition of the prisoner, even though it 
: tends at the same time to make him appear a bad man. 


Nor is the prisoner of necessity bereft of ‘ainst 
; eof the’ deuision a 


spiteful raking up of his past.. One likely r 
R. v. Sims is that charges of unnatural oes" ait ites TSN 






48 ewansewee 


that the chance of obtaining sakra S SRE sexua 


Vatasearar 


- persons will more frequently be joined inthe <= indictment, =) 


_ offenders, admittedly a special category, i gi 
But the reluctance of the courts in such ca Na 
relevant provision-of the Indictments Act, 1915}cappéars 

been largely due to the prevailing uncertainty about the ad iy 
of evidence and the consequent danger of reversal upon appeal, and 
not to any consciously felt need to give the prisoner jike 







. protection. me) | N 


The guilty have perhaps less chance of escaping the consequences ’ 
of their crime. The protection of the innocent man in the dock, 
‘on the other hand, does not lie with the rule of exclusion alone. 
-There remains’ the discretionary power of the judge to take the 
necessary steps that evidence. should not be tendered, even if strictly 
speaking admissible, if it is ‘ of little value to the prosecution and 
would indirectly prejudice the fair and dispassionate trial of the 


` . prisoner’ (R. v. Shellaker [1914] 1 K.B. 414, ep. also Singleton J. 


in R. v. Peter Martin Jenkins (1946) 81 C.A.R. 1). This discretion 
~ which was stressed by Lord Sankey L.C. in Maawell v. D.P.P. 
` [1985] A.C. at p. 821 may well gain in importance as a direct result 
` of the decision in R. v. Sims, and-it is submitted that this is a 
desirable development in the right direction, since it enables the ` 
judge at the trial to decide whether in the circumstances of the case 
the probative weight of such evidence outweighs its prejudice. This 
~ is not all. Even .if prejudicial evidence has been admitted, the 
judge in his direction to the jury has ample opportunity to explain 
. to the jury the. weight that should be attached in the given case to 
‘evidence of similar acts or offences. Finally, it is submitted that 
where the admissibility of evidence of this type has obviously been 
used by the prosecution as ‘ a peg to hang dirty linen on’, the jury 
can be trusted to resent the implication and to feel sympathy rather 
than prejudice against a prisoner whose past has been spitefully 
` raked up. 
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SOME ASPECTS OF 
SOVIET CONSTITUTIONAL THEORY 


1. The purposes of the Soviet State machine. 


It is a common failing of both friends and enemies of the 
U.S.S.R. to apply to Soviet institutions criteria of judgment which 
are quite irrelevant, both to the avowed purpose of these institu- 
tions and to their actual functioning. The aim of this paper is to 
examine the structure of, and the theories behind, the’ Soviet 
system of government, as these are viewed by Soviet constitutional 
theorists.’ : 

It is impossible to appreciate Soviet ideas on the State, Law or 
Justice, without some knowledge of the Marxist-Leninist termin- 
ology which all Soviet lawyers employ. This is no place for a . 
genera] discussion of Marxist theory, so it will suffice to state 
simply that the following concepts are accepted as axiomatic by 
Soviet theorists in this field :— 

(a) § The State always has been, and is, a coercive apparatus, 
with the help of which the ruling classes impose obedience 
on their ‘subjects ’’.?? So long as capitalism survives, 
“the exploiting classes need political rule in order to main- 
tain exploitation, i.e., the selfish interests of an insignificant 
minority against the vast majority of the people’,’ and, 
indeed, ‘the more democratic (the capitalist State is), the 


tł Detailed expositions of Soviet constitutional theory and practice may be 
found in the following (Russian) Works :— 

Vyshinski (ed.): Soviet State Law (Sovetekoye Gosudarstvennoye Pravo), 
Academy of Sciences (legal section), Moscow, 1938 (despite the date of 
publication, still an invaluable guide to official theory). 

A. I. Denisov: Soviet State Law (Russian title as above), Ministry of 
Justice, Moscow, 1947. ; 

Yevtikhiev and Vlasov: Administrative Law (Administrativnoye Pravo), 
Ministry of Justice, Moscow, 1946. 

(The above are textbooks for law students). 

The foundations of the Soviet State and Law (Osnovy Sovetskovo 
Gosudarstva i Pravo), a symposium edited by Professors I. D. Levin and A. V. 
Karass on behalf of the Law Institute of the Academy of Sciences of the 
U.S.8.R., Moscow, 1947 (issued by the Ministry of “Justice as a textbook 
or students not specialising in law, and largely a condensed version of other 

ks). “ 

Articles in the periodical: Soviet State and Law (Sovetskoye Gosudarstvo. i 
Pravo), published by the Legal section of the Academy of Sciences. 

Various pamphlets and booklets on the Soviet State (mainly transcripts 
of lectures) issued in Moscow in 1946 and 1947. . 

Stenographic reports of the sessions of the Supreme Soviet. 

Communist Party reports and resolutions, works of Lenin and Stalin, 
Press articles, and so on. 

2 Vyshinski, p. 13. 
‘3 Lenin, State and Revolution (English ed., p. 21). 
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eruder, the more cynical is this capitalist rule ’.* While 
the limited rights of the people under capitalist democracy 
make it worth defending against fascism, ‘this, however, 
in no way weakens the description of any bourgeois State 

. . as an apparatus for the suppression and oppression of 
the toiling masses ’.* 

(b) The Soviet State, too, is an instrument of suppression, of 
‘dictatorship °, wielded by the working class in alliance 
with the peasantry, i.e., by and in the interests of the 
mass of the people, towards the building of Communism. 
Although this State does, and must, restrict the freedom 
of those who oppose it, it is, by definition, ‘a million times 
more democratic than the most democratic bourgeois 
republic’. There is no contradiction, in Soviet eyes, 
between the Dictatorship of the Proletariat and democracy, 
because the dictatorship is wielded by and for the vast 
majority, in their own interest, through the Communist 
Party, which always represents their interests. 

(c) As the State is an organ of class suppression, it follows that 
it must eventually ‘wither away’ after classes are 
_abolished. 

(d) Laws are ‘forms by which the ruling class in the given 
society sets norms of behaviour for all other classes, accord- 
ing to what profits and suits that ruling class °.” 

(e) Abstract justice, in any ethical sense, cannot be invoked as 
a basis of Law. Justice is itself purely relative; under 
capitalism there can only be ‘ capitalist justice °, and Soviet 
justice, as well as Soviet law, must express the needs of a 
Socialist transformation of society.® 

Both Marx and Lenin concentrated, in their theoretical formu- 

lations, on emphasising the evil character of the bourgeois class 
. State and class law, and this, allied to the theory of the withering 
away of the State, led to the rise in the ’twenties of a Soviet school 
of law which regarded the State and Jaw almost apologetically, as 
a transient phenomenon. They interpreted the increasing pre- 
occupation of the Soviet State with economic regulation as the 
beginning of the withering-away process. Professor Reissner went 
so far as to question whether there is any need to ‘ dress up the 
proletarian dictatorship in some mysterious legal formulz’.® 
Another leading Soviet lawyer of the period, Pashukanis, empha- 
sised in his teachings that legal forms were a survival of the pre- 
Socialist, class epoch, about to wither away with the State. Much 


4 Lenin, quoted by Vyshinski, p. 13. 
5 Vyshinski, p. 14. Emphasis his. 
` 6 Lenin, Proletarian Revolution (English 1935 ed., p. 30). 
7 Vyshinski, p. 21, 
8 A useful historical survey of Soviet law and justice is contained in Schlesinger: 
Soviet Legal Theory (Kegan Paul, 1945). 
9 Reissner, Law, Moscow, 1925. 
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of Lenin’s State and Revolution can be, and was, cited to support 
this view. f 

These theories were decisively rejected by 1936, and their 
advocates removed from any influence on affairs. Pashukanis, 
indeed, was liquidated as a ‘ spy and wrecker °’, and his theories are 
now officially deemed to have been the means by which he 
deliberately sought to weaken the Soviet State for treasonable ends 
—a typically Soviet approach to the subject of political error.!° 
In their place, new theoreticians produced the ideas which found 
their institutional expression in the ‘ Stalin Constitution ’. 

In the early years of the Soviet regime, Lenin and his colleagues 
were not unmindful of the need for ‘revolutionary socialist 
legality °, in the sense that Soviet officials had to act in accord- 
ance with Soviet rules. However, in a period in which the small . 
trader and the individual peasant farmer had to be painfully 
liquidated, the situation required administrative flexibility of a 
kind which did not take kindly to legal restraints. By 1935, 
however, these processes were complete. The State really did fully 
control the economic life of the U.S.S.R., and Stalin declared that 
the Socialist society had been built.: No ‘exploiting classes’ 
remained. 

Clearly, the new and widespread tasks of the Soviet State, 
especially in the field of economic planning, required effective 
organisation, effective obedience to the State authorities. Further- 
more, a new degree of social stability (reflected by increased income 
differentiation, inheritance laws, life insurance policies, the greater 
stress on family life, and so on) had to find its reflection in the 
legal structure of the Union. ‘Stalin teaches us to strengthen 
Socialist legality, underlining all the importance to our further 
progress of the stability of Soviet laws. This idea of stability 
finds its reflection in the great Stalin constitution... .’ 1! 

This concept of the Soviet State is clearly quite at variance with 
the idea that it is about to wither away. Stalin himself was 
responsible for a reformulation of the official theory. ‘The 
withering away of the State will come not through the weakening 
of the power of the State, but through its uttermost strengthening, 
which is necessary for the purpose of completing the destruction 


of the remnants of the dying classes and to organise defence against ` 


the capitalist environment.’ 1? Only when people are willing to 
work without compulsion, drawing from the common pool in 
accordance with their needs, only when the capitalist States no 
longer threaten the security of the Union, will it be possible to 
think of the withering away of the State. These vast changes 
in the human character and the international situation cannot occur 


10 This view of Pashukanis and his school is fully developed in Vyshinski, 
pp. 58-61. 

1 Vyshinski, p. 64. 

2 Stalin, Leninism (Voprosy Leninisma, Xth Russian ed., p. 509). 
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‘for a great many years, and meanwhile the U.S.S.R. ‘ must proceed 
not by ‘lessening the class struggle but by strengthening it’. 

_ At the- XVIIIth congress of the Communist Party in 1939, 
Stalin formulated the tasks of the Soviet State as follows : ‘ defence 
of the country against external aggression, protection of socialist 
property, economic-organisational and cultural development work ’, 
contrasting these functions. with the task of liquidating hostile 
. classes which played so large a role in Soviet affairs before 1936.74 
On this interpretation, the coercive measures taken within the 
U.S.S.R. in the period following the promulgation of the Stalin 
Constitution were part of the ‘defence of the country against 
_external aggression’; this accords with the official representation 
of all political opponents of the regime as agents of various foreign 
Powers. 

This is what Vyshinski’s textbook has to say about the nature 
-° of the Constitution : ‘The dictatorship of the proletariat solves 
the problem of the proletarian revolution also with the help of 
law and in ‘accordance with measures strictly defined by law, 
- through administrative and judicial organs. The dictatorship of 
the proletariat is a power unlimited by any law. But the dictator- 
ship of the proletariat, creating its own laws, uses laws, demands 
the observances of law and punishes breach of law.- It does not 
entail anarchy or disorder; on the. contrary, it entails strict order 
and firm government, acting on strict basic rules, set out in the 
- fundamental law of the proletarian State, the Constitution. The 
problem of strengthening the power of the proletarian dictatorship 
faces the Soviet State in all its acuteness and strength.... The 
greatest expression of proletarian democracy, and at the same time 
the organic synthesis of the principles of proletarian dictatorship, 
is the Stalin Constitution’. Denisov echoes him, quoting Stalin’s 
dictum : ‘ The present Constitution leaves in being the dictatorship 
of the working class ’.** 

While the Soviet State axiomatically represents ‘ the highest 
form of democracy that is possible °,” all bourgeois States, whatever 
the party in power, inevitably act according to ‘the juridical 
principles of the dictatorship of the bourgeoisie ’.1* (The English 
lawyer would be amused to see in Vyshinski’s volume how easily 
English constitutional theories can be exploded. For instance, a 
quotation from Engels about the class prejudice of English country 
J.P.’s in 1875 is held to prove the utter hypocrisy of the whole 
contention that there is an independent judiciary in Great Britain !) 

Soviet theorists make much of the democratic forms of the Stalin 


13 Stalin, op. cit. 

14 Summary quoted from Soviet Administrative Law, p. 1; full version in 
stenographic account ef XVIIIth congress of C.P. p. TÙ. 

15 Vyshinski, pp. 50-51. 

16 Stalin; Voprosy Leninisma, 11th Russian ed., p. 519. 

17 Vyshinski, p. 51. 

18 Levin and Karass, p. 89. 
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Constitution. This form, as we shall see, does not correspond in 
its content to Western democratic ideas. However, it does not 
in the least follow that the Constitution is therefore a mere sham. 
It has a significant part to play in Soviet life, and so have the 
institutions it has called into being. 

The reader who is unfamiliar with the Soviet Constitution may 
find some value in the following very condensed summary : a part 
(Articles 1-10) of the Constitution contains a series of sociological 
propositions which do not directly enter a lawyer’s purview (e.g., 
‘ the U.S.S.R. is a Socialist State of workers and peasants ’, or ‘ from 
` each according to his ability, to each according to his work’). 
There is a section on basic rights and freedoms, to which allusion 
will be made later. Finally, there is a detailed account of the 
system of governmental organisation. This is based on an elected 
assembly, the Supreme Soviet, which is divided into two houses, 
the Soviet of the Union (elected in proportion to the population 
by electoral districts throughout the Union) and the Soviet of 
Nationalities, in which the sixteen Republics comprising the Union 
are represented equally, regardless of population, by twenty-five 
. members each.’” The two Houses meet normally for two sittings _ 
a year, each lasting less than one week. In between sessions, 
power is exercised by a joint standing committee of the two Houses, 
the Praesidium, subject to the ratification of important decisions 
by the Supreme Soviet. The Council of Ministers (formerly 
People’s Commissars) is elected by the Supreme Soviet and is 
responsible to it and to the Praesidium. The general supervision 
over the administration of law (and the legality of administration) 
falls to the Attorney-General of the Union (‘ Generalni Prokuror ’), 
who is appointed by the Supreme Soviet. The U.S.S.R. itself is, in 
law, a voluntary union of national republics, each with a con- 
stitution of its own. Finally, the interpretation of the constitution 
and of the laws is the responsibility of the Praesidium. 

While there cannot be attempted in these few pages a detailed 
description of the Soviet system of government, it is of considerable 
interest to examine some individual features of the system outlined 
above, and to examine ¢ritically how Soviet theory and Soviet 
practice deal with the traditional problems which face the constitu- 
tional lawyer : Constitutional amendments, Sovereignty, Federalism, 
Separation of Powers, Legislation and its enforcement, and so on. 


2. Constitutional Amendment. 

A relative inflexibility of the Constitution is formally recognised 
‘by the requirement, in art. 146, of a two-thirds majority vote of 
both Houses for any amendment or new article.. 

` This provision has not been of real importance for two reasons : 
the first is the fact, to be referred to later, that all voting in both 


19 There is also special representation for ‘ autonomous republics’ and for minor 
national subdivisions; these are themselves federal units of individual republics. 
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Houses is always unanimous. The second lies in the fact that the 
. Praesidium has, by decree, several times amended the Constitution, 
and the amendment took effect before its subsequent ratification. 
Thus numerous new Ministries were set up by Decree (‘Ukaz’) 
of the Praesidium (e.g., the Ministry’ of Rubber Industry on 
June 5, 1941, Ministry of Machine Tool Construction on October 14, 
1945). As the setting up of Ministries affects the powers of the 
Republics of the Union, all Ministries are listed in Articles 77 and 
78 of the Constitution; yet it was not until March, 1946, that the 
requisite amendments were put before the Supreme Soviet, and 
‘were carried unanimously and without discussion.2° Meanwhile 
the relevant Ministries had been functioning in their new form on 
the authority of the Praesidium. Another example among many 
may be cited: on the submission of the Supreme Soviet’s 
Committee on New Legislation, the Praesidium promulgated on 
October 10, 1945 an ‘ Ukaz °’ changing the minimum age at which 
a deputy could be elected to the Supreme Soviet from eighteen to 
twenty-three, thus amending art. 135 of the Constitution. The 
wisdom of the measure is not in question, but it is interesting 
to note that the elections of 1946 were carried out with this ‘ Ukaz ° 
in effective operation, and it was the newly-elected Supreme Soviet 
which ratified the change, ex post factum, unanimously and 
without discussion.”* It is not unfair to conclude that formal 
constitutional rigidities have little chance of interfering with 
administrative expediency. Formally, only the Supreme Soviet 
can make laws; the Praesidium can only. issue ‘ Ukazes’, which 
must be based on powers conferred by the Constitution or on exist- 
ing legislation. It is clear from the above that in actual fact its 
Ukazes can not only have the force of law but can also effectively 
amend the Constitution; formally, however, it is not till a vote of 
the Supreme Soviet is taken that the Ukaz becomes a Law 
(§ Zakon °). 

Even the Council of Ministers has been known to ignore the 
Constitution; For instance, Article 121 of the 1936 Constitution 
guaranteed free secondary and higher education. In 1940 a minis- 
terial order introduced fees. Article 121 was amended by the 
- Supreme Soviet . . . in 1947. 


8. Sovereignty and the Union Republics. 

The official’ teaching on Sovereignty is closely linked with the 
federal nature of the Soviet State, and it is convenient to treat 
both together. (For reasons of space the important subject of 
the ‘ autonomous republics ’, i.e., federal subdivisions of the Union 
republics into which the U.S.S.R. is divided, is being left on one 
side.) 


20 See Stenographic Account of the first session of the Supreme Soviet, Moscow, 
1946, 
21 Op. cit. 
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Sovereignty is defined as follows in Vyshinski’s textbook: ‘ the 
supremacy of State power, which makes it unlimited and indepen- 
dent within its own borders and independent in its relationship with 
other States’.22. Granted this definition, it must be said that 
Soviet theory advances a series of propositions which no lawyer 
outside its own borders would regard as mutually compatible. 
Thus: ‘In the U.S.S.R. Sovereignty belongs to the multinational 
Soviet .people, who exercise it through its socialist State and 
through the supreme organs of State power ?’,? and again: ‘ the 
supreme organs of State power in the U.S.S.R. . . . incarnating 
the will of the whole multinational Soviet people, fully and 
indivisibly exercise its sovereignty ’.™ But at the same time 
‘every Union republic is a sovereign State ’,** ‘ the Stalin Constitu- 
tion confirmed ... the sovereignty of the Union Republics ’,** 
‘the Sovereignty of the U.S.S.R. does not contradict the sover- 
eignty of the Union Republics ’.*’ 

What reasons are given for this apparently untenable proposi- 
tion? First, that the U.S.S.R. was formed on the basis of voluntary 
union, in which the union republics voluntarily surrendered certain 
powers to the central U.S.S.R. government. Secondly, that each 
republic has the formal right of secession from the Union (art. 17). 
Thirdly, that the boundaries of each republic cannot be altered 
save with its consent. Fourthly, that each union republic possesses 
all residuary powers, i.c., those not specifically granted to the 
centre in art. 14 of the Constitution. Fifthly, that the republics 
participate in central decisions by sending their representatives to 
the Supreme Soviet, and in particular to the Soviet of Nationalities 
within it, and these decisions are (by definition !) in the general 
interest of all. Sixthly, each republic has the right to enter into 
relations with foreign States and to maintain its own military 
formations. Finally, that without the protection of the Union, the 
republics would not be able to defend their own sovereignty. 
‘ Bourgeois ’ teaching on the subject is false because: sovereignty 
never belongs to the people in reality, but only to the ruling class; 
and any but the largest States are not independent except in an 
unreal, formal sense. 

The views of Vyshinski and his fellow-lawyers, summarised 
above, are not in accord with Soviet reality. Wyshinski is fond of 
judging ‘ bourgeois’ institutions by their real nature-in-action, as 
distinct from their formal-juridical nature, and it is only right to 
return the compliment by subjecting the ‘sovereignty’ of the 
Union republics, two of which have separate representation within 
UNO, to a brief factual scrutiny :— 


22 Vyshinski, p. 262. 

23 Ibid. 

24 Ibid., p. 292. 

25 Ibid., p. 263. 

26 Levin and Karass, p. 1380. 

27 N. P. Farberov, op. cit., p. 12. 
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It is necessary to begin with a reference to two concepts: 
€ democratie centralism ° and ‘ dual subordination *, an understand- 
ing of which is essential in this context. 

“The term ‘democratic centralism’ was originally coined .to 
describe the form of organisation which Lenin prescribed for the 
- Bolshevik party: iron discipline and full obedience to the elected 
leadership. This system was also applied to the Soviet State: 
.* Democratic centralism assumes, in the structure and in the activity 

of the State machine, unity in essentials and variety in detail, . . 
The-necessity of unity is founded on common basic interests of all 
nationalities and administrative units of the Soviet State and of the 
State as a whole’. Or, put another way, the system implies 
“the strictest obedience to the directives of the Party and the 
‘government’, while ensuring ‘fullest consideration of local 
conditions pnd peculiarities °°° > 

The above principles find their organisational expression in the 
so-called system of ‘dual subordination’. At each level below 
that of the central government, one often finds State organs 
nominally responsible to two masters: one on its own level, and 
one above it. For example, the Council of Ministers of the’ 
Ukrainian republic is responsible both to the Council of Ministers 
of the U.S.S.R. and to the Supreme Soviet of the Ukraine; the 

- Ukrainian Minister of Textile Industry is at one and the same time 
the Ukrainian subordinate of the Minister of Textile Industry of 
the U.S.S.R. and a member of the Ukrainian ‘ cabinet’; the Kiev 
‘city health department is also the Kiev branch of the Ukrainian 
Ministry of Health, and so forth. Within this system, the orders 
of the centre have all the legal force of a valid instruction from a 
hierarchical superior. From top to bottom, ‘ the Soviet on a higher 
(hierarchical) level controls the inferior one, and the instructions of 
the higher Soviet are obligatory on the lower one; the former 
checks on the legality of the latter’s actions, and is responsible for 

` these actions ’.°° The same degree of subordination applies to any 
administrative unit of the Union republics vis-a-vis its equivalent 

-in Moscow. The fact that a republican minister, for instance, is 

‘responsible to the Cabinet of which he is a part, as well as to his 
superior on U.S.S.R. level, must be viewed in the light of the 
fact that the Ukrainian cabinet collectively is fully subordinated 
to the U.S.S.R. cabinet. 

It is with the above points in mind that one can appreciate the 
significance of the ‘residuary’ nature of the powers of the 
republics, i.e., their right to do anything not specifically assigned 
‘to the centre by virtue of art. 14 of the Constitution. It must be 
added that art. 14 defines the competence of the Union so vaguely 
that anything could be included within its orbit, and that in case 


28 Denisov, p. 260. 
29 Administrative Law, p. 17. 
30 Denisov, p. 261. 
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of dispute the Praesidium is. the sole arbiter of the Union’s: com- 
petence (there has, needless to say, been no dispute to date). 

A brief mention of points relevant to the powers of the union 
republics will now be given below :— 

(a) We have already seen how far the Councils of Ministers 
which each republic possesses are under the authority of the 
centre. With a few exceptions of purely local significance, the 
individual ministries on republican level are branches of ministries 
in Moscow (these ministries are known as ‘ union-republican ’), 
operating under the principle of dual subordination. In these 
cases, the ministry at Union level ‘ exercises. its authority through 
identically-named ministries at union-republican level’.** The 
degree of dutonomy actually delegated by the centre must vary 
considerably, but, for example, an economic ministry on republican 
level receives instructions from Moscow on ‘the organisation of 
work, piecework norms, wages, financial organisation and so on, 
the construction of new undertakings, the organisation of raw 
material supplies, preparation of cadres, and so forth’, and the 
ministry’s budget and production plans require central approval.*” 
It should be added that large industrial units of all-Union 
significance are controlled directly from Moscow. 

(b) Even this limited degree of local autonomy applies to a 
small section of the Soviet State’s activity, particularly in the - 
economic field. Of the fifty economic ministries which existed in 
Moscow at the end of 1947, only fifteen were union-republican. 
The remaining thirty-five are known as ‘ union ministries AE 
ministries which conduct their affairs within the republics through 
subordinates who are responsible only to the centre. 

(c) Since 1944, some of the republics possess their own ministries 
of Foreign Affairs. Under the amended Constitution, ‘ Foreign 
Affairs’ is on the list of union-republican ministries, and the 
nermal principle of hierarchical subordination to the centre, which 
is a normal feature of a union-republican ministry, must apply to 
this field. The textbook lays down that the centre remains ' 
responsible for ‘the general rules concerning the relations of the 
individual union republics with foreign countries’ and ‘ for repre- 
senting the Union as a whole in international relations’.** It is 
difficult, indeed to think of any subject which, say, the Ukraine 
could discuss with-a foreign country without in some way affecting 
the Union as a whole —and therefore necessarily requiring the 
guidance of Moscow. ‘It is natural that the decisive rights in this 
field belong to the Union ’.** 

(d) There is a Ministry of the Interior in each of the republics, 
but these are fully subordinate to the Minister in Moscow, having 


31 Administrative Law, p. 27. 
32 Ibid., p. 294. 
33 Tbid., p. 171. 
34 Levin and Karass, p. 137. 
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no responsibility whatever to the republican council of ministers. 
“In this respect the Ministry of the Interior is in the same position’ 
as a Union ministry ’.** The individual republics therefore have 
no control over the secret police formations, labour camps, convoy 
troops, frontier guards and even fire brigades functioning on their 
territories. 

(e) The ‘ sovereign’ republics are forbidden to alter their own 
administrative-territorial divisions, which are listed in arts. 22-29 
of the Union Constitution. : 

(f) The budgets of the republics require approval by the centre. 
(In 1946 all the sixteen republics’ budgets combined totalled 63,000 
million roubles, while the Union’s budget was 820,000 million ` 
roubles.) 

(g) The union-republics have, since 1944, the right to maintain 
their own armed forces. This is, on paper, an impressive mani- 
festation of sovereignty. However, this is how the right is inter- 
preted by.a Soviet commentator: ‘ The unity of the Army is now 
being still further strengthened, as the military formations of the 
union-republics will be component parts of the Army of the 
U.S.S.R. The Army of the Soviet Union must continue to be 
unquestionably one, unquestionably centralised. The whole Red 
Army will have a single set of regulations, a single mobilisation 
plan, a single command. The basic rules of organisation of the 
armed forces will be laid down by the Union organs ’.** 

(h) The supervision over the legality of administration within 
‘each republic’s territory is carried out by the ‘ Prokuror’s’ depart- 
ment. However, the officials of this department are appointed by, 
and are responsible to, the ‘ Prokuror-General’ of the U.S.S.R., 
-and they are not in any way responsible to the r publican autho- 
rities, The Prokuror is barred from challengin Z any acts of the 
Central Government. 

(i) ‘The Council of Ministers of the Unj 
bidden to undertake any reorganisation 
apparatus, to create new organisations o 
nomenclature or salaries of their officia} 
of the Central Establishments Commis 
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Party’ (paragraph 71) and this applies to the party leadership of- 
a Union republic vis-a-vis the centre. 
There remains the formal right of secession from the Union. 
When the new Constitution was being discussed in 1936, Stalin 
` said: ‘The U.S.S.R. is a voluntary Union of republics with equal 
rights. To omit from the Constitution the articles relating to 
freedom to secede from the U.S.S.R. would be a breach of the 
voluntary character of the Union’.** It is certainly a tenable 
proposition to say that the republics have equal rights (whatever 
views one may hold as to the extent of these rights), but the right 
to secede is purely fictional, and must remain so for as long: as - 
public advocacy of secession remains a de facto criminal offence. 
No one with the slightest knowledge of U.S.S.R. politics would 
deny that if any Ukrainian (for instance) stood up in a meeting 
in Kiev to advocate independence ‘for the Ukraine, he would court 
instant arrest. Indeed, Stalin himself has written the following 
revealing paragraph: ‘ There are occasions when the right of self- 
determination contradicts another and higher right, the right of ` 
the working class to strengthen its power. In these cases—it should 
be frankly: stated—the right of self-determination. cannot and must 
not obstruct the rights of the dictatorship of the working class: 


The former must give way before the latter ’.*° : 


Soviet federalism rests on the need to adjust the policies decided 
at the centre to the varied national cultural and linguistic require- 
ments of a vast country. ‘ The toiling masses of each nation within 
the U.S.S.R. are free in deciding the national form of their partici- ` 
pation in the common work of building Socialism ’.*° . Considerable 
local initiative in carrying out centrally-devised policies is 
ved, but strictly within the framework of these policies, 
tes at international conferences defend the. principle 
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` bureau which it appoints, not only prescribes the line to be pursued 
by all party cells throughout the U.S.S.R., but also co-ordinates 
- and directs the policy and executive action of the Council of People’s 
Commissars and of all party members who constitute the most 
important part of the staffs in these commissariats. It is in this 
“way, in fact, that is exercised the dictatorship of the proletariat ’.** 
The Webbs wrote before the Stalin Constitution came into force. 
‘There is no doubt, however, that the above passage in no way 
underrates the role of the Party. Denisov’s textbook,. after com- 
` paring the Party with the heroes of Greek mythology, states the 
‘following: ‘ Party leadership is the basis of the fruitful activity of 
‘each State and social organisation, and of all these organisations 
taken together. They all take instructions from the Party, which 
has its members in the State and social organisations of the masses, 
forming the directing nucleus and ensuring that the given State or 
social organisation carries out the decisions of the Party. That is 
` why the opportunist “ theory ” that non-party organisations should 
be independent of the Party organisation, has been shown up by 
. Lenin and Stalin as incorrect and harmful... . In general, the 
-, whole Soviet system and constitution rests on the directing role of 
the Party: .. . The Party controls the selection, distribution and 
training .of the personnel of the whole Soviet State apparatus, and 
checks on the work of the organs of State and government. Nota 
single important -decision is taken by the State organs of our 
country without previous instructions and advice from the Party ’.*? 
The Communist Party is specifically mentioned in art. 126 of the 
Constitution, in which the following clear statement of its functions 
occurs: ‘ The most active and conscious citizens from the ranks of 
the working class and other toilers join together in the All-Union 
Communist Party (Bolsheviks), which is the advance guard of the 
toilers in their struggle for the strengthening and development of 
the Socialist order and constitutes the directing nucleus of all 
toilers’ organisations, both social and governmental’. Particular 
` attention must be drawn to the last sentence (emphasis mine), 
because in it is to be found the key to all Soviet constitutional 
practice and the explanation of much of the theory. The leading 
‘role of the Party permeates all Soviet life. ‘The unity of the 
administration is ensured by the politica] leadership of the Party, 
whose directives and slogans have the force of a practical decision 
-which must be immediately carried out; the executive organs carry 
out their functions in full accordance with the directives given by 
the Party ’.** A large proportion of the more important executive 
orders are published as coming jointly from the Council of Ministers 
and the Central Committee of the Party. 
The Soviet theorists are, of course, right when they point out 
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that their Constitution at least honestly emphasises the supremacy 
of the Party, while Western constitutions usually ignore the exist- 
ence of parties, although these are by no means without significance 
to the real working of any ‘ bourgeois ’ constitution. But the exist- 
ence of a highly-disciplined party with a long-term political 
monopoly creates a quite special situation, and, as we have seen, 
there is a profound sense in which a pronouncement of the Central 
Committee of the Party has practically the force of law, despite the 
oft-repeated desire of the Party leaders to carry out the task of 
government exclusively through the Soviet State machinery. 

The Party itself, like the Soviet State itself, is run on the basis: 
of ‘ democratic centralism ’, i.e., unquestioning obedience to orders 
from superior authority, which, however, is itself elected. There 

. are some who hold that such a system gives to the Party chiefs | 
powers over the process of election itself, and certainly the higher 
organs of the Party seem to be endowed with powers which one 
cannot see effectively challenged from below. It should be stated 
in this connection that while the Party statutes lay down that a 
Congress should be held every three years, no Congress has been 
held since 1989. 


5. The Constitutional Guarantees. 
_ The freedoms guaranteed by the Constitution must be inter- 
preted, and are interpreted by Soviet jurists, in the light of the 
nature and purpose of the Soviet State. Personal freedom, in the 
sense of freedom from want, is ‘guaranteed’ by the provisions 
relating to old age pensions, sick pay, freedom from unemployment, 
ete." When it comes to such matters as freedom of the Press, of 
meetings, demonstrations, or of speech, art. 126 of the Constitution 
makes these freedoms conditional upon their being used ‘ in accord- . 
ance with the interests of the toilers and with the aim of strengthen- 
ing the Socialist order’. Explaining these provisions, the textbook 
lays down : ‘In our State there is not, and of course cannot be, any 
freedom of speech, of the Press, ete., for the enemies of Socialism ’. 
As for demonstrations, ‘in the U.S.S.R. the fullest initiative is 
granted to social and toilers’ organisations, and in the first place 
to the directing nucleus of all these social and governmental 
organisations, the Communist Party orice 

The Soviet jurist does not consider that these limitations in any 
way contradict his concept of democracy; he considers that the 
capitalist basis of the Western States makes nonsense of their formal 
constitutional guarantees, and that only in the U.S.S.R. (and the 
countries of the ‘new democracy’ in Eastern Europe) is there to 
be found the material basis of real freedom, directed in the interests 
of the mass of the people. 
44 But we have seen how one ‘ guarantee ’, dealing with free higher education, was 
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However, it is difficult to see how Vyshinski would justify the 
immense precautions taken to make sure that unorthodox views do 
not find their way into print. The following quotation tells its 
own story: ‘Permits for obtaining and using duplicators and 
` accessories thereto are granted by the local police department to the 

head of the secret department within the undertaking, office or 
-organisation acquiring the duplicator,** or, where there is no secret 
department to the head of the undertaking, office or organisation. 
-2 Once the permit is received, ‘the duplicator must be 
registered in the local office of ‘‘ Glavlit 4 °’, and ‘the sale of 
duplicators is permitted only with prior permission of the police 
department, while accessories may only be obtained on production 
of the duplicator’s registration certificate, bearing a wax seal of the 
` police department ’.** 


6. The Separation of Powers. 


Soviet theorists strongly attack the theory of separation. ‘ The 
basic content of the principle of the separation of powers in a 
bourgeois State consists of ensuring the independence of the 
executive, as the firmest prop of the power of the bourgeoisie, as 
against the elected representatives of the people, who at a time 
of wider franchise are less reliable from the point of view of 
bourgeois interests’.‘? In Vyshinski’s textbook, both Ramsay 
Muir’s and Lord Hewart’s criticisms of the growth of delegated 
. legislation are quoted with approval. 

Soviet theory insists on ‘ the supremacy of the elected represen- 
tative assembly in the Soviet State ’.°° The Supreme Soviet, or its 
standing committee (the Praesidium) has supreme powers. ‘All 
other activities of the State are subordinate in character. Forms 
of subordinate powers are: the executive . . . the judiciary ’.*! In 
accordance with these principles, the Ministers are appointed by, 
and are responsible to, the Supreme Soviet, while the Praesidium 
interprets the Constitution and the laws; the judges of the High 
Court and the Prokuror-General of the U.S.S.R. are also appointed 
by the Supreme Soviet. 

The declared opposition of Soviet theorists to the principle of 
separating the powers arises, too, from the theoretical consideration 
that there is no need to protect different sections of the community 
against the State, or one part of the State against another. Such 


46 Emphasis mine. No individual is entitled to acquire a duplicator. The * secret 
department ' is the network of secret police agents which functions within mest 
Soviet institutions. It is rare to find a reference to it in print. 

47 ' Glavlit’ is the body responsible for censorship of all published matı rial, whieh 
must be submitted to it before and after its appearance. 

48 Administrative Law, p. 231. This is NOT a wartime security measure, as it 
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49 Levin and Karass, p. 94. 

50 Levin: The State system of a Socialist Democracy (transeript of lecture), 
Moscow, 1946. 

51 Levin and Karass, p. 34. 
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an idea would run counter to the present-day Soviet notion that 
Soviet society contains no internal contradictions. Indeed, the 
Soviet State is held literally to embody the General will in 
Rousseau’s sense °*; it must therefore be illimitable. 


7. The Supreme Soviet and its Praesidium. 

The Supreme Soviet requires a long article of its own. All that 
will be attempted here is a brief discussion of three aspects of its 
existence: its unanimity, the theory behind its second chamber, 
and its Praesidium. 

It has already been stated that it is, in law, the sole body 
entitled to legislate for the whole Union." This was not true of 
its predecessor under the 1924 constitution, the Congress of Soviets. 
This body, indirectly elected, met every two years, and was more 
like a mass meeting than a legislature (about 8,000 delegates 
attended). It elected a Central Executive Committee (‘ Vtsik ’) of 
some 600 members, which met at more frequent intervals and 
exercised all the Congress’s powers. When ‘ Vtsik’? was not in 
session, all its powers (including that of legislation) were exercised 
by its praesidium. Finally, the Council of People’s Commissars 
was also empowered to pass valid laws.** 

Although the Supreme Soviet is now of manageable size and not 
just a mass meeting, the Western observer cannot but be struck by 
its unanimity on all issues, including the election of its own officers 
and committees. This unanimity does not mean that there is no 
criticism. Reports of sessions are full of speeches calling for more 
and better construction projects in a given area, or demanding 
greater efficiency in various branches of the administration. These 
criticisms, however, are never taken to the point of registering a 
hostile vote (unless, of course, that vote is itself unanimous). 
Criticism concentrates on details of execution, but not on the policy 
itself. 

Soviet theorists maintain that the Supreme Soviet is ‘a working 
institution, which does not spend time and energy on political 
quarrels and arguments . . . in its activity is expressed moral- 
political unity, a bolshevik business-like approach ’.** 

In fact, the practice of unanimity arises naturally from the one- 
party system. The large majority of deputies are party members, 
and the others may be fairly described as fellow-travellers. In 
consequence, any disagreements are ironed out behind closed doors 
in meetings of the party group, and no doubt nominations to 


52 This analogy is developed at some length in an unsigned leading article in 
Soviet State and Law, 1946, No. 2. 

53 Art, 82; but the Praesidium and the Ministers have invaded this field (sve 
above). - 

54 The Webbs’ Soviet Communism, or Batsell’s Soviet Rule in Russia (Macmillan, 
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committees, etc., are similarly arranged, for only one name is 
generally put forward for any one vacancy. 
Needless to say, Party control over the legislature is by no 
means peculiar to the Soviet Union! What is unique is the pursuit 
-of the fetish of unanimity, even where (in the election of a minor 
. committee for example) it has no clear purpose. It might well 
have been argued that only under a socialist State could deputies 
cast their vote quite freely, unencumbered by vested interest or 
` narrow party considerations. This is not, however, the line taken 
in the U.S.S.R., where the ‘ sure compass” of dialectical materialism 
is held to provide one, ‘correct’, answer to any problem, and 
where the Party controls all important appointments. 
The ‘Second Chamber’ of the Supreme Soviet, the Soviet of 
Nationalities, is composed of twenty-five representatives directly 
elected by the people of each of the Union. republics, plus eleven 
from each autonomous republic, and lesser numbers from smaller 
national groupings. This represents in the highest organ of Soviet 
power the multinational principle of the Soviet State, and is 
intended to safeguard the specifically national interests of the 
various national groupings. Originating in a committee within the 
People’s Commissariat of Nationalities, the Soviet of Nationalities 
was set up under the 1924 Constitution as a special section of the 
“Central Executive Committee (Vtsik). The Soviet of Nationalities 
under the Stalin Constitution is fully the equal in all formal respects 
with the Soviet of the Union. At joint sessions the Speakers of 
the two Houses take the chair at alternate meetings. Deputies are 
elected to both Houses for four years, at the same general election. 
In case of disagreement between the two Houses, a joint committee 
(on which they are equally represented) is provided for in the Con- 
stitution; if, after all efforts by this committee the Houses still 
disagree, the Praesidium dissolves them and there is a new election. 


' For no reason other than the above can the Supreme Soviet be 


dissolved before the end of its term. In practice, this provision is 
without significance, as both Houses have always been unanimously 
of the same opinion on any issue. 

The Praesidium is, perhaps, the most original contribution to 
the U.S.S.R. to the practice of government.** It is composed of a 
chairman, sixteen vice-chairmen (one for every union republic), 
fifteen other members and a secretary, all elected at a joint session 
of the two Houses of the Supreme Soviet (art. 48). Its powers 
are :— 

(a) Legislative: although it has the formal right only to issue 
Decrees (Ukazes), we have seen that in effect the Praesidium 
may legislate effectively by Ukaz on any issue, and may expect its 
acts to be subsequently ratified by the Supreme Soviet. (In any 


56 The ‘new democracies’ in the Balkans have adopted some features of this 
institution. : 
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case, being itself the interpreter of the Constitution, it is hardly 
likely to find itself guilty of illegal acts.) 

(b) Executive: The Praesidium’s functions under this head 
cover a field which, in most other countries, belongs either to the 
Cabinet or to the Head of the State. Thus it calls meetings of the 
Supreme Soviet, appoints and accepts resignations of Ministers 
(between sessions of the Supreme Soviet), declares war, appoints 
ambassadors, receives letters of credence from foreign envoys, 
exercises the prerogative of mercy, awards decorations, appoints 
and dismisses C.-in-C.s of the armed forces. Vyshinski stresses 
that the Chairman of the Praesidium has no powers, except those 
arising simply from his being the chairman; he takes the chair, he 
signs laws and ukazes, but he can issue no instructions save in the 
name of the Praesidium. ‘The Praesidium of the Supreme Soviet - 
is the ‘ President-in-Commission °’ (‘ kollegialny president ’’) of 
the U.S.S.R.’.°7 

(c) Judicial: The Praesidium interprets the Constitution and 
the laws and has the power of declaring any act of the Union 
Ministry, or republican ministries, or any other administrative act, 
void if it deems them not to be in accordance with law. 

The Praesidium is ‘ accountable to the Supreme Soviet for all 
its activities ’.5* The Praesidium has no right of veto over legis- 
lation, and cannot dissolve the Supreme Soviet save if the two 
Houses fail to agree. In practice, with the Supreme Soviet meet- 
ing at infrequent intervals, the Praesidium naturally has very wide 
powers, which it exercises without any instance of challenge or even 
question from its ‘master’, the Supreme Soviet. 

A member of the Praesidium who becomes a minister resigns 
from the Praesidium, but ministers can be deputies to the Supreme 
Soviet, though this is not always the case.*° 


_8. The Executive. 7 
The Council of Ministers is responsible to, and is appointed by, 

the Supreme Soviet and its Praesidium, and its instructions must 
be based on either laws or ukazes issued by these bodies (arts. 66- 
67).°° These instructions. (‘ postanovlenia ’—laying down norms, 
and ‘ rasporyazhennia ’—deciding a specific case) have the force of 
a statutory rule. There has been no case of a rule being challenged, 
but presumably such a challenge would have to go up for decision 
to the Praesidium. In practice the Council of Ministers must work 


37 Vyshincki, p. 311. The words are Stalin’s. 

58 Ibid., p. 310. 
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_ closely with the Praesidium, as is inevitable in view of the wide 
powers of the latter. 

Space forbids detailed inquiry into the powers of Ministers. 
Attention ought, however, to be drawn to the very large size of 
the Council of Ministers (nearly seventy strong). So large a body 
cannot attempt serious discussions on policy. Its real nature 
> becomes apparent when the list of ministries is studied (Ministry 
for the Cinema, Ministry for Manufacture of Transport Equipment, 
Ministry for the Oilfields of the Eastern regions, Ministry of Cellu- 
lose and Paper Manufacture, to cite some examples). The bulk of 
rank-and-file ministers deal with economic sectors, within which 
they are in effect the senior managers. Their task is to issue orders 
to the industries they control in accordance with policy, and it is 
to a much smaller body that one must look to discover who makes 
policy. It is surely no accident that under the Chairman (Stalin) 
there are eleven vice-chairmen of the Council of Ministers, who are 
all members or alternates of the powerful Political Bureau 
of the Communist Party. They must surely double the roles of 
Party and State leadership, and act as an inner Cabinet. Whereas 
in 1987 there were two vice-chairmen and eighteen ministers, there 
are now eleven vice-chairmen and sixty ministers, so it is reasonable 
to suppose that these vice-chairmen control groups of ministries. 
Some of them, like Molotov and Mikoyan, hold ministerial posts, 
. while others (e.g., Malenkov, Andreyev) are without portfolio. ` 

The Council of Ministers has attached to it a number of special 
Boards and Committees with wide powers (for instance those 
dealing with afforestation, radio transmission, religious affairs, as 
well as the Academy of Sciences and the Tass news agency. All 
are under the general authority of the Council of Ministers, and 
their chiefs have the right of ‘ consultative voice’ without a seat 
in the Cabinet. 

In the composition of individual ministries one peculiarity is 
worth bringing out: in every ministry there is, under the Minister, 
a council (‘ kollegia’), to whom all important questions must be 
referred; this council is appointed not by the Minister but by the 
Council of Ministers. Its members consist of the Minister’s deputies 
and of some high civil servants, and, if they disagree with the 
Minister, they have the right to appeal to the Council of Ministers. 
Indeed, before 1934 the ‘ kollegii’ issued instructions on their own 
responsibility; this caused confusion, and they were abolished, 
only to be revived in 1988 without the power of independent execu- 
tive action. Only the Minister can issue a valid instruction for the 
Ministry as a whole. 

One ministry is peculiar to the Soviet Union and deserves a 
brief special mention. This is the Ministry of State Control, born 
of a marriage between the Workers’ and Peasants’ Inspection and 
the Party’s Central Control, Committee. This Ministry has the 
double task of preventing abuses in the administrative machine, 
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and of ensuring that orders given by the higher authorities are in 
fact carried out. Its officials have powers of access to all relevant- 
documents, and ‘it is compulsory for all ministries, commissions, 
departments and other organs’ to provide ‘ explanations, reports 
‘and all other information °’.® The Ministry has its men working 
throughout the administrative machine, at all levels (it even has 
its inspectors in military stores and army divisions). The 
. Ministry’s officials are empowered to take disciplinary action against 
offenders, or, in serious cases, to hand the case over to the Prokuror 
for criminal prosecution before the courts. The Ministry of State 
Control plays an important role in that system of inspection and 
cross-checking, which is a feature of Soviet administration (other 
€ checkers ’ include the secret police, the Ministry of Finance, the 
Planning authorities and the Establishments commission). 


9. Electoral Procedure. 

The procedure for elections to the Supreme Soviet is, on paper, 
fully consonant with the democratic principle. The legality of 
election procedure is watched over by a system of electoral commis- 
sions, who represent social societies and workers’ organisations (the 
names of members are confirmed by the local Soviet in the area 
in which they function). A widely representative Central Electoral 
Commission, whose members are confirmed by the Supreme Soviet 
or its Praesidium, supervises the elections on a nation-wide scale, 
and hears appeals against any decision by the local commissions. 
It renders a report on the conduct of the elections to the Mandates 
commissions of the two Houses of the Supreme Soviet. 

Candidates may be nominated by ‘social organisations or 
societies of toilers—i.e., communist party organisations and other 
societies registered in accordance with the law’.®? Religious 
organisations are excluded.* f 

Now it has already been remarked that the Constitution itself 
lays down that the Communist party is ‘ the directing nucleus of 
all social organisations and societies of toilers’. It follows,- then, 
that the candidate is effectively selected by the Communist Party 
(whether that candidate is himself a party member or not). In 
the two elections that have been held to the Supreme Soviet since 
the promulgation of the Stalin Constitution (1988 and 1946), there 
has not been a single case of a contested election. A Soviet lawyer 
would view the matter thus: ‘The moral and political unity of 
the whole Soviet people results in the fact that, in practice, only 
one candidate is nominated in each constituency, and he receives 
unanimous support from all social organisations and meetings of 
the working masses of the given area. ... Soviet elections are 
a brilliant demonstration of Socialist Democracy in action’. 
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Indeed, at the last election 99.7 per cent. of the electors voted, 
and less than 1 per cent. failed to vote for the official candidates. 
As a charmingly naive ‘article put it, ‘not a single deputy in a 
bourgeois parliament . . . can ever have received or can ever 
receive such a majority .. .’.*° At any rate, we must admit that 
the organisation which mete people to the poll must be very 
efficient. 

The Constitution provides for the recall of individual deputies 
by the electors if the latter are dissatisfied with them, but the 
mechanism for doing so has never been brought into being, and the 
right is purely theoretical to date. 


10. A Note on the Judiciary and the Political Police. 

The Soviet judicial system requires an article of its own, and 
only the briefest reference will be made to its position in the 
constitutional structure of the Union. At the top of the hierarchy 
of people’s and regional courts stands the Supreme Court (strictly 
the High Court) of the U.S.S.R. It is divided into five ‘ collegia ’ 

_ civil, military, criminal, rail transport and water transport. There 
is a President, sixty-eight judges and twenty-eight ‘ assessors ’. 
The collegia are responsible for hearing appeals from the lower 
courts, which may be initiated by an aggrieved party or by the 
prosecutor (Prokuror); in addition, there are cases of national 

‘importance, for which the relevant collegium of the High Court 
acts as a tribunal of first instance. On these occasions, two 
assessors sit with the judge (as is the practice in the lower courts). 
The Military collegium heard the cases of Zinoviev and Bukharin 
during the purges, because it covers ‘ cases of treason, espionage, 
sabotage, etc., by whomsoever committed ’,°* as well as appeals 
from courts martial. The Transport collegia hear appeals from 
the special transport courts, whose main task is to enforce labour 
discipline, and who appear to have powers similar to courts martial. 

, The two transport and the military collegia are staffed by judges 

who have risen in the heirarchy of these special courts. From the 
decisions of the collegia there is no appeal (save to the Praesidium, 

which exercises the prerogative of mercy). 

However, cases may be reviewed by the Plenum of the Supreme 
Court, which is a meeting of all the judges, attended also by the 
Prokuror-General and the Minister of Justice, held at least every 
two months. The Plenum reviews those judgments of the Collegia 
. which are brought to its notice by the President of the Court 

or the Prokuror-General, and issues directives to the lower courts. 

“These directives lay down the principles ‘which the lower courts 
must follow in applying the laws, and frequently embody valuable 
safeguards for the public.°®’ 


85 Soviet State and Law, 1946, No. 2. 66 Vyshinski, p. 471. 
67 Schlesinger, op. cit., contains much information on the general work of the 
Soviet courts. 
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The Supreme Court’s powers to interpret laws arise primarily 
from its own case-work. In carrying out this function, however, 
it is subordinate to the Praesidium of the Supreme Soviet, which 
has the overriding right to interpret the Constitution and the laws. 

The Supreme Court judges are appointed for five years by the 
Supreme Soviet, and article 112 of the Constitution lays it down 
that they are ‘ independent and subject only to the law’. 

As in most other Continental countries, the preparation of a 
case against the accused (including interrogation of witnesses, etc.) 
is undertaken by a judicial investigator (‘ sledovatel ’) who operates 
under the guidance of the Prokuror. For political cases, however, 
the organs of the Ministry of State Security (i.e., the political police) 
act as judicial investigators, with the usual powers of interrogation 
and detention which such officials possess, 

The Minister of Justice exercises a general supervision over the 
functioning of the courts. He may not intervene in the hearing 
of a case (save to overcome delays and red tape), but he ‘ watches 
over the correctness of the application of the laws to civil and 
criminal cases ’.** If the Minister feels that a new instruction to the 
courts is called for, he puts a pruposal to that effect before a meeting 
of the Plenum of the Supreme Court. 

. Space compels total omission of fascinating problems connected 
with procedure and application of the laws. But no review of 
Soviet constitutional practice can omit some reference to the 
Ministry of Home Affairs and the Ministry of State Security, usually 
known by their initialk—M.V.D. (N.K.V.D.) and M.G.B. These 
twa ministries were at one time one, and the exact boundary 
between their functions is a well-guarded secret. They jointly 
exercise the powers of the former O.G.P.U., and many more 
besides. There is nothing in the Constitution about the wide powers 
of arbitrary imprisonment practised by these ministries and their 
local organs. However, a series of laws and orders regulate their 
functions, and many pages of the textbook on Administrative Law 
are devoted to listing them. We have already seen that the M.V.D. 
and M.G.B. organs act as preliminary investigators of any political 
ease. If they should come to the conclusion that a citizen is 
€ socially dangerous ’, the ‘ Special Council ? (Osoboe Soveshchanie) 
may exile him or confine him to a concentration camp for up to 
five years—and ‘ control over the release of the detainee is exercised 
by the local organs of the M.V.D. in the area of exile or 
detention °’. The Special Council at Union level consists of the 
Minister of the Interior, his highest subordinates and the Prokuror- 
General; the latter may appeal to the Council of Ministers against 
an unjust detention order. But if the security organs have built 
up a case against the accused (for instance under the many sub- 
paragraphs of Article 58 of the Criminal Code, which define counter- 


68 Denisov, p. 314, 
69 Administrative Law, pp. 191 and 245. 
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revolutionary activities), he is tried and sentenced by the regular 
courts of the land. The choice seems to rest with the secret police, 
who undertake the preliminary examination. 

The M.V.D. also exercises the functions of the Registrar-General, 
controls fire . brigades, the uniformed police, a large and well- 
equipped Security Army, frontier guards, road-building, prisons and 
concentration-labour camps. With the M.G.B., it is a power in 
the land; during the great purge of 1986-8 it was able to cause 
the total disappearance of deputies, Ministers and even members 
of the Politbureau. 


11. The ‘Prokuror’. 

‘The institution of Prokuror in the Soviet State has no clear 
parallel in Western countries. He is at one time the Public 
Prosecutor and the guardian over legality in the field of both 
administration and justice in the area in which he functions. 
The hierarchy of local Prokurors are appointed by, and are 
entirely subordinated to, the Prokuror-General of the U.S.S.R.; 
they are totally independent of the local or union-republican 
authority. The Prokuror-General is appointed by the Supreme 
Soviet for seven years, and we have seen that he plays his part 
in the plenums of the Supreme Court in determining the general 
“policy ’ of the Soviet Courts. He also personally prosecutes in 
important cases before the Supreme Court; thus Vyshinski, who 
was then the Prokuror of the U.S.S.R., prosecuted Zinoviev, 
Bukharin, etc., before the military collegium of the Supreme Court. 
© The Prokuror in the localities exercises the following functions : 

(a) While ‘he does not settle administrative problems himself ’, 
_the Prokuror ‘ must see that the settlement of such problems by 
local State authorities corresponds to the provisions of the law’. 
In case of any illegal instruction being issued by anyone, or of any 
‘illegal act or omission, the Prokuror’s office must challenge the 
illegality, i.e.,' bring the matter to the notice of the next highest 
organ of State power. If the decision of this organ is also incon- 
- sistent with the law, it can be challenged in its turn. In this 
way ‘the problem can go up to the highest organs of the State, 
which then give a binding decision’.”? In acting thus, the 
Prokuror is expected both to use his personal initiative and to 
. follow up complaints from citizens. 

(b) In his capacity as Public Prosecutor, the Prokuror repre- 
sents the State in all judicial proceedings. If in his view any 
decision of the court is wrong, he can challenge it and take the case 
to the next highest court, right up to the Supreme Court.” 


70 Vyshinski, p. 473. 

71 His right applies also to civil cases, and in criminal cases he has the right of 
appeal against a prisoner’s acquittal. He may also undertake a civil case on 
behalf of a citizen if this is in the public interest. Recently, the right to 
appeal against a sentence ‘once it is legally in force’ has been reserved to 
senior members of the hierarchy of Prokurors, 
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(c) The sanction of the Prokuror or of a court is required for 
any arrest. 

(d) The judicial investigators operate ssid his authority. 

There is a close tie-up in practice between the Prokuror system 
and the Party and State security organs. ‘ In order that it should 
be a strong and flexible weapon in the hands of the working-class 
dictatorship in its struggle for Communism, the Prokuror must 
. work under the closest supervision of, and in the closest contact 
with, the party organisations which offer the most effective 
guarantees against local or personal influences.’ *? In his task, he 
must co-operate ‘ with the organs of the N.K.V.D. and with the 
courts in a decisive struggle against all remnants of the Trotsky- 
Bukharinite bandits, the hirelings of fascist intelligence services, 
spies, wreckers, thieves, hooligans ’ and so on.”* 

First and foremost, the Prokuror is ‘the guardian of Socialist 
legality, the executor of the policy of the Communist party and 
Soviet power, a fighter in the cause of Socialism ’.’* His position 
is deliberately intended to be outside the system of elective organs 
of State power in the various republics and the local government 
areas. He must watch over the loca] administration and the local 
machinery of justice, and keep them to the laws, ukazes and 
directives of the supreme authorities of the Union. It is doubtful, 
in view of the above suptstions: whether he is likely to protect the 
citizen in cases where ‘ political unreliability ’ is- involved, but a 
conscientious Prokuror can do much to defend citizens against 
abuse of power by local authorities or officials. 


12. The Citizen and the Administration. 


The reader who has some knowledge of Continental law will be 
looking for a Russian equivalent of the special administrative courts, 
a Russian ‘ Conseil d’Etat’ for hearing citizens’ cases against the 
State. There is, however, no hierarchy of this type of adminis- . 
trative courts in the U.S.S.R. State prosecution of citizens or 
officials for any serious offence not committed on the transport 
system is heard by the ordinary courts. The following means exist _ 
for an aggrieved Soviet citizen to obtain satisfaction ‘against the 

- State : 

(a) The right of complaint. This is ‘ the most important means 
of ensuring legality in Soviet administration’. ‘The right of 
complaint i in the Soviet State has this essential characteristic, that. 
. .. itis the means of defending the legal rights of citizens . . .’.7° 
An elaborate procedure exists by which the complaint must be 
investigated within a given period of time, and the complainant is 


72 Vyshinski (quoting Lenin), p. 473. ’ 

73 Ibid., p. 481. The political jargon ‘is definitely *1988'; in 1948 there would 
be a reference to the Hirelings of Imperialist Warmongers. 

74 Ibid., p. 484. 

75 Administrative Law, p. 187. 
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shielded from repressive acts save in cases of malicious and libellous 
complaints. The complaint may be addressed to the head of the 
office committing the alleged illegal act, or to the Prokuror, or to a 
State Control office (as well, of course, as through Party channels). 
If no satisfaction is obtained, the complainant may make repre- 
sentations to the next highest administrative level. The Party is 
enjoined to assist in this system of complaints, as its proper 
functioning helps to keep the administration on its toes. 
; (b) The right of appeal to the courts. This is limited in scope 
principally to ‘the prevention of breaches of Socialist legality in 
the levying of administrative fines and non-payment of taxes ’.”¢ 
A variety of State and other institutions have the right of imposing 
fines (e.g., city officials of Moscow may fine citizens for non- 
compliance with by-laws). The accused has no right of appeal on 
the substance of the case; he may, however, refuse to pay the fine, 
‘and then the case is heard by the courts—who confine themselves 
to deciding whether the authority in question was intra vires in 
levying the fine and do not consider the rights and wrongs of the 
decision of the administrative organ. Where the fine is levied by 
an institution (e.g., by an office or factory for spoiled work), no 
appeal to the courts is possible, and the money owing is simply 
` deducted from pay. 

(c) The Prokuror, as already stated, watches over the legality 
of administrative acts. Citizens’ complaints may be taken up, and 
the Prokuror’s office may challenge the illegal act all the way up 
the administrative hierarchy, up to the Government and Ministries 
of the U.S.S.R., whose acts are not challengeable by the Prokuror- 
General. 

(d) A hierarchy of State Arbitration Tribunals hear disputes 
between the various economic organisations of the State. Where 
an organisation can persuade the Prokuror that it has been unfairly 
treated, the latter can appeal to the Chief Arbitrator, who is 
attached to the Council of Ministers. The decision of State 
arbitration tribunals is binding on both parties. Disputes within 

_ the same sphere of ministerial responsibility (e.g., between two 
_ trusts of the Ministry of Heavy Industry) are heard by the 
ministerial arbitration tribunal, whose decision is final. Arbitration 
is not relevant to cases ‘ where one of the parties is below the other 
in the same hierarchy, as the orders of the superior organisation 
are binding for its inferiors’.7’ With all industry owned by the 
State, the significance of these Arbitration Tribunals is clearly much 
greater than they would have in this country. 

It will be seen that outside of the small sector reserved to the 
courts, the citizen’s rights against the State are confined to appeals 
to higher administrative instances, who are expected to reverse the 
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decision complained of.’* With the Party in control at each level, 
it may be said that this system, while affording protection against 
illegal acts by individuals, is helpless in the face of any Party- 
backed decisions, provided the Party organ is high enough in the 
hierarchy to wield the necessary influence. 


18. Some Conclusions. 


The Soviet theory of State and Law follows logically enough from 
the premises on which it rests. If ‘the Party embodies the desires 
and yearnings (sic) of the people ’,”® then the constitutional forms 
which give the most efficient expression to the Party’s policy 
represent a perfect form of democracy. If ‘ there can be no conflict 
in Soviet society between law and morality because both represent 
the ideology and outlook of the whole monolithic Soviet society ’,*° 
then Soviet law axiomatically represents the General Will of the 
people. If the interests of the State, in the Soviet class-less society, 
must always be identical with the interests of the individual, then 
the omnipotence of the State (and of the Party) is in itself a 
‘ guarantee of the maintenance of the interests of the individual ’.” 

Of course, the above seems to the Western constitutional lawyer 
to be altogether too rosy a picture. The Party may become cor- 
rupted, as others have been before it, by the unchallenged exercise 
of absolute power. Its leaders may come to identify the further- 
ance of their own power or privileges, or considerations of 
administrative expediency, with the interests of the people. Many 
instances might be quoted of legislation which seems to have little 
connection with the desires of the masses of the people (for example, ` 
the imposition of a fine of up to a quarter of a worker’s monthly 
wage for being more than twenty minutes late to work). Absolute - 
power, in the nature of things, is liable to be abused, and Soviet 
constitutional theory and practice seem to be well fitted for such 
abuse.*? 

A. Nove. 
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This applies to the administration at all levels, but not to economic under- 
takings; the latter are endowed with a legal personality, and may be partici- 
pants in ẹ civil action. Thus a citizen whose suit was ruined at a State-run 
dry-cleaning establishment may sue that establishment for damages before 
the ordinary courts. 

79 Levin and Karass, p. 32, 

80 Op. cit., p. 36. 

81 Denisov, p. 119. 

82 Tt has come to notice that one of the books quoted in this article, Administrative 
Law, by Yevtikhiev and Vlasov, has been the subject of official criticism, and 
is to be re-written by its authors. It is felt, none the less, that the quotations 
made are not without value. 


SUB-DELEGATION AND CIRCULARS 


Tue law relating to the constitutional effects of delegated legis- 
-lation was never distinguished by an elegant simplicity. Now that 
“the children of statutes have their own prolific families of children, 

grandchildren and still more remote - descendants, the offspring 
- threaten to outdo their progenitors in waywardness. It is now 

settled law that the maxim delegatus non potest delegare applies 
to regulations made by Ministers of the Crown.’ Sub-delegation of 
statutory powers is justified only where the parent Act expressly 
or impliedly authorises the delegate to empower himself or other 
authorities to exercise the statutory powers conferred upon him. 
But whether the parent Act can be construed as giving authority 
to sub-delegate must remain a difficult question of interpretation 
in each individual case.? In two recent Special Reports the House 
of Commons Select Committee on Statutory Instruments has drawn 
attention to examples of sub-delegation that were of doubtful 
validity.? Also, recent cases concerned with sub-delegation have 
raised two particularly awkward problems: (1) What types of 
instruments are to be regarded as sub-delegated legislation? (2) Is 
there any legal requirement that sub-delegated legislation should 
be published in the Statutory Instruments series ? 

The issues involved in the first of these cases, Blackpool Corpora- 
tion v. Locker,t have been widely discussed in the national Press 
and in various periodicals." The judgments in the second case, 
Jackson Stansfield & Sons v. Butterworth,® if less replete with 
memorable epithets, are of no less interest. The plaintiffs, a firm of 
builders, had obtained a written licence from the borough surveyor 
of a local authority to carry out repairs for the defendant, but 
later found that the total cost would exceed the £35 specified in the 
licence. The borough surveyor gave them oral permission to 
spend up to £100, and after the work had been completed he issued 
a supplementary written licence authorising the excess expenditure. 
When sued for the cost of the work the defendant raised the defence 
of illegality; he contended that the licence authorising the excess 


1 Allingham v. Minister of Agriculture [1948] 1 All E.R. 780 (noted in (1948) 
11 Mod.L..Rev. 339). Writing in 1944, Dr. C. K. Allen regarded the position as 
being still open: Law and Orders, p. 104. 

2 See John Willis, ‘ Delegatus non potest delegare ' (1943) 21 Can.Bar Rev. 257. 
For United States law see Gellhorn, Administrative Law: Cases and Comments 
(2nd ed.), pp. 206-15, 222-8. See also pp. 39-40, infra. 

3 Third Special Report, H.C. 187 (1945-6) §§ 16-17; Special Report, H.C. 201 
(1947-8), §§ 8-4. 

4 [1948] L K.B. 349 (noted in (1948) 11 Mod.L.Rey. 337). 

“5 See especially A. E. Currie, * Delegated Legislation ' (1948) 22 Australian T..J. 
110; C. K. Allen, ‘ Squaring the Circular’, The Spectator, February 13, 1948. 
©: [1948].2 All E.R. 558. 
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was invalid.” The Court of Appeal (Scott and Asquith L.JJ.; 
Jenkins J. dissenting) found in his favour on the grounds that only 
written licences were contemplated by the relevant legislation, and 
all members of the court agreed that the supplementary licence - 
could not have had retrospective effect. 

The ordinary citizen might well feel inclined to adopt the 
attitude of Jenkins J. and ask ‘ whether the court should regard a 
purely technical breach of the regulation, involving nothing against 
the public interest, as sufficient ground for absolving the defendant 
from his undoubted obligation to pay for work done on his property 
and at his request’. However, the present note is concerned only 
with Scott L.J.’s observations on the wider constitutional aspects of 
the case. The Minister of Works had received his licensing powers 
from Defence Regulation 564, which also delegated to him limited 
powers, not germane to the case, to make regulations thereunder. 
Several circulars dealing with licensing policy were issued to local 
authorities by the Minister of Health. An important sentence in 
one of these circulars stated that the Minister of Works authorised 
officers appointed by local authorities to issue licences on his 
behalf up to a limit of £100. In addition, notes for the guidance 
of local authorities and applicants were issued from the Ministry of 
Works. Scott L.J. drew attention to the following points: (1) The 
Minister of Works, acting without legal authority, had divested 
himself of his responsibilities for the licensing system and had con- 
ferred them upon the Minister of Health -and local authorities. 
This contravened the maxim delegatus non potest delegare and was 
also calculated to deprive Parliament of its political control over the 
system. (2) The relevant documents were withheld from publica- 
tion in the Statutory Rules and Orders ° series ‘ presumably because 
they are merely administrative in character, or, where legislative, 
because they constitute sub-delegated legislation, falling outside the 
purview of the Statutory Instruments Act, 1946, and previous 
practice ’.*° (8) The circulars and notes for guidance included 
legislative as well as administrative material. 

On the first point, it may be doubted whether the role assigned 
to the Minister of Health was in substance anything more than that 
of a convenient channel of communication with local authorities. 
This was the submission of the Attorney-General, who appeared 
as amicus curiz on behalf of the Minister of Works. Clearly, 
however, care ought to be taken in the wording of circulars to 
avoid creating the impression that the Minister of Health is 
personally issuing mandatory instructions on matters with which 
he has no direct concern. It was also submitted that the Minister 
of Works had not delegated his powers to local authorities; that 


7 Cf. Bostel Brothers v. Hurlock [1948] 2 All E.R. 312. 

8 At p. 567. See, for another view, (1948) 64 L.Q.R. 440. 
® Since re-named ‘ Statutory Inetruments ’. 

10 At p. 564. 
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licences were in fact granted by the Minister, but that he had 
. authorised ‘ officers appointed for this purpose by local authorities 
to signify his granting of the licences’. Scott L.J., on the other 
hand, took the view that the Minister had authorised the Minister 
of Health to hand over the licensing of minor building work ‘ lock, 
stock and barrel’ to local authorities, the licensing officer’s 
signature ‘on behalf of the Minister of Works’ being a mere 
formality. He conceded that the Minister was entitled to choose 
his own servants for the detailed tasks involved in operating 
Regulation 56a, but he considered that the ‘ delegation to another 
Minister or local authorities of powers of administration and 
discretion was not within the authority of the Minister of Works °.1? 

The terminology used in some of these dicta may have tended 
to obscure the point that when a Minister entrusts the exercise of 
his statutory powers to his departmental officials he is sub- 
delegating his powers just as when he confers them upon local 
authorities. All that Scott L.J. wished to emphasise was that the 
regulation could not be construed as impliedly authorising the 
- Minister of Works to sub-delegate to another Minister or to a 
local authority. He reached this conclusion despite his admission 
that he thought the method of administering the regulation through 
local authorities was ‘the best and, possibly, the only practicable 
way of doing it’.’* Scott L.J.’s interpretation does not appear 
unreasonable; for Parliament, in giving powers to a Minister, 
cannot be presumed to intend that he may entrust them to local 
authorities whenever it becomes convenient for him to do so. On 
the other hand, a grant of statutory powers to a Minister always 
includes an implied authorisation to delegate their exercise (subject 
to his retaining ultimate control} to his departmental officials, 
except where the subject-matter shows that the Minister must 
personally direct his mind to the matter.’* The paucity of case- 
law on the topic makes it difficult to forecast when, if ever, the 
courts will read into a statutory power an implied permission to 
sub-delegate to persons and bodies outside the department con- 
cerned. . Scott L.J.’s dicta and (in a somewhat different con- 
text) the decision in Allingham v. Minister of Agriculture ** suggest 
that the present tendency is to apply the rule against sub- 
` delegation stringently. But it may be that a Minister is in certain 
circumstances entitled to appoint as his delegates individual persons 
from outside his department. Scott L.J. admitted that the Minister 
of Works could ‘ choose his own servants for the detailed tasks 
involved’. What if his Lordship had held that in entrusting his 
licensing functions to persons appointed by local authorities the 


11 At p. 565. , 

12 At p. 560. : 

13 The discretionary powers of the Secretary of State under Regulation 18B, para. 1, 
fell into this exceptional category: Liversidge v.. Anderson [1942] A.C. 206, 
223-4, 281. Presumably, also, the formula ‘if the Minister is satisfied 
that . . .' means that the Minister himself must be so satisfied. 
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Minister was not in effect entrusting them to the local authorities - 
themselves? Might he not then have held that the delegation was 
lawful ? 

But assuming that in the Jackson Stansfield Case the rule 
against sub-delegation was broken, it does not follow that the powers 
invalidly sub-delegated were of a legislative character. The rule 
applies to the delegation of all types of governmental powers.™* 
Now, if the documents delegating the licensing powers were not of 
- a legislative, but of an executive (or administrative), character, 
there could be no question of their being published in a series as 
sub-delegated legislation. The nature of those documents will be 
further discussed below; here it is enough to point out that the 
immediately following remarks on the publication of sub-delegated 
legislation are not necessarily applicable to the documents in 
question. 

Both in Blackpool Corporation v. Locker and in the Jackson 
Stansfield Case Scott L.J. said that the Statutory Instruments Act, 
1946, made no provision for the publication of.sub-delegated legis- 
lation. Since that Act did not become operative until January 1, 
1948, the situation in both cases was governed by the Rules 
Publication -Act, 1898, now repealed by the 1946 Act. But was it 
correct to say that neither of these Acts applied to sub-delegated 
legislation? Section 4 of the 1893 Act, read together with S. R. & 
O., 1894, No. 784, provided that (subject to certain exceptions) 
statutory rules, which were broadly defined as regulations of an 
executive and not a legislative character made by His Majesty in 
Council, the Lord Chancellor or a Government Department under 
an Act of Parliament, were to be published by His Majesty’s 
Stationery Office. This was interpreted as covering only primary 
' delegated legislation, although under emergency legislation and in 
some other special cases exceptions were made for the benefit of 
the public.!ë The interpretation, however, was only an adminis- 
trative one, and the Act was by no means unambiguous on the 
point. It is possible to argue that sub-delegated legislation is 
legislation made ‘ under’ the parent Act. The Statutory Instru- 
ments Act has replaced the term ‘ statutory rule’ by ‘ statutory 
instrument’ which covers (a) cases where by future Acts power to 
make regulations is conferred upon His Majesty in Council or any 
Minister and is expressed to be exercisable by statutory instrument 
(section 1 (1)), and (b) cases where by a previous Act power to 
make a statutory rule within the meaning of the 1898 Act was 
conferred upon a rule-making authority specified in that Act 
(section 1 (2)). But reg. 2 (1) (a) of the Statutory Instruments 
Regulations, 1947," made under the 1946 Act provides that the. 


15 See Willis, loc. cit. 

16 Sir C. T. Carr, Delegated Legislation, pp. 46, 62; Concerning English Adminis- 
trative Law, pp. 90-91. 
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- _ term ‘ statutory rule’ shall include every document of a legislative 
and not an executive character made after the commencement of 
the 1946 Act by a rule-making authority in the exercise of a 
statutory power conferred on that authority by or under an Act 
passed before 1948. The use of the expression by or under may 
be in some way connected with the fact that for some obscure 
reason the word by was used in section 1 (2) of the 1946 Act and 
the word under in section 4 of the 1898 Act. An alternative 
explanation is that the words by and under were juxtaposed in 
order to bring out the point that section 1 (2) applies to sub- 
delegated legislation as- well as to primary delegated legislation. 
In any event, the word by is no less ambiguous than the word 
- under; it would not put an undue strain upon the meaning of the 
word by to hold that it covers sub-delegated legislation. The juxta- 
position of the word under in reg. 2 (1) (a) may therefore be 
regarded either as-superfluous, or (in accordance with the principle 
that recourse may be had to regulations made under an Act in 
order to illuminate obscurities of meaning in the Act itself) ** as 
emphasising that section 1 (2) is intended to apply to sub-delegated 
legislation. +° 

If, then, the circulars and notes for guidance in the Jackson 
‘Stansfield Case were legislative in character, corresponding docu- 
‘ments issued after 1947 might be expected to appear in the official 
Statutory Instruments series. However, the documents in question 
do not seem to bear that character. To formulate a definition 
distinguishing between legislative powers and executive (or adminis- 
trative) powers is not a task that will be attempted here. Even 
the Committee on Ministers’ Powers (of which Sir Leslie Scott was 
latterly chairman and whose report he shared in drafting) fought 
shy of the problem, although it was confident enough of its capacity 
for generalisation when dealing with terms like ‘ quasi-judicial ’. 
Instead, it was content to distinguish them by listing examples of 
executive powers. One example of an executive power so listed 
was the power to license. Would the Committee have said that a 
document sub-delegating such a power was legislative in character ? 


18 Re Wier (1871) L.R. 6 Ch. 875. 

1§ On March 28, 1948, in a written answer to a parliamentary question, the 
Financial Secretary to the Treasury said that in the case of Acts passed before 
1948 the publication of sub-delegated legislation was governed by the Statutory 
Instruments Act, 1946, and the regulations made thereunder, and that a docu- 
ment was not precluded from being a Statutory Instrument or from being 
published solely because it was sub-delegated legislation. In the case of Acts 
passed after 1947, the point was governed by the wording of the enabling 
Act: 448 H.C.Deb.Q. 310; see also 446 H.C.Deb.Q. 16-17. On the other 
hand, in the debate on the Third Reading of the Statutory Instruments Bill 
the Solicitor-General appeared to take the view that clause 1 (later s. 1 of the 
Act) did not apply to sub-delegated legislation, If the latter view were the 
authoritative one, the force of the foregoing argument would disappear. At 
present, Orders made under Defence Regulations are published in the Statutory 
Instruments series. 

20 Report, Cmd. 4060/1932, p. 20. 
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Whatever may be the answer,” it is clear that in the majority of 
circulars, notes for guidance and similar documents, including the 
documents mentioned in court, the instructions (whether legislative 
or executive) that directly affect the rights of the public are over- 
shadowed by a mass of instructions and advice on policy and 
general] administration that could not possibly be described as legis- 
lative. For these reasons, the Statutory Instruments series is not 
the appropriate medium for publishing circulars. It is, indeed, 
doubtful whether any serious suggestion for publishing them in 
that series has been made. The task of deciding whether a 
document falls within the definition of a statutory rule under 
section 1 (2) of the 1946 Act is entrusted to a Statutory Instruments 
Reference Committee ?*; but this Committee deals only with 
questions referred to it by departments, which are not bound to 
refer any document. 

The position may be summarised as follows: It is often difficult 
to say whether a circular sub-delegating a Minister’s powers includes 
legislative material; even if partly legislative, a circular usually 
consists mainly of administrative advice; circulars would therefore 
be out of place in the Statutory Instruments series, and it may be 
that they are not considered for inclusion in it. Nevertheless, 
many circulars do affect the rights of the public, and it is unsatis- 
factory that the public may be without means of access to the 
relevant passages in such cases. Some departments, notably the 
Ministry of Town and Country Planning, have a high proportion 
of their circulars and notes for guidance published by the Stationery 
Office outside the Statutory Instruments series. The Ministry of 
Health, on the other hand, issued 178 circulars in the last recorded 
twelve-months’ period, but had only fifteen published. Moreover, 
as a general rule it declines to supply copies of its unpublished 
circulars on request, though exceptions are made. An annual 
index to all of the Ministry’s circulars is published by the 
Stationery Office, but this is of little value to members of the public 
except in so far as it gives the distribution lists of individual 
circulars. A personal approach to a local authority may, of course, 
produce the desired result, but no defender of the present system 
could use this possibility as an argument in its favour. However, 
copies of nearly all circulars are sent to local government periodicals, 
to the appropriate technica] journals, and to the publishers of 
standard works on the topics affected; and occasionally information 


21 The problem is one of considerable difficulty, since regulations delegating licens- 
ing powers were sometimes published in the Statutory Rules and Orders series: 
see, ¢.g., Motor Vehicles (Driving Licences) Regulations, 1937 (S.R. & O., 1987, 
No, 438). The power to requisition is presumably an executive power, and 
A. E. Currie (see note 5 supra) has argued that the circulars delegating requisi- 
tioning powers in Blackpool Corporation v. Locker were only executive in 
character. A recent Australian case, Arthur Yates & Co. Pty., Lid. v. Vegetable 
Seeds Committee, 72 C.L.R. 37, drew attention to some of the difficulties of 
distinguishing between the two types of powers. 

22 Established under reg. 11 of the Statutory Instruments Regulations, 1947. 
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is given by the various ministries by means of statements in 
Parliament and Press hand-outs. 

There is no reason to suppose that the reluctance to make 
` circulars readily available to the public is actuated by any 
alarming motives. The explanation is surely much simpler. First, 
the majority of circulars are of an ephemeral nature, give general 
information about departmental policy and administrative matters, 
and have no direct effect upon the rights of the public. Secondly, 
it is arguable that if circulars are to be disclosed, then so should 
letters, ‘directions’, and in fact instructions conveyed by any 
method of communication in the administrative process; for these 
too may involve alterations in the rights of the subject and even 
breaches of the law.” One can only reply that it is better to draw 
an arbitrary line than no line at all. It is better that circulars 
should be. given wider publicity than that cases like Blackpool 
Corporation v. Locker should recur.** A possible solution might be 
to provide that circulars and analogous documents which are not 
Statutory Instruments but which purport to have mandatory effect 
should be published in a new series. No such document would 
bind ‘the public unless published in this series, or unless exempted 
from publication as confidential or for some other prescribed reason 
by an independent Reference Committee. 

S. A. DE SMITE. 


23 For further judicial criticism of requisitioning circulars, see Streatfield J. in 
Patchett v. Leathem [1948] W.N. 478. i 
A new system is now in force whereby requisitioning powers are delegated 
to the clerk to the council by a separate instrument for each individua] case, 
setting out the conditions more clearly, and a copy of the instrument of 
delegation is available to the owner or his agent. 


THE SERVANT’S COURSE OF 
EMPLOYMENT 


I 


THE master is vicariously liable for his servant’s tort to a third 
party if the tort has been committed within the servant’s course 
of employment.’ This principle is familiar enough, but acute 
difficulties have nevertheless arisen in its application, and a new 
_ attempt is here made to sort them out. 

The principal problem confronting the lawyer is to distinguish 
- between torts within and without the course of employment. 
Although vicarious liability operates on that distinction, the term 
€ course of employment’ is really of no help at all because it does 
not provide the necessary criteria by which we can decide why or 
when a certain act comes within the course of employment. 
Hence, before asking the omnibus question, ‘Has the servant 
acted within the course of employment ’, it is essential to go behind 
that phrase and to ascertain the precise legal characteristics of each 
particular situation. Now it is obvious that the situations in 
which a master has been, or may be, held liable are as variable as 
the sets of possible circumstances that may occur. But it is sub- 
mitted that the manifold cases can, and must be, divided into four’ 
distinct classes of which each represents a specific type-situation. 
Perhaps far too little attention has hitherto been drawn to this 
vital need for a neater classification of the cases, and this has 
also been the cause of much of the confusion that surrounds this 
subject.2 We need not therefore be as pessimistic as, for instance, 
Professor (now Judge) Batt who has said that ‘only a vaguely 
general statement of the law can be made’, and that the ‘ standard 
(of liability) is conventional and, in a sense, arbitrary ’.* For once 
we have separated and distinguished the four type-situations, 
many of the difficulties will be found to disappear and a satisfactory 
precision of the rules will be achieved. We proceed, therefore, to 


1 The master and servant are jointly liable, but there are some exceptions; 
the master is not liable where (a) servant and plaintiff were in ‘common 
employment ', (b) the master has lost the ‘ right of control ' under the principle 
of Mersey Docks and Harbour Board v. Coggins and Griffiths, [1947] A.C. 1, 
(c) the master cannot be sued on the grounds of ‘ capacity ', but see. Smith v. 
Moss, [1940] 1 K.B. 424. The servant will not be liable, though the master 
will, under the principle in Said v. Butt, [1920] 3 K.B. 497, 506. Moreover, 
the master may recompense himself : Adamson v. Jenkins (1827), 4 Bing. 66; 
Burrows v. Rhodes, [1899] 1 Q.B. 816. For other exemptions trom liability, 
see English and Empire Digest, Vol. 34, pp. 153-5. 

2 The only judicial attempt at classification is that by Lord Phillimore in.Goh 
Choon Seng v. Lee Kim Soo, [1925] A.C. 550, at p. 354. But it is not a very 
helpful classification being neither sufficiently comprehensive nor precise. 

3 Master and Servant (8rd ed.), pp. 238, 239. 
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consider the four classes of cases or four type-situations; they 
are as follows: — 

(1) Cases where the servant is negligent in the performance of 

his employment duties; 

(2) Cases where the servant commits an intentional tort in the 

performance of his employment duties; 

(8) Cases where the dispute arises with regard to the extent or 

nature of the servant’s express or implied employment 
_ duties; 

(4) Cases where the servant makes a détour in driving his 

master’s vehicle and injures the plaintiff. 

It is clear that (1) and (2) deal with the servant’s performance 

-of his work, and we shall call them both the ‘ performance cases ’, 

although—as will be seen later on—a distinction must be made 
-between negligent and intentional misperformance. The main 
inquiry in these cases is to determine whether the servant’s tort 
was committed in the performance, or was attributable to the 
performance, of his employment, and hence what is really meant 
by the phrase ‘ the servant has acted within the course of employ- 
ment’ is simply that he has caused the injury in the actual 
performance of his work. 

This distinction between a tort within and outside performance 
leads to the very core of vicarious liability in English law. For why 
should the master be liable at all? 4 The usually advanced theory 
of ‘implied authority ’ cannot be an explanation, because there is 
‘obviously no truth in the contention that the master has impliedly 
authorised the commission of a tort even if that tort is connected 
with the ‘class of acts’ which the servant was expressly employed to 
do. In fact, implied authority begs the very question at issue, 

' de., has the employer really authorised the tort, and is therefore 
purely . fictitious in its application.” Indeed, if there were any 
evidence of the master’s consent, whether express or genuinely 


4 See generally Baty, Vicarious Liability; Laski, The Basis of Vicarious 
Liability (1916), 26 Y.L.J. 105; Smith, Frolic and Détour (1923), 23 Cal.L.R. 
444, 716; Douglas, Vicarious Liability and Administration of Risk (1929), 
38 Y.L.J. 584, 720. A tabulation of the various ethical bases of respondeat 
superior is given by Dr. Baty, op. cit., p. 148 (reprinted 23 Cal.L.R., p. 455). 
Both Professors Smith and Douglas contend that the only ucceptable rationale 
of vicarious liability is the belief that it is socially more expedient to spread 
or distribute the losses in the carrying on of industry over a large group of 
the community, e.g., a company, rather than to cast them upon the servanis. 

- This distribution of losses is part of modern business administration of costs 
and risks, This is often called the ‘entrepreneur theory’. For views against 
vicarious liability, see Baty, op. cit., Chaps. I, V, VIII, IX; Holmes, 5 Harv. 
L.R. 14; Hackett, 7 H.L.R. 108. 

5 For a discussion of ‘implied authority’, see Baty, op. cit., pp. 87-102; on 
p. 149 he calls it ‘a Pyrrhonistic view, in essence destructive of all reason 
and argument ...’. See also, G. E. Curtis, 14 Can.B.R. 725, 727. The 
point that ‘ implied authority’ is a question-begger was first made by Bowen, 
L.J., in British Mutual Banking Co. v. Charnwood Forest Ry., 18 Q.B.D. 
‘714 ab p. 718. In Lloyd v. Grace, Smith, [1911] 2 K.B. 489, Farwell, L.J., 
said (at p. 512) that this reasoning of Bowen, L.J.’s, seemed unanswerable. 
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implied, the latter would not be liable under the principle of 
vicarious liability, but under either of the following two principles, 
both stated in the American Restatement of Agency. First, if the 
master intends the consequences of another’s conduct which result 
from his directions, he would be as liable as if he had personally 
performed the act or produced the result (see § 212, and 
Comment thereto). Second, if the master authorises conduct, but 
does not intend its results, the master will be liable for the tort 
which the servant may commit, e.g., by misunderstanding the 
directions (see § 215 and Comments). But the essence of 
vicarious liability is liability for unauthorised and unintended torts, 
and the simple and unsophisticated reason for its existence is that 
because the master is to get eventually the benefit of the servant’s 
work, the law also saddles him with responsibility for the 
performance of this work.‘ 

We may now deal with the cases falling under (8) which we will 
denominate the ‘employment cases’. Here, the situation is quite 
different from that in (1) and (2), because we pass from the 
servant’s performance of his employment to the problem of what 
his employment is, or what its limits are. Contracts of service do 
not usually contain a precise and exhaustive list of all employment 
duties.” Supposing circumstances arise which are not directly 
covered by the duties which the servant is expressly employed to 
perform. Can the servant extend his work and assume new duties 
without the master’s prior consent? Can he alter or change the 
routine of his work so as to cope with new circumstances? In 
short, can he deviate from his express duties? The principal 
inquiry in these cases is whether an authority or consent may be 
implied to make this deviation. We are speaking in this connec- 
tion of a genuine, not of a fictitious, implication, by trying to 
construct a more comprehensive (or implied) contract of service 
on the basis of the express one with the object of determining 
whether the servant’s deviation comes within the implied contract. 

It may be objected that we are now applying the same theory 
which we rejected for the performance cases, but the answer is 
that we are not implying an authority for the servant’s tort, but an 
authority for what the servant has not been expressly employed to 
do. For before deciding in these cases whether the master is liable 


€ This puts the emphasis upon the quasi-delictual aspect of vicarious liability. 
See Harper on Torts, s. 291; ‘the principle which imposes liability upon the 
master for tort done while ‘the servant is acting within the range of the 
employment is based primarily upon the social policy of putting the burden 
of an enterprise upon him for whose immediate benefit the project is carried 
out and such person's superior ability to administer tbe risk’. That the 
basis is quasi-delictual was recognised as early as 1690 in Boson v. Sandford, 
3 Mod. 321, 2 Salk. 440. 

The words ‘duty’ and ‘authority’ are here used interchangeably, but only 
iť we are referring to duties which may be implied. Strictly speaking an 
authority is merely a power or permission for the servant, non- -performance 
of which is not a breach of contract. A duty, on the other hand, is an 
obligation and its non-performance is a breach of contract. 


`“ 
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for the servant’s wrong, we must first of all determine whether the 
servant’s deviation is valid, i.e., whether an authority may reason- 
ably be implied for it from the nature of the work and the facts 
of the case. Thus, in the employment cases we are not. concerned 
with the tort as such, but only with the ascertainment of the 
servant’s implied duties of work. 

In (8), then, the expression ‘ course of employment ° has quite a 
different meaning from that in (1) and (2). If we ask whether the 
servant’s act or deviation (not the tort, but the act that led up to 
the tort) was or was not within the course of employment, we 
must answer the question whether or not the servant is impliedly 
authorised to do the act, or to make the deviation, or, to put it 
more broadly, what is the servant expressly and/or impliedly 
employed to do? 

Now it is possible that cases may arise in which at the same 
time both the servant’s performance and his employment create 
difficulties, but in such cases we must place each difficulty in its 
analytical pigeon-hole, be it (1), (2) or (8), and consider them in 
the way we have indicated above.* This way of distinguishing 
between performance on the one hand and employment cases on 
the other, may seem somewhat new-fangled, but it is hoped to show 
later on, when discussing the decided cases, that it is both logical 
and practical. ' 

Finally, we may deal briefly with the détour cases. They are 
an exceptional class, and for the following two reasons: 

First, the master is liable for his servant’s détour, e.g., to see 
a friend, unless it is a ‘ frolic of his own’ or a ‘ separate journey ’.° 
What is, or is not, a separate journey is, as Cockburn, C.J., pointed 
out in Storey v. Ashton (1869),’° purely a question of degree; in 
short, in the détour cases the master’s vicarious liability operates 
in fact upon a geographical rather than (as in other cases) upon a 
functional distinction. Thus, extensive détours would be outside, 
and small détours inside the course of employment, and it would be 
an idle task to lay down more precise criteria than that. 

The second reason is more fundamental. Why is the master 
liable at all for his servant’s détour even if it is within the course 
of employment? It is not a case of performance because the 
servant is not acting in the performance of his duties; nor is it a 
case of extended or altered employment because the servant is 
neither expressly nor impliedly authorised to make a détour as the 


8 See the discussion of Abrahams v. Deakin (1891), 1 Q.B. 516, post, p. 57. 
® The detour cases were established by Baron Parke in Joel v. Morison (1884), 
6 C. & P. 501. Professor Smith, l.c., p: 449, has said that ‘Baron Parke 
. intended to limit a recognised liability rather than to create liability 
where none had existed before’. But it is respectfully submitted that Joel v. 
Morison definitely extended the master’s liability by establishing a new line of 
decisions. 
10 4 Q.B.D. 476 at p. 480. For the other cases on détour see Batt, op. cit., 
pp. 240-242. See also Baty, op. cit., pp. 185-140. 
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master would still be liable even if he had prohibited it. The only 
answer that can be given is that this branch of vicarious liability 
is simply an early attempt to insure the plaintiff against 
impecunious servants.’° 

Thus it becomes evident that the character of vicarious liability 
in the détour cases is radically different from the quasi-delictual 
rationale which underlies, as we have seen, the other cases. It is 
unfortunate, therefore, that it has never been pointed out so far 
that vicarious liability rests on two principles, and not only on one. 
The ‘entrepreneur theory’ is a rather desperate attempt to kill 
two remote birds with one stone, i.e., to explain the basis of the 
détour cases in the same way as the other cases in which liability 
rests ultimately upon the master’s benefit from the servant’s work 
and is therefore quasi-delictual. The failure to recognise this 
duality of vicarious liability in English law can only result in greater 
confusion. 

But however this may be, the détour cases are not important 
for the purposes of the argument that is to follow and we may leave 
them at that. We turn, therefore, to the ‘ performance’ and 
‘employment’ cases of which the more important only will here 
be considered as it would be impossible to deal with the whole 
of the massive case-material.’ 


II 


We begin with the problem of employment, i.e., with the cases 
falling under (8). 7 

In the early decisions the courts insisted that servants should 
do, and do only, what they were expressly employed to do, and 
that no authority would be implied for any kind of deviation, 
however necessary or justified it might seem in the circumstances. 
Thus, in McKenzie v. McLeod (1884),'? ‘the object of a domestic 
servant was to light a fire’ but, in addition, she cleared the 
chimney ‘before lighting it. Unfortunately, a fire broke out and 
damaged the plaintiff’s furniture in the defendant’s house. The 
latter was held not liable, because, as Tindal, C.J., said, ‘ she 
(the maid) was well aware that it was not her duty to clear 
the chimney ’. 

Similarly, in Lamb v. Palk (1840),** a coachman tried to move 
a cart which blocked the passage of his coach through a street. In 
doing this he injured the plaintiff, but his mistress was held not 
liable. However, so narrow a view could hardly be maintained, 
and Burns v. Poulsom ' illustrates a remarkable change of policy. 
The facts were briefly these: A foreman was employed to load iron 
rails into ships after + they had been deposited on the ground. One 
11 The cases are collected in the English and Empire Digest, Vol. 34, pp. 125-148, 
12 (1834), 10 Bing. 385. 
13 9 C, & P. 629, overruled in Page v. Defries (1866), 7 B. & S. 187. 


14 (1878). L.R. 8 C.P. 568. 
15 Italics in headnote. 
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day he asked a carter to deposit them at a more convenient place so 
as to facilitate the loading, and when the latter refused he got into 
the cart to do it himself. Whilst throwing out the rails where he 
wanted (or needed) them he injured the plaintiff. The court showed a 
remarkable division of opinion. Brett, J., who was in the minority, 
believed that the only question in all these cases was what the 
servant was expressly employed to do and since the foreman was 
not employed to deposit rails but to load them after deposition the 
master could not be liable.1* But Denman, J., took a broader view 
-of the circumstances and his judgment (with which Grove, J., 
agreed) is very instructive : ‘The contention of the (master) ’, he 
said,’” ‘ proceeds upon too narrow a view of the duty or employ- 
- ment of the (foreman) and I think that the cases establish that, 
even though in the ordinary course of his employment it would 
not be part of his duty to assist in moving the rails from the cart, 
it was still a question for the jury, and not for the judge, whether 
in this particular case he was acting within the scope of his 
employment’. This distinction between ‘course’ and ‘scope’ which, 
the learned judge said, the cases had established—though none was 
cited to support it—cannot, however, be accepted. For one thing, 
the two terms have always been used interchangeably, and for 
another the distinction is, it is submitted, quite unique in the 
reports. What the decision really amounts to is this: The majority 
held that the servant had properly extended or altered his work. 
Though he was actually employed to load rails after deposition the 
foreman was considered to be, in the given circumstances, 
‘impliedly ° employed to do everything that could facilitate his 
job of loading the rails. 

Such would also seem to be the correct analysis of Smith v. 
Martin and Hull Corporation (1911).1® In that case a teacher told 
her pupil to poke a-fire in the teacher’s room where the latter 
proposed to have lunch. The Court of Appeal held that this order 
to the girl was within her course of employment. The teacher was 
impliedly authorised to give such an order although her express 
duty was teaching, for ‘it was better’, as Fletcher-Moulton, L.J., 
pointed out,’® ‘that she (the teacher) should send one of her 
scholars than that she should leave the class unattended while 
she did it herself’. 

The next case is Poland v. Parr,” the facts of which are well 
known. A carter walked beside his employer’s cart, though at the 
time off duty, when he mistakenly suspected a boy of stealing some 
of the sugar on the cart, and he struck him. The Court of Appeal 
held the master liable. ‘In cases of emergency any servant is 


16 At p, 569. 

17 At pp. 566-67, 

18 [1911] 2 K.B. 775. 

19 At p. 783. Farwell, L.J., said at p. 785 that ‘it would be disastrous to 
hold that they (the teachers} can do nothing but teach’. 

20 [1927] 1 K.B. 286; 96 L.J.K.B. 152; 186 L.T. 271. 
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bound to take reasonable steps to protect his master’s property ’, 
said Scrutton, L.J.” And further: ‘An act is not placed beyond 
the scope of the servant’s duty by the mere fact that it is not one 
of the class of acts which he is specially employed to do . . .’.” 

But there is a further and more important point in that case. 
The Court of Appeal recognised the fact that the servant’s act had 
been rather excessive, but both Scrutton, L.J. and Atkin, L.J. (as he 
then was) pointed out that the excess was not great enough to ‘ take 
the act out of the class of acts which the person is authorised or 
employed to do’. This analysis of implied authority and excess 
is, it is very respectfully submitted, quite mistaken. Excess is a 
mode of performance and not a question of employment, and the 
problem is simply whether the servant was excessive in the perform- 
ance of what he was employed to do. Again, as we have already 
pointed out, it is wrong to imply an authority for the commission 
of a tort, whether mildly or strongly excessive, for there is no 
basis in truth for such an implication. In cases of excess, just as 
in other cases like these, the questions which must be asked are 
these: (1) What is the servant expressly or impliedly employed 
to do? If the servant is not expressly authorised to protect the 
master’s property, can such an authority be implied? (2) Was 
the excess or other tortious act committed in the performance of 
the express and/or implied duties of protection ? 7° 

Two other cases must now be considered :— 

The first is Houghton v. Pilkington (1912).74 A milk-cart met 
with an accident and the milkman’s assistant was injured. The 
plaintiff volunteered to help to get the injured assistant home, and 
in doing so was inadvertently injured by the milkman. The 
Divisional Court held that the volunteer was not barred by the 
doctrine of ‘common employment’, but that he was unable to 
recover because the milkman had no ‘implied authority ’ to accept 
the plaintiff's aid. Herein they purported to follow Cow v. 


21 At p. 243, 

22 At P: 244. But Atkin, L.J., pointed out on p. 245 that the servant is merely 
authorised, though not bound, to protect his master’s property. The term 
‘duty’ is therefore used in two senses: (1) where non-performance of employ- 
ment duty amounts to servant’s breach of contract; (2) where such non- 
performance does not amount to a breach. 

23 Judge Batt has rightly pointed out, op. cit., p. 254, that the distinction between 
‘ authorised * and ‘ unauthorised ’ excesses is purely verbal. For it does not help 
us to solve the problem * What is an authorised excess?’ The only thing which 
the servant is in any sense authorised to do is to protect the master's property. 
Judge Batt continues: ‘It is submitted that the distinction is between an 
act of a servant which is a reasonable mode of performing his duties or an 
act so totally outside the ambit of those duties as not to be a reasonable perfor- 
mance of them’. He thus introduces a new criterion, i.e., ambit of duty, which, 
however, does not help us very much. At any rate, Judge Batt's test may 
much more simply and concisely be expressed by the following question: ‘ Has 
the servant acted in the performance of his duty (express or implied)? ' 
Admittedly difficult questions of fact may arise, but that need not trouble us 
if the legal principle is sufficiently clear and precise. 

24 3 K.B. 808. 
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Midland Counties Ry. (1849),?> a case which, it is submitted, had 
nothing to do with that situation. A railway company was held 
not liable in contract to a surgeon whom one of their stationmasters 
had engaged to attend to an injured passenger. This was, obviously, 
a correct decision because the stationmaster had no authority to 
make contracts for the company. He was their servant, not their 
agent. But in Houghton’s Case it seems clear enough that the ‘ emer- 
gency ’ of the situation should have permitted the milkman to accept 
the volunteered services of the plaintiff, and since the latter was 
held not to be caught by ‘common employment’ he should have 
recovered. The other case is Beard.v. L.G.O. (1900).2° The facts- 
were simple : the driver of an omnibus being suddenly taken ‘ill had 
to delay his return to work after lunch for a short while. The 
conductor then decided to drive the ’bus himself from the terminus 
to the stop from which the next trip was to start. Whilst thus driving 
the *bus, he ran over the plaintiff. The Court of Appeal held that 
` the conductor had no ‘implied authority ’ to drive the ’bus in the 
given circumstances. This is, perhaps, not a satisfactory view of 
this borderline case, for we should have thought that the facts did 
show a certain urgency. It is essential that public transport keeps 
to schedule, and probably all that the conductor tried to do was 
to make possible a punctual departure pending the return of the 
driver. This view is to some extent supported by some dicta of 
Vaughan Williams, L.J.” : ‘ . . . it is (not) necessarily beyond 
the functions of a conductor to take charge of an omnibus in the 
absence of the driver’, and further : ‘ Though they have different 
functions to perform it is not inconsistent with that fact that it 
may be within the scope of authority of one of them. temporarily 
to perform the duties of the other in his absence’. The Court of 
Appeal also raised the problem of the burden of proof in such 
cases. Romer, L.J., said ** that ‘ the plaintiff should have shown 
some ‘‘ special authority ” given to the conductor, or at any rate, 
that there had arisen a case of necessity for the servant to act as 
he did’. This, it is respectfully submitted, does not state the 
problem correctly. There was no ‘special authority’ or ‘ neces- 
sity’ in Burns v. Poulson and Smith v. Martin. All that the 
plaintiff can be expected to show are certain circumstances from 
which the court may reasonably imply an authority to deviate. 
What are, then, such circumstances? The American Restatement, 
§ 229 (2), states, inter alia, the following 2° :— 

(a) whether or not the act is one commonly done by servants; 

(b) the time, place and purpose of the act; 
25 3 Ex. 268. 
26 2 Q.B. 530. 
27 At p. 532. 
28 At p. 534. 
29 Only some are here mentioned. The Restatement contains ten in all, but 

it need hardly be pointed out that its analysis of ‘ scope of employment’ is 


rather different from the one presented in this paper, and only those items 
which seem germane to our argument have therefore been selected. 


> 
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(c) the previous relations between the master and the servant; 

(d) whether the master has reason to believe that such an act 

will be done; 

(e) the similarity in quality of the act done to the act (expressly) 

authorised. 

There remains one further topic for examination. What is the 
position when the employer has issued express prohibitions with 
regard to certain acts? The ‘ prohibition’ cases are very difficult 
and rather confused, but there are, it is submitted, two distinct 
lines of cases. One begins with Limpus v. L.G.O.*° and is germane 
to ‘ performance’ and will therefore be considered in that connec- 
tion. The other is concerned with employment and will be discussed 
forthwith. A typical case is Stevens v. Woodward (1881).°' The de- 
fendants were solicitors. One of them had in his private office a wash 
basin the use of which he had expressly prohibited to his clerks. 
In spite of that a clerk came in, washed his hands and left the tap 
running. This caused a flood and damage to the plaintiff. The 
defendants were held not liable because the prohibition was material 
in fixing ‘ the local limits of the clerk’s duties’. It was the same, 
as Grove, J., said, as ‘if he had gone up to his master’s bedroom 
and washed his hands there’. Again, in the recent case of Twine 
v. Bean’s Express, Ltd. (1946) °? the facts were these. The defen- 
dant company were carriers; they were under contract with the 
Post Office to carry certain things and certain (specified) passen- 
gers to various destinations. One day the plaintiff’s husband was 
riding in the van by permission of the defendant’s driver though 
he was not one of the passengers entitled to ride in it. He was 
killed through the negligence of the driver and his widow sued 
the. carriers. They were held not liable by Uthwatt, J., (as he 
then was) because (a) they owed no duty towards the husband as 
carriers and (b) the defendant’s driver had, at any rate, not acted 
within the course of his employment. With the latter ground the 
Master of the Rolls (Lord Greene) dealt exhaustively in the Court of 
Appeal. ‘Was the driver, in giving a lift to the deceased, acting with- 
in the scope of his employment?’ And Lord Greene continued : ‘the 
answer is clearly, No. He was doing something which he had no 
right whatever to do’.** The decision is clearly correct, for the 
servant’s duties were expressly limited, and hence no additional 
authority could be implied. The ‘course of employment’ had 
become crystallised, as it were, and any deviation was therefore 
outside it. At first sight, this case seems to be inconsistent with 
Limpus’ Case, but in reality they are quite different as will be 
seen at a later stage. Perhaps two more questions may be asked 


30 (1862), 1 H. & C. 526.. 

31 6 Q.B.D. 318. 

32 (1946), 62 T.L.R. 155; (1946), 62 T.L.R. 458; 62 L.Q.R. 118, 316. x 

33 62 T.L.R. 459. For another possible interpretation of Twine v. Bean's 
Express, Ltd., see Dr. Glanville Wiliams’ The Law Reform (Contributory 
Negligence) Act, 1945 (1946), 9 Mod.L.R. 105, 134, 135. 


_ Jay. 1949 THE SERVANT’S COURSE OF EMPLOYMENT 53 


before we conclude this paragraph. Supposing there had been no 
prohibitions in (a) Stevens’ Case and (b) Twine’s Case. As for 
(a), it is clear that the defendants would then be liable because 
one could imply an authority that the clerks may wash their hands 
at their place of work before going home.** As for (b), the answer 
may also be in the affirmative.” For to give a lift to strangers is 
an act commonly done by servants and therefore we may easily 
imply an authority for that deviation. 


Tit 


We may now proceed to the ‘performance cases’, and shall 
deal first of all with the problem of the servant’s negligent 
performance of his work. There can, in general, be little difficulty 
in determining whether the tortious negligence is within the ‘ course 
of employment °’, provided the servant’s duties, express or (as we 
have explained before) implied, are clear and well defined. In 
short, once we have determined what the servant is employed to 
do, his negligent performance of what he is employed to do will 
render the master liable. Nevertheless, an acute controversy has 
arisen in connection with two leading decisions, a discussion of 
which may elucidate the problem in hand. In Williams v. Jones 
(1865) ** the servant was smoking while making a sign-board 
(which he was employed to make) and negligently set on fire the 
plaintiff’s shed in which he was working. A majority in the 
Exchequer Chamber held the employer not liable because the fire 
originated in an unnecessary act, 7.e., smoking, and hence was held 
to be outside the course of employment. In Jefferson v. Derby- 
shire Farmers (1921)°" the servant also smoked whilst handling 
petrol in the master’s garage. This time the Court of Appeal 
distinguished the former decision and held the master liable, the 
argument being that pouring out petrol whilst smoking was a 
negligent way of handling petrol and not merely a negligent way 
of smoking. Even if, as Atkin, L.J. (as he then was) pointed 
out, the servant had not been smoking himself, but had allowed 
.a stranger to stand near him and light his pipe, the master would 
still have been liable because this would have- constituted a lack 
of precaution on the servant’s part. In the recent decision of 


34 In Illustration 10 of § 229, the Restatement gives a different result, t.e., that 
such an act would not be within the servant's course of employment. But the 
Restatement is, in this instance, hardly consistent with itself, for is not the 
washing an ‘act commonly done by servants’ and an acé which ‘the master 
has reason to expect that it will be done?’ See Ruddiman v. Smith (1889), 60 
"L.T. 708; 5 T.L.R. 417. 

35 The emphasis is on ‘may for it depends on the circumstances. In the case 
of long- -distance hauliers an authority to give lifts may easily be implied 
because this is ‘an act commonly done’ by hauliers. 

38 3 H. & C. 602, per Erle; C.J., Keating and Smith, JJ., diss. Blackburn and 
Mellor, JJ. 

37 2 K.B. 281. 
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Century Ins. Co. v. Northern Ireland Transport Board (1942) °° 
the servant was transferring petrol from a lorry to a tank, and 
negligently caused a fire, again whilst smoking. The House of 
Lords followed the Jefferson Case in preference to Williams’ Case. 

Now it has been argued, in the first place, that the House of 
Lords case virtually overrules Williams v. Jones, and that the 
latter is a wrong decision anyhow.*® Professor Winfield has con- 
tended,*° on the other hand, that the earlier decision is the correct 
one and should have been followed in the Jefferson and Century 
Cases. Smoking, he says, is as unnecessary in the one situation 
as it is in the other, just as much as ‘letting off fireworks in the 
shed would have been ’.*? And further: ‘One would have thought 
that the more inflammable an operation is, the less connection | 
with its execution has the lighting of a cigarette ’.^? But very 
much the more acceptable view is that of Sir John Salmond who 
believed both Williams v. Jones and Jefferson v. Derbyshire 
Farmers to be correct decisions and quite distinguishable from 
each other.*® In the former case the servant ‘was doubtless 
negligent during the performance of his master’s business, but 
he was not negligent in the performance of that business’. This 
distinction, it is submitted, hits the nail on the’ head, because in 
Williams’? Case the servant was surely not negligent in making 
the sign-board, though he was certainly negligent in the handling 
of petrol in the other cases. To say that smoking was unnecessary 
for, and unconnected with, the servant’s duties is somewhat mis- 
leading; the question is not whether the smoking is necessary or 
not, but whether smoking constitutes a negligent mode of perform- 
ance. If your dentist whilst pulling out your tooth, lights a 
cigarette and burns your check, the smoking has nothing: to do 
with the dental operation, but it is nevertheless a negligent way 
of pulling out the tooth. Indeed, if Professor Winfield’s argument 
were pushed to its logical conclusion, a master could never be 
liable for his servant’s negligence, because the more negligent the 
tort the less connection it has with the execution of the servant’s 
work. 

Again, to say that the master should have been liable in 
Williams’ Case is equally unsound for that would be stretching 
vicarious liability too far. The servant may do many negligent 
things during the time and at the place of his work, but this does 
not mean that he would necessarily be negligent in the performance 
of his duty. It is true that the distinction between ‘in perform- ` 
ance’ and ‘during performance’ is sometimes difficult to apply, 


38 [1942] A.C. 509. 

39 Salmond, Torts (10th ed.), p. 91, note (x). 

40 See, Winfield, Tort (2nd ed.), pp. 186-37, and (8rd ed.), pp. 121-22. 

41 Winfield, op. cit. (2nd ed.), at p. 187. This particular argument is omitted in 
the 3rd ed. 

42 Winfield, op. cit. (8rd ed.), p. 121. ` 

43 See Salmond’s own last edition, i.e., the 6th ed. op. cit. (1924), pp. 109, 110. 
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but this does not make it, as Salmond said, any the less ‘ real and 
logical ’.** This view is supported by the American Restatement 
of Agency which in § 285, Illustrations 5 and 6, makes in fact the 
same point. Now it has sometimes also been argued that even 
if the servant was (in Williams’ Case) not negligent in making the 
sign-board, he was nevertheless negligent in looking after the shed. 
However attractive this argument may be, it is not relevant to the 
problem we have been discussing. It really concerns the problem 
whether the servant was under a duty to look after the shed, i.e., 
what was the servant employed to do in the given circumstances. 
But it may be pointed out that to imply such a duty (to take 
care of the shed) is quite different from implying an authority for, 
e.g., protecting the master’s property. In the latter case, failure 
to protect is not a breach of the servant’s contract, whereas in the 
former case a failure to take care would be. It need hardly be 
said that the latter implication can genuinely be made only if 
there is very clear evidence to warrant it, and it is not certain 
at all whether there was such evidence in Williams’ Case. 


IV 


The last part of this inquiry will be devoted to the problem of 
intentional (mis)performance. It is important to say, first of all, 
a few words about the historical development of this head of 
liability because it constitutes a rather confused chapter of recent 
legal history.*® It will be remembered that in the eighteenth, and 
the first half of the nineteenth, centuries, the master was, broadly 
speaking, only liable for the servant’s negligent performance if his 
duty and the action that lay against him was in case for the 
servant’s want of care and skill. This was the general rule until 
the sixties of the century, in spite of frequent- attempts to widen 
the master’s liability so as to include the servant’s intentional 
wrongs, attempts which from McManns v. Crickett (1800) ** to 
Pidgeon v. Legge (1857)*" remained equally unsuccessful. How 
then was the law changed? In one respect the theory of ‘ implied 
authority ° helped in the transformation, for it was the device by 
which corporations were first held liable for their servant’s tortious 
(negligent and intentional) conduct. But it would be wrong to 
suggest, as Dr. Baty has done, that ‘implied authority’ was the 
only vehicle of legal change.** The true explanation is that in 
the early nineteenth century ‘the Scope of Employment phrase, 
with its congeners, comes into full control’, and it is the 


44 Sea last note. 

45 See Chap. 5 in Baty, op. cit., pp. 78 to 100. His account is, however, too 
biased to be really valuable. 

46 1 Hast 106. 

47 5 W.R. 649. Croft v. Allison (1821), 4 B. & Ald. 590 seems to be the only 

_ exception. See it discussed in Baty, op. cit., p. 85. : 

48 Thus he says on p. 88: ‘Judges have expressly placed the liability (i.e., for 
trespass) on this footing—conscious that it can be placed on no other ’. 
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existence of this new and flexible qualification of the master’s 
liability which enables the inclusion of intentional torts without 
the courts thinking it necessary to overrule a long line of prece- 
dents to the contrary. And the surprising thing is also that this 
change is brought about by three almost contemporaneous 
decisions in the early ’sixties, so that only ten years after Pidgeon v. 
Legge, Willes, J., could generalise and enunciate the new principle 
in Barwick’s Case in 1867 as if the law had never been otherwise.”° 
These three cases are still very important because they form the 
basis of this branch of liability, and they as well as their modern 
ramifications need to be considered carefully. 

The first is Seymour v. Greenwood (1861).°* The servant was 
a conductor employed by an omnibus proprietor in Manchester. 
The plaintiff was a bus passenger who was thrown out and severely 
injured by the conductor because of misbehaviour. The servant 
had thus committed assault and battery, but the plaintiff sued the 
master not in trespass, but—rather cleverly—in case which, as 
counsel for the defendant logically argued, was not the appropriate 
action. However, the Court of Exchequer held that case would 
lie, Martin, B., remarking ‘. . . a great deal has been said about 
the act being purely a trespass; but it was nothing more than the 
guard of an omnibus pushing out a person who had misconducted 
himself ’.*? This pushing out was done, as Pollock, C.B., had 
already said, ‘with a want of care and consideration °.” Thus 
the court evaded the age-old distinction between ‘case’ and 
‘ trespass’ by using arguments which, stripped of verbiage, amount 
to the contention that a battery is ‘nothing more’ than negli- 
gence. However absurd this may be, the decision was affirmed in 
the Exchequer Chamber. Williams, J., pointed out that the 
servant ‘. . . was guilty of excess and violence not justified by 
the occasion; or,.in other words, misconducted himself in the course 
of his employment ’.** Thus the latter phrase (i.e., course of 
employment) is utilised to extend the law and to get out of a 
difficult situation. 

But the more important question as regards the present law 
is whether Seymour v. Greenwood is still a valid decision. It 
was recognised by the courts that the conductor had used excessive 
violence, and the same is true of the carter in Poland v. Parr.*® 
49 Wigmore, Anglo-American Legal History, ili, pp. 503-504. 


50 Barwick v. English Joint Stock Bank, L.R. 2 Hx, 259, 265. 

5:6 H. & N. 359; 7 H. & N. 335. Dr. Baty admits that in this case ‘implied 
authority’ was not really involved. Since this case was instrumental in 
extending liability to trespass it is a rather heavy blow against his own theory. 
As for his contention that this case was one of negligence, see text. 

52 At p. 365. 

53 At p. 864. ‘I do not believe that he intended to do more than put the 
plaintiff solely out of the omnibus.’ But see Williams, J.'s opinion, next note. 

547 H. & N. 355 at pp. 357-8, ‘the guard . . . wae guilty of excess and violence 
not justified by the occasion ’. 

55 [1927] 1 K.B. 2386. 
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In both cases, however, the excess was done in the performance 
of the servant’s express or implied duty and not in a personal 
craving for dealing out punishment to the plaintiff. The distinc- 
tion is that where the servant acts in performance of his duty, 
the tort is committed with the intention of acting ‘ for’ the master, 
whereas in the other case the servant merely satisfies his own 
passion. The court must find out in each case what the servant’s 
predominant motive is. Thus, in Radley v. L.C.C.°* it was held, 
on the evidence, that a conductor had struck a boy not for the 
‘protection of the master’s property’ but purely for personal 
reasons and the master was therefore not liable. Again, where the 
servant uses ‘excessive excess’ this would be evidence that the 
servant’s motive was predominantly personal. Unless we apply 
this test of motive it is really impossible to determine in inten- 
tional ‘torts whether the wrong was done in the performance of 
duty or not. How could we otherwise distinguish Poland’s Case 
from Abrahams v. Deakin *™ and Hanson v. Waller *®* (where the 
servants had caused the false imprisonment of the plaintiffs who 
were mistakenly suspected of stealing). If it is right in the one 
case to imply an authority for the use of excessive violence, why 
should not in the latter cases an authority be implied for the 
servant to adopt the more reasonable procedure of handing the 
‘thief’ over to the police. As we have already argued, the 
implication of an authority for the commission of a tort is purely 
fictitious, and alien to the theory of vicarious liability, but even 
if it were admissible, this would not explain why the law should 
prefer excessive violence to arrest. The only tolerable analysis of 
-the above cases is, it is submitted, that in Poland v. Parr the 
carter (1) was impliedly authorised to protect his master’s 
property, and (2) committed the tort in the performance of his 
implied duty. In Abrahams v. Deakin and Hanson v. Waller 
the servants (1) were also impliedly authorised to protect their 
masters’ property, but (2) were not committing their torts in the 
performance of their duty, i.e., not for the benefit of their masters, 
but for predominantly personal reasons because—so the courts held 
—the emergency had passed and -the servants were merely 
satisfying their own sense of justice.*° 

Now it will be noticed that we are here applying a test, i.e., 
was the servant performing for his master’s benefit, which was 
categorically rejected by Lords Halsbury and Macnaghten in 
Lloyd v. Grace, Smith & Co.® Perhaps the servant’s motive 
might be more correctly expressed by saying that the servant must 


56 109 L.T. 162. 

57 [1891] 1 Q.B. 516. . 

58 [1901] 1 Q.B. 390. 

59 Applying the test ‘for, eto.’ we can also explain Joseph Rand, Ltd. v. Craig, 
[1919] 1 Ch. 1. 

60 [1912] A.C. 712, overruling C.A. in [1911] 2 K.B. 489. See also Uxbridge v. 
Pickard, [1939] 2 K.B. 248; British Ry. etc. Co. v. Roper (1989), 162 L.T. 217. 


58 ` THE MODERN LAW REVIEW Vou. 12 


act ‘for the master’s prospective benefit’, or ‘in the interests of 
the master’, or simply ‘for the master’, but subject to these 
minor corrections, the test, it is humbly submitted, seems eminently 
valid.. It is, of course, commonplace that a House of Lords decision 
cannot be tampered with; but if the cases on the servants’ inten- 
tional misperformance are to be harmonised, and to be explained 
according to a rational and general principle, we must regard 
Lloyd’s Case as unacceptable on this point—especially if the decision 
itself may still be supported on other grounds. 

First, it can be argued that the solicitor was liable in contract 
for his servant’s fraud. Lord Loreburn adopted this ground, 
among others, in the House of Lords,’ and Sir Frederick Pollock 
has pointed out that the relation of solicitor and client is both at 
law and in equity a personal one, and that ‘ the client is entitled 
to have his business supervised, where it is not actually conducted, 
by the solicitor whom he employs: Hopkinson v. Smith (1828), 
1 Bing. 181’.°? On this view the solicitor is liable because he 
commits a breach of contract, and not because of his vicarious 
responsibility in tort. 

Secondly, it may be argued that the doctrine of estoppel is 
clearly applicable. As Scrutton, J., put it in the lower court, 
< Who is to suffer for this man’s fraud? The person who relied on 
Mr. Smith’s accredited representative, or Mr. Smith who put the 
rogue in his own place and clothed him with his own authority ’.°* 

This attack on Lloyd v. Grace, Smith & Co. is strongly 
supported by the American Restatement of Agency. In § 285 it 
is laid down: ‘An act of a servant is not within the scope of 
employment if it is done with no intention to perform it as a part 
of, or incident to, a service on account of which he is employed ’. 
The Restatement is also careful to point out that the master will 
not be liable if there is no evidence at all that the servant intended 
to act for his master. But the master will nevertheless be liable 
if the servant is actuated to any appreciable extent by the desire 
to serve the master’s business, even though the motives are mixed 
or dual. (See Comment (b) to § 286.) 

There is further support for the contention that motive is 


61 At p. 724. 

62 (1913), 29 L.Q.R. 10. 

68 [1911] 2 K.B. 489, 504. This was also the ground taken by Vaughan Williams, 
L.J., in C.A. See also Slingsby v. District Bank, [1932] 1 K.B. 644. The 
only disadvantage is that ' estoppel’ is ' officially ’- not a cause of action, but 
only a rule of evidence. Nevertheless, the principle has been applied in 
commercial law as if it were a rule of law, under the name of the rule in 
Lickbarrow v. Mason, 2 T.R. 68, 70; 1 8.L.C. 703; Pickering, Estoppel by 
Conduct (1939), 55 L.Q.R. 401, 402-3. In Pollock on Torts, 14th ed., p. 61, 
the same distinction is made: ‘on principle there seems to be a considerable 
distinction between the positions of a person dealing with an agent as repre- 
senting the principal in the way of his business, and in reliance on the agent's 
ostensible authority, and of a stranger who happens to be injured by a servant's 
want of care...’ (my italics). 

Similarly, Winfield, op. cit., 124. 
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relevant in the judgments in Limpus v. London General Omnibus 
Co. (1862).°* This is the second of the three basic decisions in the 
*sixties, and the master was there held liable in spite of the servant’s 
disobedience of orders not to race with rival omnibuses. The 
reason of the liability appears from Martin, B.’s, direction to the 
jury, in which the learned judge ruled that the master was liable if 
‘the tort was committed within the course of employment’ and 
even though ‘the servant acted recklessly, wantonly and im- 
properly, but did what he believed to be in the interests of the 
master ’.“° The decision went in error to the Exchequer Chamber 
where all the judges, apart from Wightman, J., approved of it. 
The judgments, and particularly Baron Martin’s direction to the 
jury, reveal, when scrutinised, how once more use was made of the 
phrase ‘course of employment’ and how under its cloak the 
master’s liability was extended to cover the servant’s intentional 
misperformance, although it was prohibited. But the courts also 
insisted that the intentional tort must be committed in the 
interests of the master, and Willes, J., pointed out that this had 
been the law since Huzzey v. Field.** It may be mentioned in 
passing that in Huzzey’s Case the master had actually received the 
benefit from the servant’s wrong, i.e., he had received the proceeds 
of an illegal operation of a ferry, which might be considered as the 
master’s ratification of the servant’s tort.°7 However, this does 
not justify Dr. Baty’s criticism of Limpus’ Case and the application 
therein of the test of motive.** The servant’s intention is the only 
guide to the purpose of his deliberate tort. And, to repeat, it is 
the purpose or motive which determines whether the servant has 
acted in the performance of his duty or not. In short, in the case 
of deliberate torts the expression ‘ within the course of employ- 
ment’ means that the servant has acted in performing his duty, 
i.e., ‘for’ his master. 

The third basic case we wish to examine is Goff v. Great 
Northern Ry. (1861),°* which concerns the liability of corporations. 
The company’s servant was a ticket-collector who had arrested the 
plaintiff-passenger when the latter handed to him an expired 
ticket. The servant was empowered (by the Railway Clauses Act, 
1895) to arrest passengers travelling without, or with invalid, 
tickets. But the plaintiff had a ticket and soon explained that he 
had parted with it by mistake. The servant disbelieved him and 
kept him under arrest. The plaintiff sued the company for the 


64 (1862), 1 H. & C. 526. 
65 At p. 529, 
s9 (1895), 4 L.J.Ex, 2389, 2 C.M. & R. 482. 

‘67 Baty, op. cit., p. 91; it may be pointed out that ‘it is part of the history of 
the law that the judgment in Huzzey v. Field, although delivered by Lord 
Abinger, was prepared by Lord Wensleydale [Baron Parke]’ 1 H. & C. 
526, at p. 540 (per Willes, J.). 

68 Baty, op. cit., pp. 90-92. 
6 3 E. & E. 672, 
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servant’s false imprisonment. Blackburn, J., followed Giles v. 
Taff Vale Ry. (1858),’° where the company had been successfully 
sued for their servants’ conversion of property. Both decisions 
were based on the theory of implied authority; in other words, it 
was held that since the servants had an express authority to refuse 
the return of the property, or to arrest, an authority could be 
implied for the servant’s mistaken exercise of their power. 
Unfortunately, the theory had its limitations in spite of this 
initial usefulness. In Poulton v. L. & S.W. Ry. Co. (1867),” 
for example, the defendant company was held not liable. The 
stationmaster had arrested the plaintiff for refusing to pay the 
fare of his horse. Although the Act of 1895 gave certain powers 
of arrest (e.g., if the plaintiff had refused payment for himself) 
there was no such power if the plaintiff refused to pay for his 
animal, and since the power which the servant purported to exercise 
was non-existent, there could be no implied authority for its 
mistaken exercise. This reasoning was followed by Rowlatt, J., 
in Ormiston v. G.W.Ry. (1917),”? but is it satisfactory? It is 
suggested that it is not. For one thing, the implication of autho- 
rity is as fictitious in the case of corporations as in the case of 
individual masters. For another thing, there is a good deal of 
authority that the corporation’s liability does not depend on ‘ implied 
authority ’ at all, but, as Martin, B., said in Bayley v. M.S. & L. Ry. 
(1872),”° ‘ we must be governed .. . by the general principles of the 
law of master and servant, and it is quite immaterial what the by- 
laws of the company were’. And in the same case Kelly, C.B., 
states : ‘... the employer is liable even though the acts may be the 
very converse of that which the servant was actually directed to 
do’. The facts of the latter case were that the company’s servant 
had a power to see to it that passengers did not travel in wrong 
trains. He mistakenly pulled out a passenger believing him in the 
wrong train, and the company was held liable. It is submitted that 
the principle is also correctly stated by Lord Esher in Smith v. 
N. Met. Tram. Co. (1891), 56 J.P. 680. The conductor ejected a 
passenger from the ’bus because the latter did not at once produce 
his fare on demand. The company was held liable. His Lordship 
said ‘. . . although the conductor acted negligently, illegally, and 
improperly, his masters are liable for what he did. The question 
is not one of authority. It is a case of master and servant... and 
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the master, whether a corporation or an individual, is responsible 
for acts done by the servant in the course of his employment’. 

One final word about the effect of a prohibition upon perfor- 
mance. In Limpus’s Case, as is well known, the servant was 
instructed not to race with, and obstruct, rival omnibuses. But 
the master was held liable because, as Willes, J., said ‘ the law is 
not so futile as to allow the master by giving secret instructions 
to discharge himself from liability’. In Canadian Pacific Ry. 
v. Lockhart (1942),’° the Privy Council followed the Exchequer 
Chamber. The company’s servants had been prohibited from using 
cars that were uninsured in the performance of their work. In 
other words (as the Am. Restatement, § 289, would put it), they 
were directed not to use a specified instrumentality as a means 
of performing their service.” A servant used an uninsured car, 
which was not, to quote again the American Restatement, an 
instrumentality substantially different from that authorised, i.e., 
insured cars, and the master was held liable to the injured plaintiff. 
In the course of the Board’s judgment, Lord Tomlin said that 
‘the existence of a prohibition may, or may not, be evidence 
of the limits of employment ’.’’ This, however, is rather vague. 
If it means that a prohibition may indicate what a servant is 
employed to do (as in Stevens v. Woodward "° and Twine v. Bean’s 
Eapress, Ltd.”), it is clearly correct. If it means that a prohibition 
may limit the mode of performance it is clearly incorrect in view 
of Limpus’s Case and the very case in which the words were uttered 
(although we may accept the distinction of the American Restate- 
ment between substantially similar and different instrumentalities). 
As was said by Lord Dunedin in Plump v. Cobden Flour Mills Co. 
(1914),°° ‘ There are prohibitions which limit the sphere of employ- 
ment, and prohibitions which only deal with conduct within the 
sphere of performance’. Now it may be extremely difficult at 
times to say whether a prohibition goes to ‘employment’ or to 
* performance ’, but this is unavoidable and need not be lamented 
unduly. Lord Tomlin also spoke ê! of ‘ absolute ’ prohibitions that 
might have absolved the master, but what he really could have 
meant was, it is submitted, that the master had exactly defined 
what the servant was employed to do, and not that he had ‘ abso- 
_lutely’ forbidden tortious misperformance. 

SAMUEL J. STOLJAR. 
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FACTS AND ILLUSIONS 


A Comment on Professor Schick’s Article, ‘ International 
Criminal Law—Facts and Illusions’. 


PROFESSOR LAUTERPACHT once remarked ruefully that the attitude 
of international lawyers to judicial settlement of inter-State disputes 
‘ creates the impression of baffled acquiescence in an inherited 
evil’. The passage, together with some additional (though 
delicately measured) strictures on international lawyers, will be 
found at p. 435 of the Function of Law in the International Com- 
munity. A similar baffled acquiescence seems to haunt the 
endeavours of certain learned writers to kill the Nuremberg trials. 
The latest example is the article entitled ‘ International Criminal 
Law—Facts and Illusions’, published in the July issue of The 
Modern Law Review. 

Volumes will be written about Nuremberg, but one important 
aspect can be isolated and put quite briefly. The critics make the 
stupendous, and shocking, assumption that there is nothing criminal 
in plotting to cause a world war leading to the death of millions. 
Let the plotters be captured because their conspiracy fails; still it 
is illegal to try them for aggression. They are innocent; the crime 
simply does not exist. Strictly speaking, the opponents of Nurem- 
berg see no difference between a conference where Hitler orders a 
new gasworks for Berlin, and a conference where he declares (as 
he did) that ‘ there is therefore no question of sparing Poland, and 
we are left with the decision to attack Poland at the first suitable 
opportunity. We cannot expect a repetition of the Czech affair. 
There will be war’. 

These fatal words were uttered at the secret meeting of May 28, 
1989, and revealed at the trial. Objectors not only think them 
perfectly innocent, but get positively indignant because State 
_ leaders are put in the dock for aiding and abetting the war-lord in 
carrying them into practice four months later. This is an extra- 
ordinary attitude, all the more extraordinary because it comes from 
those whose task it is to expound and improve the infant science 
of international law. After all, people are getting, shall we say, 
a little worried about being wiped out en masse because someone 
decides to have a war. Inconsiderate of them, no doubt, especially 
when they are assured, by those whose business it is to know these 
things, that no one commits a crime in giving orders that invasion is 
to take place this day fortnight. It is not even as bad as riding a 
bicycle without a light. All that one can say is that if this really 
is international law it makes itself ridiculous. The savant sits and 
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listens to the hum of the aggressor’s bombers, consoling himself 
with the reflection that everything is perfectly legal, and that 
murder ceases to be murder if done on a sufficiently big scale, but 
the general public will have another opinion, and persist in thinking 
that what is happening is a crime. Curiously enough, the public 
will be right, because in this case plain common sense happens to 
coincide with the law, the law declared at Nuremberg. 

The fact is, of course, that conspiracy to commit aggression is 
a conspiracy to commit murder, and murder does not cease to be 
murder because it is done on a very large scale, and disguised under 
the term ‘ aggressive war’. There is a perfectly clear distinction 
between self-defence against an attack, and a deliberate cold- 
blooded planned aggression. Professor Schick raises all the learned 
difficulties he can think of to show that aggression cannot be defined, 
but in practice people know aggression when it occurs. If careful 
analysis is needed, the question was elaborately dealt with by Mr. 
Justice Jackson in his opening speech at Nuremberg (see pp. 81 
and 82 of Vol. 1 of the Transcript). To come to the case in point, 
is there anyone who believes that Germany was not the aggressor ? 
Granted this, what sacred magic is there about the word ‘ War’ 
‘to render the perpetrators immune from the usual consequences of 
murder and massacre? It is true that lawyers and statesmen have 
always tried to throw a cloak over war, so that acts, obviously 
criminal if committed by an individual gunman, somehow became 
guiltless and legal if done in war; but the time for this pleading 
finished in 1928, when the Briand-Kellogg Pact condemned recourse 
to wars of aggression. As was said at the trial, ‘ this pact altered 
the legal status of a war of aggression’. Hence, it seems beside 
the point for objectors to hark back to practices in pre-Kellogg 
Pact days, as though they still prevented us from condemring war 
and war-makers. The Pact radically changed the whole situation, 
` shocking as this may be to those who cling to the idea that lawyers 
ought to hold their tongues in respectful silence where - aggressive 
war is concerned. ; . 

Nor is there anything in the suggestion that wars of aggression 
are, somehow, not criminal, because the Statute of the Permanent 
Court does not refer to them. One is tempted to ask what on 
earth the court has to do with the subject.. It is purely a civil 
court, entirely without criminal jurisdiction, and having no con- 
nection with penal law. To argue in that way is much as though 
one tried to prove that burglary is not a crime, because it cannot 
be tried in the county court. 

The position was summed up at Nuremberg (Vol. 1, pp. 80 
and 81) in the historic statement that ‘ Any resort to war—to any 
kind of war—is a resort to means that are inherently criminal. 
War inevitably is a course ‘of killings, assaults, deprivations of 
liberty, and destruction of property. An honestly defensive war 
is, of course, legal, and saves those lawfully conducting it from 
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criminality. But inherently criminal acts cannot be defended by 
showing that those who committed them were engaged in a war, 
when war itself is illegal. The very minimum legal consequences 
of the treaties making aggressive wars illegal is to strip those who 
incite or wage them of every defence the law ever gave, and to 
leave war makers subject to judgment by the usually accepted 
principles of the law of crimes’. 

The last part of this citation is quoted by Professor Schick at 
p. 295 of his article, but his answer to it is obscure. Elsewhere, 
he has said that such a doctrine never formed part of international 
law. Of course not. The question did not arise in the centuries 
before the Kellogg Pact made its fundamental alteration in the law. 
And why, one may ask, all this fuss and bother to prove that the 
Pact somehow or other did not really condemn aggressive war, and 
only had ‘ moral significance’, to use Professor Schick’s phrase? 
Remarkable indeed if a solemn Treaty can be whittled down in 
that way! Certainly such an interpretation did not appeal to 
the court. 

No one is going to underrate the enormous difficulties of saving 
civilisation by stopping war, but surely we are at least entitled to 
ask that international lawyers should cease from making the task 
still harder by arguments to prove that a treaty to outlaw war did 
not mean what it said, and that the distinguished Tribunal which 
held otherwise was wrong in so holding. Creative lawyers like Lord 
Mansfield or Chief Justice Marshall would have made short work 
of such objections. 

Hector Munro. 


Nore 


Mr. B. Plummer writes to point out that one passage in 
Dr. E. J. Cohn’s recent article on ‘Some Comparative Aspects of 
the Law of Landlord and Tenant’ ((1948) 11 Mod.L.Rev. 877, at 
p. 887), has unintentionally misrepresented the opinions expressed 
by Mr. Plummer in his own article ((1946) 9 Mod.L.Rev. 42, at 
p. 48). Mr. Plummer did not intend to apply the phrase ‘ a gross 
injustice ’ to the rule that in the absence of express agreement the 
landlord was not liable to repair the demised premises. The phrase 
. Telated to the rule that unless a tenant’s covenant to repair was 
qualified by exception in the case of damage by fire or inevitable 
accident, the tenant was liable to make good the damage resulting 
from those causes. 


STATUTES 


THE CHILDREN ACT, 1948 


THE coming into operation of the Children Act on July 5, 1948, 
was planned to coincide with the abolition of the Poor Law by the 
National Assistance. Act, which came into operation on the same 
date, and automatically created the need for an alternative local 
authority to assume responsibility for destitute children; though 
the powers of the local authorities under the new Act are very much 
wider than heretofore. The Home Office had already become the 
sole central authority for children ‘ deprived of a normal home life ’ 
by the transfer to it of powers hitherto exercised by the Ministries 
of Education and Health. It is thus responsible for the oversight 
of services for both delinquent and neglected children (whether or 
not the latter have been brought before a juvenile court). 

Every county and county borough council (in London, the 
` London County Council) is required by the Act to set up a Children’s 
Committee to carry out their functions under the Children Act, 
Parts III and IV of the Children and Young Persons Act, 1933 
(relating to care or protection proceedings, reports to juvenile 
courts, provision of remand homes, places of safety, approved 
schools, etc.), the Adoption of Children (Regulation) Act, 1989, and 
the provisions relating to-child life protection in Part VI of the 
Public Health Act, 1986 (Children Act, s. 89 (1)). This obligation 
may, however, be waived if the Secretary of State is satisfied that 
owing to special circumstances a particular local authority could 
discharge its functions better without setting up such a committee 
(s. 40 (1)). Every local authority must appoint a Children’s Officer 
after submitting to the Home Offce particulars of the name, age, 
experience and qualifications of the person whom it proposes to 
appoint (s. 41 (1) and (2)), and the Children’s Officer must be 
assisted by an adequate staff (s. 41 (5) ). 

The effect of the foregoing is that the Children’s Committee takes 
over the direct management of children’s homes, reception centres 
or residential schools for which the public assistance committee was 
previously responsible, as well as any residential schools, remand 
homes and approved schools previously under the control of the 
Education Committee. It is also responsible for the selection of 
foster homes and the supervision of children boarded out in them, 
within the framework of the regulations made by the Secretary of 
State under section 14. It also has the duty of visiting children in 
voluntary homes (s. 54 (8)). 

The primary duty of the Children’s Committee is to ‘ receive into 
care any child under seventeen if it appears : 
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(a) that he has neither parent nor guardian or has been and 

remains abandoned by his parents or guardian or is lost; or 
(b) that his parents or guardian are, for the time being or 
permanently, prevented by reason of mental or bodily 
disease or infirmity or incapacity or any other circumstance 
from providing for his proper accommodation, maintenance 
and upbringing; and l 

(c) in either case, that the intervention of the authority under 
this section is necessary in the interests of the welfare of the 
child ’ (s. 1 (1)). 

This care may continue until the child reaches the age of 
eighteen if his welfare so requires (s. 1 (2)). The local authority 
may not, however, continue to keep a child in its care under this 
section if the parent or guardian desires to take it over (s. 1 (8)). 
It will be seen that this first section is an extremely broad one 
deliberately designed to set practically no limits on the circum- 
stances under which the local authority may assume the care of a 
child, but that there are no sanctions for detaining the child against 
the wish of the parent or guardian; indeed, it must actively seek 
(s. 1 (8)) for the care of the child to be taken over by parents, 
guardians, relatives or friends if this would be in the child’s interests 
—in order, of course, to prevent this section being used as a means 
of evading parental responsibilities. This is entirely appropriate 
when it is realised that large numbers of children in the care of both 
local authorities and voluntary societies have parents or other 
relations who at some stage will be able to care for them, but who 
are temporarily or for a prolonged period unable to do so on account 
of illness in the home, the mother’s confinement, lack of housing 
accommodation, the death of or desertion of the home by the 
mother, and a host of other reasons. In short, large numbers of 
these children are neither neglected, ill-treated, abandoned nor 
without parents or guardians, though they need care which their own 
relations are unable to provide. There is a duty on the parent 
(apparently not on the guardian) of a child in the care of the local 
authority to keep the authority informed of his address. 

From this wide group of children there emerge certain who have no 
one to care for them or those who are unfit to do so. Consequently, 
under section 2, ‘ a local authority may resolve with respect to any 
child in their care . . . in whose case it appears to them— 

(a) that his parents are dead and that he has no guardian; or 

(b) that a parent or guardian of his. . . has abandoned him or 

suffers from some permanent disability rendering the said 
person incapable of caring for the child, or is of such habits 
or mode of life as to be unfit to have the care of the child, 
that all the rights and powers which the deceased parents would 
have if they were still living, or, as the case may be, all the rights 
and powers of the person on whose account the resolution was 
passed, shall vest in the local authority ’. There is no provision for 
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notifying anyone of a resolution made under (a), therefore it 
appears to be possible for a local authority by resolution to assume 
parental rights over an orphan child without notifying its relatives, 
if such exist. As regards a resolution made under (b)— 

(1) the parent or guardian may consent in writing before the 
passing of the resolution ; 

(2) if this consent has not been obtained beforehand, the local 
authority must forthwith serve notice of the resolution on 
him in writing if his whereabouts is known; 

(8) if within a month after the service of the notice the person 
concerned objects in writing, the resolution shall lapse within 
fourteen days, unless the local authority takes the case to 
the juvenile court within that time. The notice must inform 
the person concerned of his right to object to the resolution 
(s. 2 (2)). 

Fears have been expressed that the rights of the parent or 
guardian are insufficiently safeguarded in that silence is taken to 
imply consent or indifference, whereas there is no guarantee that he 
will have received the notice (there is no obligation on the local 
authority to try to trace him if it does not know his whereabouts) 
or have understood its meaning. For these and other reasons some 
would have preferred a personal appearance wherever possible 
(preferably before a juvenile court) in every case of forfeiture of 
parental rights. If the parent or guardian serves notice of objection, 
then the local authority if it wishes to retain the resolution must 
within fourteen days complain to a juvenile court (s. 2 (8)). The 
resolution then remains in force until the conclusion of the case. 
The juvenile court may order that the resolution shall not lapse 
(in other words, they may confirm the assumption of parental rights 
by the local authority in spite of objection by the parent or 
guardian), but only if satisfied that ‘ the child had been, and at the 
time when the resolution was passed remained, abandoned by the 
person who made the objection or that that person is unfit to have 
the care of the child-by reason of unsoundness of mind or mental 
deficiency or by reason of his habits or mode of life’ (s. 2 (2)). 
Such cases will presumably be heard in the same manner as care or 
protection proceedings under the Children and Young Persons Act, 
1983. The reference to ‘ unsoundness of mind’ should be read in 
conjunction with the reference to ‘ permanent disability °’ in section 2 
(1) (b), as it will apparently only be possible for a local authority 
to pass a resolution where a parent or guardian is suffering from a 
mental disorder from which he is unlikely to recover. 

The assumption of parental rights does not relieve any person 
liable to contribute to the child’s maintenance from the obligation 
to do so (s. 8 (6), see also below). During the currency of the 
resolution, the local authority may permit the child to be in the 
care of a parent, guardian, relative or friend if this would be to the 
child’s benefit. This is a sensible provision which enables such 
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desirable friends or members of the family as may exist to be given 
the care of the child (with a maintenance contribution if necessary) 
to the exclusion of others and with the sanction of removal if 
necessary (s. 3 (8)). A resolution may be subsequently rescinded 
by the local authority itself if this appears to be in the interests of 
the child (s. 4 (2)). It may also be determined by order of a 
juvenile court on complaint to the court by the parent or guardian. 
The court may also order, without revoking the resolution, that the 
child shall be for a fixed or indeterminate period in the care of the 
complainant (s. 4 (8)). 

The consent of the local authority is no longer required to the 
making of a Fit Person Order under section 76 of the Children and 
Young Persons Act, 1938, though the court must consider any 
representations made by a local authority (s. 5 (1)). 

Part IL of the Act deals with children in the care of the local 
authority. It has a general obligation to exercise its powers 
in respect of such children so as to further their best interests, and 
to afford them opportunities for the proper development of their 
character and abilities (s. 12 (1)). This includes boarding them out 
with foster-parents, or maintaining them in a home, or, if over 
school age, in a hostel for boys or girls up to the age of twenty-one 
(s. 18). Local authorities may themselves provide such hostels. 
They may make grants towards the education and training (includ- 
ing maintenance) of young persons between eighteen and twenty-one 
who were in their care before reaching the age of eighteen (s. 20). 
They may also, with the consent of the Secretary of State, emigrate 
children in their care (s. 17). 

The only persons now liable to contribute to the maintenance of 
a child under a Fit Person Order, an Approved School Order, or 
received into care under section 1 of this Act, are the father and 
mother of the child. This liability ceases when he reaches the age 
of sixteen; but he himself then becomes liable to contribute to his 
maintenance if he is in full-time paid work (s. 24). A local autho- 
rity maintaining an illegitimate child in one of the three foregoing 
categories may apply for an affiliation order against the father if one 
has not already been made (s. 26). 

All voluntary homes (including endowed homes) are now required 
to register with the Home Office (ss. 27 and 29). Voluntary homes 
which fail to register or which are not run in accordance with the 
regulations made by the Secretary of State may be closed, and the 
local authority may be required to receive the children in them into 
its care. The Secretary of State may make regulations governing 
the conduct of voluntary homes and the arrangements made by 
voluntary organisations for boarding out or emigration (ss. 82 and 
33), and may also grant-aid voluntary organisations to improve the 
premises, equipment and staffing of their homes. Local authorities 
may also contribute to the funds of any voluntary organisation for 
the welfare of children (s. 46). 


Jaw. 1949 i STATUTES 69 


The Child Life Protection provisions of the Public Health Act, 
1986, relating to children under nine placed with foster parents for 
reward, and the provisions of the Adoption of Children (Regulation) 
Act, 1989, relating to children placed by third parties in the care 
and possession of persons other than their parents, are extended 
up to the school-leaving age, or eighteen in certain cases (ss. 35 
and 36). For the purpose of these sections a person receiving a 
guardian’s allowance under the National Insurance Act or an 
allowance under the Family Allowance Act for a child, one or both 
of whose parents are dead, shall be deemed to be maintaining him 
for reward (s. 87). 

For the purposes of the Act a child means a person under the 
age of eighteen. A guardian is a person appointed by deed or will 
or by the order of a competent court to be the guardian of a child. 
Parents include adoptive parents to the exclusion of the natural 
parents. 

EILEEN L. YOUNGHUSBAND. 


THE NATIONAL ASSISTANCE ACT, 1948 


Tux first steps in the break up of the Poor Law were taken in the 
series of measures initiated by the Liberal Government of 1906, 
largely as a result of the recommendations of the Poor Law Com-: 
mission. Compulsory insurance against sickness and unemploy- 
ment, old-age pensions and the establishment of State-run 
Employment Exchanges all began between 1908 and 1912. Forty 
years later—in the years 1945-48—another burst of legislation 
marked what has been described as the final abolition of the Poor 
‘Law and the achievement of social security. The Family Allow- 
ances Act, the two National Insurance Acts, the National Health 
Service Acts, the Children Act and the National Assistance Act, 
together make up the scheme, though it is dependent for full 
success on other services such as education, housing and 
employment. i 

The National Assistance Act finally removes from local 
authorities the duty of giving cash allowances to those in need 
and transfers this task to the National Assistance Board, a 
centrally appointed and organised body. The process which began 
when the Unemployment Assistance Board was established in 1985 
is thus completed and the unsatisfactory arrangements under which 
some categories of people draw allowances from the central authority 
—the Assistance Board—and others from the local authority—the 
Public Assistance Committee of the County or County Borough 
Council—is brought to an end. Another duty assigned to the 
National Assistance Board which was previously performed by the 
Public Assistance Committee, in so far as it was done at all, is the 
provision of Re-establishment. and Reception Centres; the former 
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for refitting people for regular occupation and the latter for ‘ assisting 
and influencing persons without a settled way of living to lead a 
more settled life’. This polite way of referring to our old friend 
the vagrant who tramps the countryside, pushing his belongings in 
a dilapidated perambulator and sleeping in the open or, in bad 
weather, in the casual ward, may seem to some of us to show a 
rather naively optimistic outlook. But it may be hoped that the 
valuable work done for the younger wanderers by such bodies as 
the L.C.C. Welfare Office may be, through this section of the Act, 
carried on and further developed. 

The abolition of the Poor Law carries with it the final dis- 
appearance of the policy of deterrence and also of the household 
means test, which had been considerably modified since 1941. The 
resources now to be disregarded in assessing means and needs are 
contained in the Third Schedule to the present Act and include the 

“value of a house owned and occupied by the applicant, up to £875 
of War Savings, a proportion of other capital up to £400, the first 
10s. 6d. of various payments such as trade union sick pay and 
private superannuation and the first £1 from industrial or war 
injury pensions and National Insurance maternity or attendance 
allowances. The assessment of needs is made by regulations under 
the Act; those at present issued allow, for normal persons, 24s. a 
week for a single householder, 40s. for a husband and wife, with a 
sliding scale for other persons from £1 a week for an adult of 
twenty-one or over to 7s. for a child under five. To this is to be 
added a rent allowance which will be the net rent actually paid 
so far as is reasonable, having regard to the general level of rents 
in the district. The earning members of the household will be 
deemed to contribute up to 7s. a week, as under the Determination 
of Needs Act, 1941, but the level of earnings at which the full 7s. 
is payable is raised from 55s. to 70s. a week. 

To the local authorities is left the duty of providing residential 
accommodation, both temporary and permanent, for all persons 
unable to manage for themselves, either by financing a voluntary 
organisation or by making the necessary provision. This part of 
the Act has captured the popular imagination, particularly in regard 
to old people; and the residential ‘ hotels ° where the aged are to be ` 
accommodated, paying a minimum of 21s. a week, having 5s. of 
their pension for pocket money, have been fully if non-realistically 
discussed in many sections of the Press. 

A less glamorous but much needed reform is the requirement 
that all homes for disabled or aged persons must be registered by 
the local authorities and will be liable to inspection, both by them 
and by the Ministry of Health. Readers of the Nuffield Report on 

Old Age will know of the possible exploitation of the defenceless 
aged in so-called ‘ homes °. 

Local authorities are also empowered, and to some extent 
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required, either by their own action or through voluntary organisa- 
‘tions to make schemes for promoting the welfare of various categories 
of physically handicapped persons, blind, deaf and crippled. Some 
part of this welfare work is already carried on under existing 
statutes, such as the Blind Persons Acts, but with widely varying 
standards not only as between localities but as between the categories 
dealt with. The National Assistance scheme includes it as part of 
- the general pattern for meeting needs. It may be hoped that a 
more uniform -standard will result and that the interests of such 
groups as the deaf and the crippled will be more adequately catered 
for than at present. 

Few people will lament the disappearance of the old Poor Law 
from the Statute Book, in law as well as in fact, and the substitution 
of a positive policy of relieving differential needs for a largely 
negative one founded on ‘ less eligibility °. But the effective applica- 
tion of the policy presents some difficulties. 

There is much. to be said for a National Assistance Authority 
instead of local Public Assistance Committees for. issuing cash 

, allowances. But the monetary assistance required will vary widely, 
not only with the persons to be relieved but also from place to place, 
and a very flexible and adaptable service will be necessary. There 
are advantages in a locally organised service to deal with locally 

variable problems. 

The question of personnel presents a greater problem. The better 
the plan, the more demands it makes upon those who administer it; 
not only will more officers be required but they will, if the scheme-is 

. to be successful, have to be differently qualified and more carefully 
selected than is often the case now. There are indications that this 
need is realised and that efforts are being made to meet it, but with 
a shortage and maldistribution of man and woman power and 
inadequate training facilities the problem is a real one. 

There are ‘many other points arising from even a cursory survey 
of National Assistance; but the only one which theré is space to 
consider here is the relation of assistance allowances to insurance 
benefits and to the wage level. With the present scales of assistance 
it is clear that many people drawing insurance benefits would also 
qualify for substantial supplementary help, particularly where they 
pay a high rent and/or have a large family. Social insurance thus 
is only a very partial provision for more or less normal emergencies 
and national assistance, far from being given in only exceptional 
circumstances, may be given in addition to ordinary benefits. The 
person who for any reason does not qualify for insurance benefits 
may again, with the present scales of assistance and needs, be entitled 
to a considerably. higher allowance than he would draw if he had 
paid his fairly high contributions to the insurance funds. 

The general increase in wages has reduced the problem of the 
‘wages stop’. which arose during the depression of the nineteen- 
thirties when allowances were first given outside the Poor Law to 


72 i i ' THE MODERN LAW REVIEW Vor. 12 


those no longer entitled to P EE benefit. But even today 
the man mentioned above, with a large family or a high rent, may 
- find that. he draws in assistance and benefits not much, if any, less 
.than his wages. Two points emerge from this. First, is the much: 
discussed social insurance scheme, as put forward first by Lord 
Beveridge and made effective by the Government, really an insurance 
against want in any true sense? Secondly, what is the effect of the - 
present scale of .assistance allowaners likely to be on the incentive 
to work ? 

It may be suggested ‘tects assessment of needs should be 
altered. or insurance benefits should be increased (and presumably 
contributions also) or wages raised to remove the possible dis- 
incentive of allowances. But all these expedients present difficulties 
possibly greater than those they may try to solve. . 


ROSALIND CHAMBERS. 


REPORTS OF COMMITTEES, ETC. 


REPORT OF THE ROYAL COMMISSION ON JUSTICES OF THE PEACE 


Tue Report of the Royal Commission on Justices of the Peace 
(July, 1948, Cmd. 7468) is everybody’s business. Whatever may 
be thought about justices of the peace regarded as a modern institu- 
tion they do at least represent a stubborn fact: they deal with 
99 per cent. of the country’s criminal business, a percentage which 
includes over 80 per cent. of the indictable offences charged; they 
have jurisdiction on the civil side to some extent concurrent with 
that of each division of the High Court and much that is exclusive ; 
they have a developing appellate jurisdiction in disputes between 
citizens and local and other authorities!; they administer the 
licensing laws almost without control by any superior tribunal.” 
They touch the affairs and liberties of more people at more points 
than does any other court of justice and this (if a truism may be 
forgiven) not by the exercise of cut-and-dried expedients, but 
according to the self-same principles of law which bind the highest 
tribunals of first instance. 

From time to time, and particularly in recent years, public 
opinion is focused critically upon them and it is wholesome that 
they shall be subjected to authoritative scrutiny. 

The Commission, presided over by Lord du Parcq, was appointed 
in 1946. A glance at the names of the people to whom the Royal 
Warrants were directed completes the assurance that they were 
competent to conduct the inquiry entrusted to them: the list of 
departments, organisations and individuals who gave oral evidence 
in public or submitted written statements is indication of the 
Commission’s thoroughgoing approach to the task. Terms of 
reference, evidence and report extend over the whole field of 
appointment, removal, qualification and practice of justices of the 
peace, both lay and professional. The whole system has been on 
trial and judgment has been passed. 

_ The Report examines exhaustively the appointment of justices 
of the peace by the Lord Chancellor,’ acting on the advice of 
advisory committees set up in each county and each borough with 
a separate commission of the peace. It is largely, but not exclus- 
ively, on the advice of these committees that the Lord Chancellor 


1 For a recent illustration of this, see First National Housing Trust, Ltd. v. 
Chesterfield R.D.C. [1948] 2 All E.R. 658; 112 J.P. 413. 

2 For á recent illustration of this see R. v. Pontypridd Licensing JJ., ex p. 
Ely Brewery Co., Ltd. [1948] 2 All E.R. 581; 112 J.P. 396. 

3 In Lancashire appointments are made by the Chancellor of the Duchy of 
Lancaster. The Report, Lord Merthyr disagreeing, recommends that this shall 
continue. 
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makes about 1,100 appointments annually to maintain a numerical 
strength of about 19,000 lay justices. It is the duty of these 
committees to comb their areas for men and women ‘of good’ 
character, of integrity, recognised to have a good reputation, of 
reasonable intelligence, and some of them rather young ’, and from 
time to time to submit names to the Lord Chancellor for con- 
sideration. Suggestions were made by some witnesses (not very 
forcefully, it may be noticed) that advisory committees should cease 
to be ‘secret’ but should sit as bodies publicly known and with 
responsibilities to the public at large: herein there seems to have 
been failure to recognise the large responsibility of the Lord 
Chancellor and the limited responsibility of people whom he sees 
fit to call to his aid. As the Lord Chancellor himself succinctly 
expressed it, ‘I appoint the advisory committees and they are my 
committees and their job is to advise me’; a relationship which 
the Report says no word to disturb. 

But informed opinion, while freely acknowledging that no im- 
provement upon a system of advisory committees could be 
suggested, was at no pains to hide its unhappiness about present 
methods. The system, born of the recommendations of the Royal 
Commission of 1910, over which Lord James of Hereford presided, 
is defective in its workings in ways which its originators (some- 
what ambiguously, as it appears), had expressly sought to avoid. 

The aim is still (as it was in 1910) that ‘the area of selection 
should be wide, and the choice comprehensive, so that the Bench 
may include persons of all social classes and of all shades of creed 
and political opinion’. The gravamen of the charge made to the 
Commission was that advisory committees are so constituted that 
the only net cast is the political one. This, it was represented, is a 
natural consequence of a system whereby nomination to the com- 
mittee is made witn an overridiny desire to secure party-political 
balance and, with this end in view, each nominee, except that 
rarity the so-called ‘independent °? member, is subjected to a test 
of acceptability at political party headquarters. This system, 
many witnesses had cause to believe, leads members of advisory 
committees to regard themselves as representing the political 
parties to which they give allegiance, resulting in inter-party bar- 
gaining to secure the recommendation of ladies and gentlemen whom 
it is desired to reward for local political services to the exclusion 
of many whose claim for consideration is non-political. ‘The Com- 
mission, in their majority Report, accept the view that the constitu- 
tion of advisory committees lends colour to suggestions of this kind, 
even if the evidence falls short of proof that the abuses mentioned 
oceur in fact. They recommend that advisory committees be given 
general directions setting out what the Lord Chancellor requires of 
them to secure that their nominations for appointment to benches 
are based upon the paramount consideration of a person’s fitness 
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for the discharge of judicial duties. A memorandum of dissent by 
three members of the Commission is more forthright : no longer, 
they recommend, shall the Lord Chancellor have regard to the 
political affiliations of people whom he nominates to serve him as 
advisers. Thus, we find that the Commission is unanimous in 
diagnosing symptoms of’a bad practice; the difference of opinion is 
whether attempt should be made to effect a cure by medical or by 
surgical methods. It is the affair of the Lord Chancellor himself 
to apply the cure, for the matter is entirely one of administrative 
practice : if the milder remedy is unavailing then the more drastic 
may need to be applied. 

A hypothetical advisory committee is not the easiest of 
phenomena to observe. We would have liked the Commission to 
have taken at random several actual committees and, preserving 
their anonymity, attempted to discover by analytical examination 
how a selection according to one basis has correspondence with 
other possible bases of classification. The Lord Chancellor is first 
advised as to whom he should appoint to be members of his advisory 
committees : it would not have been outside the scope of the Com- 
mission’s terms of reference to inquire into the manner in which 
the initial advisers have done their very important work. A known 
adherent of a political party is usually found to touch local life at 
many other points and it is occasion for some regret that oppor- 
tunity was not taken to establish, as we believe it could have been, 
that many committees, well-balanced by design between the sexes 
and in age, residential distribution and political affiliations, are no 
less well-balanced among the several religious denominations, by 
occupational groupings, by non-magisterial, non-political social 
activities in which its members engage and, indeed, by whatever 
spread is taken. Party politics as a basis of division is not 
improper : it is imperfect; as would be any other single basis too 
rigidly applied. 

There is no. reason to suppose that an advisory committee, well- 
spread from many aspects, including that of politics, could not be 
typical; no reason to suppose that if politics were thrown through 
the window other accidental and more acceptable bases of classifica- 
tion would not come in by the door; no prima facie reason to 
suppose that, under proper direction, a well chosen committee would 
find difficulty in disengaging their thinking from ideas of political 
party representation. 

Members of advisory committees are usually solid public-spirited 
people, intent upon doing their duty as they see it. It may be 
that they have seen their duty hitherto entirely in a political light 
and herein they have followed a course of error; but, with proper 
directions such as the Report recommends and with conscientious 
objective regard to their true purpose, they may be expected to 
recommend people, well-spread according to any other proper 
classification, of the qualities of mind and character the Lord 
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Chancellor seeks and is less well able to find by other means. In 
future, the Report recommends, they will have the help of a 
secretary who shall be publicly known as a channel of communica- 
tion between the committee and the local community Thus it is ` 
hoped to preserve all the advantages of a committee being ‘ con- 
fidential ? as to membership and activity while removing the disad- 
vantages inherent in operating as a ‘ secret society ?. The secretary 
will take steps to make his identity as such widely known, to the 
end that two-way contact between the committee and what is 
described as the field of selection may leave nobody outside the 
range of the committee’s vision. 

It is expected and intended that the people appointed to the 
bench upon recommendations so advanced will seek instruction in 
the practical side of their judicial duties (the absence of this desire 
would seem to connote some lack of fitness for the office). The 
Report, with practical common sense, deals with the vexed question 
of instruction in the duties of the magistracy. It is accepted that 
any attempt to give lay justices an adequate knowledge of the 
extensive and complex law they have to administer would not 
usually succeed. The ideal is that they shall learn what is expressed 
in the term ‘acting judicially’. The Lord Chief Justice, Lord 
Goddard, in his evidence had pointed out that justices are not re- 
proved for being wrong in law, but that a failure to act judicially 
is a reason for censure. This, of course, is as it should be in a 

` generation in which judicial work has been piled upon laymen with 
confidence more optimistic than logical that they could carry it. 
They have risen most nobly to the task, with good will, good sense 
and (in many cases) good training acquired at their own expense 
largely from publications sold in the bookshops or from corres- 
pondence courses. (They have, of course, had the help of their 
clerks; men of large experience in magisterial law and procedure 
who, with official blessing but little official help, and with no law ` 
to confirm them in their responsibilities, have played their not 
inconsiderable part in making it possible for lay justices to carry 
the heavy judicial burdens which the legislature has placed on their 
shoulders.) . 

The Report goes on to recommend that justices should also visit 
assizes and quarter sessions, prisons and other institutions, and 
study their proceedings and administration. Similar, more special- 
ised, training is recommended for justices elected to serve on 
juvenile court panels. There can be no doubt that these proposals 
will have popular support ; indeed, they have been anticipated over 
the last few years to an extent large but beyond the capacity of 
central organisation to measure. 

Opinions were advanced in evidence that laymen recommended 
for appointment as justices should first be required to pass an 
examination. The suggestion was considered and dismissed as not 
feasible (so disappointing The Times leader-writer who had 
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envisaged the designation ‘Failed J.P.’ as a badge of modified 
status). But a suggestion is made that a new justice shall be given 
a short manual about his duties. We like to think of this long 
overdue suggestion as the mild insertion of the thin end of a most 
excellent wedge: perhaps the day will come when it is possible for 
the Treasury to provide all the 19,000 amateur judges, though some 
of them be not ‘new’, with a textbook acquainting them at 
least with the minimum knowledge which the superior courts require 
them to have, kept up-to-date with new editions issued as occasion 
requires: and, when considering the ‘ shortness’ of the manual, 
some regard should be had to the fate of the quart poured into the 
pint pot. Already there are books on the market which answer the 
description ‘short manual’; some of them so short as to be of 
little use. 

Lay justices have lorig been athirst for the means of acquiring 
instruction in their duties: they have not been unaffected by 
recurring waves of criticism and have shown a wonderful readiness 
to respond to invitations to attend lectures, study-courses and 
discussion groups. The Report recommends that local schemes of 
instruction be drawn up by quarter sessions and borough benches 
in consultation with the Lord Chancellor’s department and the 
-Home Office. So be it. It will be a surprise to some readers of 
the Report that there comes now, for the first time, a suggestion 
that public money be spent in equipping the magistrates of each 
petty sessional division with a small lending library containing books 
from a list compiled by the Lord Chancellor’s department and the 
Home Office. 

We would have been glad to see the Report complete the matter 
of training in the duties of the magistracy with some recommenda- 
tion concerning a most important branch of justices’ functions, the 
administration of the licensing laws. The Report has much to say 
about the disqualification of justices for acting in licensing matters, 
but it is completely silent about any special qualification which 
might enlarge a justice’s ability for this type of work. It is a 
surprising thing that lists of people are recommended for appoint- 
ment to benches with no thought of suitability as licensing justices : 
yet it remains true that the magisterial machine will not work 
efficiently unless it sparks on all its cylinders. An advisory com- 
mittee which ignores the special claims of people with minds well 
balanced on licensing questions and with ability to read a plan and 
to suggest structural improvements, fails in its duty. And a 
scheme of training which ignores licensing is that much short of 
complete. 

The Report discusses at length the question of retirement of 
justices whether by removal from the commission or by ceasing to 
exercise judicial functions as is provided for in the Justices (Supple- 
mental List) Act, 1941. There can be no question that a justice 
suffering from blindness, deafness or other physical infirmity which 
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unfits him for office should be requested, and if need be required, 
to retire. The difficulty is recognised in the Report that the person 
affected is usually less aware of his deficiencies than are the people 
around him. It is recommended that advisory committees shall 
review periodically the state of the benches with a view to steps 
being taken to lead to the retirement of justices who have become 
ineffective because of failure to attend or infirmity or other cause. 

The age at which a justice, in the absence of other cause, should 
retire from active duty is set at seventy-five. This age is arrived 
at after an attempt to balance losses with gains: whatever age 
(within reason) is fixed for compulsory retirement, the country will 
lose magistrates whose mental and physical fitness is unimpaired, 
but against this must be set the importance of maintaining benches 
receptive of mind and fit of body. The Commission wisely decides 
that the retiring age of seventy-five be imposed by statute as a 
hard-and-fast rule, but recognises that the effect of its sudden 
application may leave some benches inadequately staffed by 
experienced justices : therefore it is recommended that for a transi- 
tional period of five years the Lord Chancellor should have a discre- 
tion to continue a justice in office beyond the retiring age. There 
has not been kept in the Lord Chancellor’s office or elsewhere a 
central register of the names and ages of justices, but from 
statistics given in the Report, extracted from information which 
the Commission itself obtained, it is possible to calculate that about 
2,000 justices of the peace spread over about half that number of 
petty sessional divisions in England and Wales are over seventy- 
five years of age; colour is lent to the impression that elderly 
justices are in larger proportion, by reason that more than one in 
five of chairmen of benches fall within this age group. Let there 
be no mistake : they have served their country well and will enter 
into retirement with honour. 

Justices specially qualified for juvenile court work come under 
review : emphasis is laid on the need for f men and women who have 
not merely a love for children, but a real appreciation of the sur- 
roundings and way of life of the type of child who most frequently 
finds his way into the juvenile court’. With this there will be 
general agreement as with the caution that it is ‘ not desirable that 
any person should be appointed a justice solely for sitting in the 
juvenile court’. It is our experience (a point which there is a 
present-day tendency to overlook) that the needs of the juvenile 
court require that law and welfare shall march together with law 
not behind. The proceedings are semi-private and much less rigid 
than in the adult court; but law modified must not be allowed to 
become law disregarded. It cannot be said too often that the 
degree of proof that a not over-clean and apparently neglected 
child committed a criminal offence (what the moderns prefer to call 
a ‘delinquency ’) is that which would be required in the case of 
an adult charged with murder; rather more, in fact, since the 
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protection of the presumption of doli incapax operates in favour of 
the child. The Report, by stressing the suitability of every 
justice for adult court work, discountenances the appointment of 
the type of people (of which all of us can find examples among our 
acquaintances) once described as ‘men among boys: boys among 
men’. 

The Commission carefully avoids defining the statutory phrase 
‘ specially qualified for dealing with juvenile cases’ but, drawing 
upon what experience we have, we would add to the quality men- 
tioned above a judicial mind of extraordinary degree, maturity of 
outlook and large understanding, ease in conversation, and a rare 
quality of acceptability which finds a response in the child’s parents 
and stirs them to positive thought and action. 

These qualities are not always to be found par excellence in a 
single justice, nor need they be expected; but it is not too much 
to seek their presence in the three justices who normally constitute 

- a juvenile court. (An advisory committee in search of the ideal 
juvenile court justice finds its task simpler if the search is directed 
to one who, with two others, will contribute what he has to the 
collective wisdom of the three.) It is satisfying that the Report 
does not follow the lead of enthusiasts in specifying and exemplify- 

` ing (often, most immodestly, by reference to themselves) the nature 
of experience which a juvenile court justice ought to have. Hap- 
hazard selection is deplorable; but selectors of experience know that 
all the qualities which make a justice ‘ specially qualified for deal- 
ing with juvenile cases’ frequently repose in unexpected breasts. 

The Report is on sure ground in commenting on the ages of 
juvenile. court panel justices. It is recommended that the most 
suitable age on first appointment is between thirty and forty, and 
certainly not over fifty : a justice should be required to retire from 
the panel when he attains the age of sixty-five. Information con- 
cerning members of juvenile court panels is entered in a central 
register which discloses that of those who have made known their 
ages, 2,706, or 884 per cent. of the total number, outside London, 
are over sixty years of age (a division at the age of sixty-five is 
not made in this table), and of chairmen of juvenile courts 560, or 
50 per cent. of the total, are over sixty-five (of this number eighty- 
four are over seventy-five years of age and one other is over eighty- 
five). Concerning the very large number over seventy-five, chair- 
men and others, the Report merely presents the Home Office 
explanation that ‘ sometimes good reasons are adduced for retaining 
the help of elderly justices either to give the benefit of their experi- 
ence to younger magistrates recently appointed, or because they 
have special qualifications (e.g., knowledge of medicine or, in 
Wales, of the Welsh language) or because they are specially active °. 
Of the greater number this may be so, and when they were last 
elected to the panels (two years ago) a case for their retention could, 
perhaps, have been made. But since then many younger people with 
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aptitude for the magistracy and minds devoted to public service have 
returned home after service in the forces and there can be few districts 
so completely impoverished as not to have them. The election by 
their fellows of some of these elderly gentlemen to the chairmanship 
of the panels is less easy to understand or to justify. The Report 
seeks to do neither, but, recommending that there be a requirement 
that a justice shall retire from the juvenile court panel at sixty-five, 
it seeks to minimise the upset occasioned by cutting out half of the 
members and a quarter of the chairmen, and goes on to recommend 
that for a transitional period of five years the Lord Chancellor shall 
have a discretion to continue a a juvenile court justice in office beyond 
the retiring age. 

There is a useful suggestion that the Home Secretary shall 
make fuller use of his power contained in the Children and Young 
Persons Act, 1933 (s. 45 and Sched. II) to combine two or more 
petty sessional divisions of small population for juvenile court work. 
Little use has been made of the power hitherto although it has 
not been uncommon to make such orders for the enlargement of 
probation areas. The Report notes that the re-organisation of petty 
sessional divisions recommended by the Departmental Committee 
on Justices’ Clerks (1944, Cmd. 6507), if carried out, would achieve 
the desired result. The latter means, larger in application than 
the extension of juvenile court areas, would be more satisfactory, 
for there are other functions of justices (for instance, licensing 
administration) for which strong argument could be advanced that 
a thinly populated petty sessional division is too inconsequential a 
unit to function effectively. 

The Report passes judgment on mayors, ex-mayors,‘ and 
chairmen of county and district councils (numbering about 1,800) | 
who act as justices of the peace ex officio. It is recommended 
that the law touching these anomalous and temporary creations 
shall be repealed, except in the case of a mayor, to whom during 
his year of office special considerations apply. 

The arguments, among others, are that chairmen of local 
authorities are elected without any consideration of their having 
displayed any qualities which indicate their fitness for the magis- 
tracy and, in any case, they are so well known in their neighbour- 
hoods that they are more likely to have been passed over than 
unnoticed by the appropriate advisory committee. These argu- 
ments are logical and were accepted by the Commission; but it 


4 Thero are no ex-mayors acting as justices ex officio at the time of publication of 
this article. The Representation of the People Act, 1948, Sched. VI, para. 2 (8), 
continues a mayor, elected for a year in ‘November, 1947, in office until the 
annual meeting of the borough council in 1949, but does not amend s. 18 (7) of 
the Local Government Act, 1933, by virtue of which a mayor continues to be a 
justice ex officio during the year next after he ceases to be mayor. Thus, by 
What is perhaps a legislative lapse, a gap occurs between November, 1948, ‘and 
mid-1949. 
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is cause for slight regret that few voices were raised in evidence 
to uphold the existing system. 

What might have been said to justify elected chairmen of local 
authorities being justices ex officio during their year of office? It 
could have been said that there is no substantial factual evidence 
that a tribunal which has included a justice ex officio has erred 
for that reason; nor is it likely that the nine permanent justices 
would be swayed to their undoing by the one ex officio (for these 
are the proportions). It could have been said that an advisory 
committee, however carefully chosen, might include a single member 
who nursed, perhaps unconsciously, a personal antipathy or pre- 
judice, so preventing the unanimity which otherwise would have 
secured the appointment of one who enjoys the full confidence of 
the local community. It could have been said that a bench of 
magistrates is no worse for the tonic of having as a temporary 
member a responsible and partially detached observer. It could 
_have been said (indeed, something of the kind was said) that a period 
as a justice ex officio gives opportunity to a person of high local 
standing to learn the work in anticipation of possible permanent 
appointment ; so achieving, in a minority of cases, what a number 
of witnesses desired for all, a period of probationary service. It 
could have been said, in a minor key, that the public interest 
requires that the leader of a local community shall be enlarged in 
local dignity, not more completely to be accomplished than by 
calling him to administer the King’s justice. All this, and probably 
more, might have been said but was not : judgment, to that extent, 
goes by default. We form no contrary judgment. 

The Commission had regard to the special considerations which 
apply to the mayor of a borough, to whom the borough commission 
is addressed and who has ‘ had for centuries the special responsibility 
for the keeping of the peace in the borough; a responsibility 
ultimately dependent on his position as a justice’. It is recom- 
mended that a mayor shall continue to be a justice of his borough 
‘ex officio during his year of office but that his statutory Tight to 
preside over the justices should be restricted to formal and cere- 
monial occasions. 

It is noticeable that in recent years many mayors, conscious of 
their deficiencies, have sat as justices without exercising their 
statutory right to preside, except perhaps on a single token occasion ; 
there are many others, no less conscious of their deficiencies, who 
have presided against their strong personal inclinations but with 
stronger desire to maintain a tradition and to hand it undiminished 
to their successors; no doubt there are others who have been 
completely unconscious of any deficiency and whose exhibitions of 
vainglory have occasioned scandal. Few will be found to disagree 
with the wisdom of the recommendation that a mayor as such shall 
no longer be entitled to preside over the bench when sitting as a 
court of justice. 
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The chapter in the Report on stipendiary magistrates is of 
special interest, not least because of the fundamental disagreement 
expressed by Lord Merthyr with the recommendations of his 
colleagues. The majority Report is ‘in complete agreement with the 
view expressed by the Lord Chancellor that, both on principle and 
on grounds of practical convenience, the present system ought to 
be retained’: Lord Merthyr, on the other hand, favours ‘ a gradual 
replacement of lay justices by stipendiaries’. He thinks it ‘a 
question not of whether but of when lay justices should give way 
to stipendiaries’. An old controversy about which there is little 
new to be said! In England and Wales (outside London) there 
are sixteen stipendiary magistrates. The office is not usually one 
of perpetual succession but calls for the exercise afresh of local 
option whenever a vacancy occurs. The Report indicates, without 
being very clear on the point, that there has been a constant drop 
in the last seventy years : seven boroughs have not replaced departed 
stipendiaries ; Manchester has reduced from two to one. At first 
glance the test seems to be one of population (as is proper) but 
this test does not bear close examination although it holds to the 
extent that stipendiary magistrates are generally to be found 
among the more populous boroughs. According to their position 
set in order according to population, the sixteen cities and towns 
in England and Wales which have, or are central towns of districts 
which have, stipendiary magistrates are : (1) Birmingham, (2) Liver- 
pool, (8) Manchester, (5) Leeds, (6) East Ham and West Ham 
combined, (8) Kingston-upon-Hill, (9) Bradford, (10) Stoke-on- 
Trent, (16) Salford, (17) Cardiff, (28) Swansea, (28) Middlesborough, 
(29) Wolverhampton, (37) Huddersfield, with Merthyr Tydfil and 
Pontypridd rather a long way behind. Rather extraordinary 
omissions from the list, considered by reference to order of popula- 
tion are: (4) Sheffield, (7) Bristol, (11) Newcastle-on-Tyne, (12) 
Nottingham, (18) Portsmouth, (14) Leicester, (15) Croydon, (18) 
Plymouth, all of which have populations over 200,000. No ascer- 
tainable test explains why one town should desire a stipendiary 
magistrate and another not, and the Report rightly concludes 
that the determining factor is the course of past history. Herein 
it may be observed that there have been appointments in the past 
of men who have not brought honour or even ability to their pro- 
fession : their reputations have lived after them to retard the growth 
of the stipendiary service. The question of removal and replace- 
ment is no less pressing than as it touches lay justices : to be certain 
that every stipendiary magistrate to be appointed hereafter will be 
excellent is yet another triumph of hope over experience. It is 
very important to create in every stipendiary magistrate’s mind 
the feeling that he is completely independent ; but no less important, 
as one witness wisely said, that there be created the feeling among the 
public that he is completely efficient. The Lord Chancellor testified 
his inability to find at present enough stipendiary magistrates 
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.for the creation of an efficient country-wide service— If you 
ask me to find 500 men, and that is the sort of number that would 
be required, who are competent to act and who would do this work 
as well as the magistrates of today, then I tell you I cannot possibly 
do it and, therefore, the question is an academic one so far as I 
am concerned. Frankly, I would be sorry to do it even if I could. 
I think it is an excellent thing that justice should be administered 
by the ordinary lay people, but, quite apart from that, the other 
difficulty is absolutely conclusive : I cannot find the people; and 
therefore that solution is an impossible one’. The Commission, 
With one dissentient, agreed with this statement and recommend 
that the present system of relying largely upon a lay magistracy 

. Shall continue. The suggestion of the Bar Council of a system 

of circuit stipendiaries designed to sit with lay justices.and to take 

difficult cases was approached with realism and found not to have 
great merit. Instruction can be imparted in other and more accep- 
table ways : cases of difficulty rarely signal their approach; indeed, 

a glance through any volume of reported cases shows at once that 

it is usually in the most ‘ ordinary ’ cases that lay justices are found 

to have gone wrong in law. 
It is recommended that in connection with the appointment of 

a stipendiary magistrate the principle of local option shall con- 

tinue, but that if the Lord Chancellor is satisfied from representa- 

tions made to him that a prima facie case exists for the appoint- 
ment of a stipendiary magistrate he should, after inquiry, be 
empowered to make it from barristers or solicitors of seven years’ 
standing. This is far-sighted: the bench of lay justices which 
seeks not to have the assistance of a stipendiary magistrate is put 
on its mettle to maintain the highest standard of efficiency. It is 
perhaps good at this point to expose the not uncommon double 
fallacy contained in contrasting the stipendiary magistrate who 
knows everything with lay justices who know nothing. This, of 
course, is sheer nonsense and a prolific source of muddled argument, 
In a masterpiece of concise statement the Report commends the 
present system ‘because, like that of trial by jury, it gives the 
citizen a part to play in the administration of the law. It empha- 
sises the fact that the principles of the common law, and even the 
language of statutes, ought to be (as in the case of the common 
law at least, they certainly are) comprehensible by any intelligent 
person without specialised training. Its continuance prevents the 
growth of a suspicion in the ordinary man’s mind that the law is 
a mystery which must be left to a professional caste and has little 
in common with justice as the layman understands it. Further, 
the cases in which decisions on questions of fact in criminal cases 
are left to one man ought to be, as they now are, exceptional. It 
must be remembered that even a judge-of the High Court is never 
asked to undertake the heavy responsibility of trying a criminal 
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case except with the assistance of a jury of laymen, to whom alone - 
is left the decision on the facts °. - 

The salaries of. provincial stipendiary magistrates (unlike Metro- 
politan magistrates) are paid out of local funds : their fixing and 
_ variation being matters for debate in the local council chamber. _ 
` This anomaly gives rise to much. resentment and embarrassment - 
to holders of the office (possibly the discomfort attendant upon 
-seeking an iricrease is some explanation of the shockingly low - 


-. salaries paid).. Few are covered by superannuation schemes. It 


. is recommended that the duty of fixing salaries be placed on the 
-Lord Chancellor, and that there be paid, on rétirement, a non- 
- contributory pension. 

A most sensible; and iii over due, suggestion is made that 
„where it is not possible for a local berich to deal with a case without -. 
embarrassment, as, for instance, when a justice or the clerk is 
charged in his own division with a criminal offence, the- Lord Chan- 
cellor shall be empowered to appoint a county court judge or a 
-recorder or some other person having the qualifications of a stipen- ` 
diary magistrate to sit for the occasion, if need be, with one or. 
two justices nominated by the Lord Chancellor. 

‘Altogether, the Report is-a noteworthy document; produced 
‘after informed and painstaking investigation of a system of courts 
of inferior jurisdiction, ancient in origin but capable of keeping ` 
abreast with the needs of a changing England. The process of self-- 
adaptation to modern requirements has been going on, too slowly . 
-- but none the less surely, until the time has come when encourage-- 
ment and help must issue from the central.authority. The setting _ 
up of the Royal Commission was approved by everybody ; its con- 
stitution and terms of reference. gave general Satisfaction; its 
Report. gives the encouragement and recommends the help of which 
the service is in urgent need. - The theme of the Report is that-lay 
justices have a future as well as.a past. 
; i A JAMES WHITESIDE. 
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NOTES OF CASES 


MISTAKE AS TO IDENTITY 


‘Consider, sir, the hardship of this interesting case? 
—W. S. Grizerr (Bab Ballads). 


WE are so accustomed to seeing the fraudulent obtainer of goods 
using the shop, the office or the post office as the scene of his 
activities that we may well raise a curious eyebrow when he 
resorts to the auction rooms. Between the fraud and his dupe 
there is usually a certain intimacy of relationship which, at any 
rate as regards the former, is in the literal sense agoraphobic. But 
in Dennant v. Skinner [1948] 2 All E.R. 29, one, King, was not 
altogether true to type. He attended an auction sale at which the 
plaintiff, an auctioneer, sought to dispose of thirty-five vehicles in 
a room containing about a hundred and fifty prospective buyers. 

The plaintiff knocked down one vehicle to the highest bidder 
and asked his name. The bidder replied that his name was King, 
son of the proprietor of King’s Motors of Oxford—a well-known and 
reputable concern. The same bidder bought five more cars, 
including a Standard saloon car. After the sale, King said that 
he would like to pay by cheque. The plaintiff replied that it was 
not his practice to accept cheques from people he did not know. 
King then repeated his representations as to his connection with 
King’s Motors and produced a cheque book, the counterfoils in 
which indicated that he had paid large amounts to well-known 
auctioneers, The plaintiff then accepted King’s cheque, but, with 
what proved to be useless caution, persuaded King to sign a docu- 
ment in the following terms :— 

‘I hereby certify my cheque No. ...... will be met on 
presentation at my bank. Furthermore, I agree that the 
ownership of the vehicles will not pass to me until such time 
as the proceeds of my cheque have been credited to South 
London Motor Association account at Lloyds Bank.’ 

King was then allowed to remove the vehicles, 

King’s cheque was not honoured and he was later convicted 
of obtaining the vehicles by false pretences. He had sold the 
Standard car to C, who then sold it to the defendant, an innocent 
purchaser, from whom the plaintiff now sought the return of the 
car or its value. 

The plaintiff relied on three grounds to support his claim :— 

1. The transaction which led to King having possession of the 
car amounted to larceny by a trick. 

Of course, King’s conviction for obtaining by false pretences did 
not bind the court. Hallett J. pointed out that, however much the 
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distinction between false pretences and larceny by a trick has 
diminished in importance as a result of the Larceny Act, 1916, 
s. 44, it is still of vital importance in this class of case. The 
learned judge cited with approval the following passage from the 
judgment of Fry J. in Smith v. Wheatcroft (1878) 9 Ch.D. at 
p. 280 :— 

‘Does error in regard to the person with whom I contract 
destroy the consent and annul the agreement? I think that 
this question ought to be decided by a distinction. Whenever 
the consideration of the person with whom I am willing to 
contract enters as an element into the contract which I am 
willing to make, error with regard to the person destroys my 
consent and consequently annuls the contract. .. . On the 
contrary, when the consideration of the person with whom I 
thought I was contracting does not enter at.all into the contract 
and I should have been equally willing: to,contract with any 
person whatever as with him with whom I thought I was 
contracting, the contract ought to stand.’ ci 

At an auction sale, apart from any question of reserve price, a 
lot is usually knocked down to the highest bidder, whoever he may 
be. Moreover, in the present case, it was clear that up to the time 
of the fall of the hammer the auctioneer was not concerned with 
the identity of the highest bidder. The evidence showed further 
that the mention of his identity was made only, in the ordinary 
way, for the purpose of completion of the auctioneer’s memoran- 
dum. There was, therefore, no question of error as to the other 
contracting party up to the moment when the contract was made. 
Indeed, the contract was made before any misrepresentation by 
King occurred at all. 

Hallett J. had considerable doubt whether the conditions of 
sale had been brought to the notice of the bidders so as to incor- 
porate them into the contract of sale. The conditions provided, 
inter alia, that the entire purchase-money should be paid before 
the lots were removed on the day of sale, and that cheques ten- 
dered in payment would not be accepted unless satisfactory 
references were given. Neither of these conditions affected the 
issue; they dealt with performance of the contract by the buyer 
and not with the making of the contract or with the passing of 
property. 

King’s misrepresentation, then, did not induce the contract. 
Subject to what will be said hereafter as to the passing of the 
property in the goods, it only induced the plaintiff to part with 
possession of the goods. 

The learned judge considered that the case was indistinguishable 
from Phillips v. Brooks, Ltd. [1919] 2 K.B. 248. The correctness 
of this decision has been questioned, e.g., by the editor of Anson’s 
Law of Contract, and by Professor Goodhart (57 L.Q.R. 228). In 
.Lake v. Simmons [1927] A.C. 487, Lord Haldane suggested that 
the case could be explained on the ground that the fraudulent 
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representation was not made until after the parties had agreed 
upon the sale. To that Professor Goodhart replies :— 

‘ There is, however, nothing in Horridge J.’s judgment (in 
Phillips v. Brooks) to give any ground for supposing that this 
ingenious and unrealistic explanation was the one on which 
the learned judge reached his conclusion. Instead of attempt- 
ing to distinguish the case in this subtle manner, it would have 
been more convenient if Lord Haldane had stated that he 
thought the case had been wrongly decided. Did the shop- 
keeper believe that he was entering into a contract with Sir 
George Bullough and did North know this? If both answers 
are in the affirmative then it is submitted that there was no 
contract.’ 


He then cites Hardman v. Booth (1863) 1 H. & C. 808. There 
the plaintiff called at the premises of Gandell & Co., where he met 
Edward Gandell whom he mistakenly believed to be a member of 
the firm. Edward Gandell ordered goods which he later pledged 
to the defendants, whom the plaintiff sued in trover. The Court 
of Exchequer held that although Edward Gandell was the individual 
with whom the conversation took place, the plaintiff supposed that 
he was dealing with Gandell & Co. There was no dealing with 
Edward Gandell personally. Professor Goodhart concludes that this 
case disposes of Phillips v. Brooks :— 

‘If A falsely says that he is the agent of B, there is no 
contract with either A or B, even though A has negotiated in 
person. It would seem to follow that the same rule ought to 
be applicable in the even stronger case where A says that he is 
B, and the contract is entered into on that understanding. 
It is therefore submitted that Phillips v. Brooks was incorrectly 
decided.’ 


Be that as it may, none of these arguments can affect the case 
we are now considering. They affect only the making of the con- 
tract. In our case the contract has been made before any problem 

` of error or misrepresentation appears on the scene. Lord Haldane’s 
version of Phillips v. Brooks is therefore applicable. 

2. The property in the circumstances did not pass until the price 
was paid by the cheque being in order or cash substituted for it. 

- The Sale of Goods Act, 1898, s. 58 (2) provides that at an auction 
the contract is concluded on the fall of the hammer. 

By section 18, Rule 1, unless a different intention appears, 
‘where there is an unconditional contract for the sale of specific 
goods, in a deliverable state, the property in the goods passes to 
the buyer when the contract is made, and it is immaterial whether 
the time of payment or the time of delivery, or both, be postponed ’. 

It follows that in this case the property in the car passed to 
King unless the contract was conditional or unless a different inten- 
tion appeared. The learned judge found no evidence of either 
exception. He drew a distinction, however, between the passing of 
property and the right to possession, because the seller of goods 
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has certain rights to retain possession, even though the property has 
passed, until payment is made. 

‘But once he chose, for reasons good, bad or indifferent, 
as a result of statements fraudulent or honest, to part with 
possession, he no longer had a right to: possession. So his 
right to property had gone and also his right to possession.’ 

In passing, we may note that the seller’s lien can probably be 
revived where he parts with possession through the buyer’s fraud. 
(See, e.g., Wallace v. Woodgate (1824) 1 C. & P. 575, and Re Tun- 
stall & Cash, ex p. Bell (1847) De G. 577.) 

3. The document signed by King contemplated that the owner- 
ship of the vehicle had not passed to him. 

On this point, the learned judge, after reiterating that the 
property had passed to King on the fall of the hammer, said :— 

‘If subsequently the bidder executed the document acknow- 
ledging that the ownership of the vehicle would not pass to 
him, that could not have any effect on what had already taken 
place. Accordingly, the only way it seems to me in which 
this document could be used to satisfy the plaintiff’s argument 
„is to find that it had the effect of divesting the property from 
King and revesting it in the plaintiff, the seller. I do not think 
that such a view of the document is sound.’ 

It is submitted, however, that the document could well have 
been construed as an agreement to revest the property in the 
vehicles in the seller until the cheque was honoured. In effect, 
the purchaser is saying : ‘In consideration of your allowing me to 
have the possession of the vehicles, I agree to give you back the 
property in them until this cheque is met’. 


RAPHAEL Powe tu. 


IMPLIED CONDITION—-EXEMPTIVE CLAUSE 


Cases on sale of goods are so few and far between that when litiga- 
tion arises on a sale of goods contract it is noteworthy if only for 
its comparative rarity. The recent case of Champanhac, Ltd. v. 
Waller, Lid. [1948] 2 All E.R. 724, presents us with a set-piece on 
implied conditions and their attempted exclusion by means of an 
express term in the contract. 

The vendor, in pursuance of an offer to sell a quantity of sur- 
plus government balloons, showed to the purchaser a sample which 
the latter found to be strong and merchantable. Whereupon, the 
purchaser accepted the offer for the purpose, as the vendor knew, 
of re-selling the balloons at a profit. The concluded contract was 
reduced to writing to the effect that the goods sold were ‘ as sample 
taken away’ and that it was ‘ distinctly understood that these are 
government surplus goods and we sell them to you with all 
faults and imperfections’. On delivery of the balloons it was dis- 
covered that the material was perished and unmerchantable. The 
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purchaser did not, however, reject the goods, but accepted them 
(within the meaning of section 85) and sued the vendor for damages 
for breach of warranty. 

Slade J. was confronted with a primary issue of construction. 
Did the words quoted relieve the vendor of his prima facie liability 
for breach of the implied condition that the bulk would correspond 
with the sample in quality (section 15)? The line of cases from 
Baldry v. Marshall to L’Estrange v. Graucob has sharply revealed 
the court’s imperative and unbending demand for utter precision 
and efficacy in exemptive clauses of this kind before it will strip 
a purchaser of the protection that the Act affords him. This 
powerful rendering of the interpretative principle that words are to 
be construed against the person who uses them, underlay (it is 
respectiully submitted) the view that the learned judge took of the 
ambiguity inherent in the clause at issue. It might have meant 
that the purchaser agreed to take the risk of whatever faults and 
imperfections might turn out to be in the bulk delivered. On the 
other hand, it might equally have this sense, that, provided the 
bulk corresponded in type and quality with the sample, the pur- 
chaser would overlook any other faults and imperfections present 
in the bulk. 

The learned judge favoured the second interpretation, from 
which flowed the following legal consequences : there had been a 
breach of implied condition (section 15), reduced here to the level 
of an ew post facto warranty by acceptance (section 11 (1) (c)); 
damages for breach of warranty were assessable in accordance with 
the rules in Hadley v. Baxendale. Hence, £250 would be awarded 
in respect of the difference in value between the goods as delivered 
and the goods as warranted, together with an additional £150 for 
loss of the profit which had been within the reasonable contempla- 
tion of the parties at the time the contract was concluded. 


C. GRUNFELD. 


f BENHAM V. GAMBLING ’ DAMAGES 


THe facts in Hart v. Griffith-Jones [1948] 2 All E.R. 729, were 
that, on November 17, 1946, a little girl of four lost her life by 
reason of the negligent driving of the defendant. Her father, as 
administrator of the estate, was claiming two particular items of 
damages : first, Benham v. Gambling damages for ‘ loss of expecta- 
tion of happiness’, and, secondly, funeral expenses under section 
1 (2) (c) of the Law Reform (Miscellaneous Provisions) Act, 1984. 

In Benham v. Gambling, the House of Lords handed down a 
directive to the effect that damages in respect of loss of life should 
be moderated and assessed in hundreds instead of in thousands, 
as previously. It was a ‘ directive’ rather than a satisfying set of 
principles because, apart from some natural deficiency like lunacy, 
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imbecility or incurable invalidism, the factors which would normally 
be taken into consideration in estimating a person’s loss of expecta- 
tion of happiness were expressly excluded from consideration. The 
simple deflation of such damages was seemingly the substantia] 
purport of the decision. 

Before Benham’s Case, the judges had already begun, by a 
process of reasoned comparison, to construct a clear scale of 
pecuniary awards in cases of this type; it is true they differed as 
to underlying legal principles, but to determine these was perhaps 
an impossibly difficult task in any event. After the decision, it 
was to be hoped and expected that a new scale would be built up, 
calibrated this time in hundreds only; and, indeed, the broad out- 
line of such a scale had taken shape. It ranged from £0 to the 
£500 awarded by Atkinson J. in Garcia v. Harland & Wolff, Ltd. 
[1943] 2 All E.R. 477, which involved the death of a workman 
twenty-seven years old. ‘He had settled prospects, good health, 
and the valuable industrial knowledge of an expert worker. He 
had a wife whom I had the pleasure and advantage of seeing, and 
the evidence was that they were very happy together, and they 
had two small boys. I cannot help feeling’, the learned judge 
went on, ‘ that counsel for the plaintiff was right when he said that 
I have to deal with a case where really the maximum damages that 
could ever properly be given, should be given...’ (at 486). 
Between these two points came the £200 given in Benham’s Case 
itself. Other intermediate calibrations awaited the result of future 
cases. 

The most important practical question in Hart v. Griffith-Jones 
was the numerical alterations required in this scale by ‘reason of 
the downward movement of the value of the £ sterling since the 
war. Streatfeild J. took the new monetary level into account in 
giving £200 as damages under this head, but omitted to divulge 
the nature of the comparative basis for his calculation. Whilst 
every lawyer must sympathise with the profound difficulty the 
learned judge had encountered in this vital problem of economics 
that is the subject of disagreement among the economic experts 
themselves, one cannot help deploring the fact that previous assess- 
ments seem now in process of being rendered so much waste paper 
and that a scale has to commence being beaten out once again in 
the slow forge of litigation. 

Under the second head of damages, the learned judge declared 
established legal practice when he said, ‘I must be guided by what 
is reasonable’ (at 731). Embalming of the body was reasonable, 
but the erection of a monument for £225 was plainly not. On the 
other hand, the category of what is reasonable would appear to 
include the setting up of an ordinary stone or tablet on the grave. 
As matter of topical interest, it may be noted in conclusion that, 
had the accident occurred on or after July 5, 1948, the child’s father 
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would not only have recovered funeral expenses, as statutory 
damages, but would, in addition, have been entitled to receive the 
‘death grant’ of £10 under section 22 and Schedule II, Part II of 
the National Insurance Act, 1946. 

C. GRUNFELD. 


WIFE SUING HUSBAND FOR ANTE-NUPTIAL TORT 


In his article on ‘ The Legal Unity of Husband and Wife °’ (10 M.L.R. 
p. 16, at p. 27), Professor Glanville Williams states that the rule 
allowing no action in tort between spouses ‘ works extremely badly ’, 
and cites as one illustration the case of Gottliffe v. Edelston [1980] 
2 K.B. 878, ‘where the rule operated to protect the husband’s 
insurance company’. This case has now been overruled by the 
Court of Appeal in Curtis v. Wilcow [1948] 2 All E.R. 578. 

The facts in both cases were ‘ in all material respects similar °’. 
The plaintiff, while travelling with the defendant in his car, was 
injured in an accident caused by the defendant’s negligent driving. 
Subsequently she married the defendant, and the question arose 
as to whether she could sue the person who- was now her husband 
for damages for personal injuries, i.e., whether she could sue him 
for an ante-nuptial tort. It was admitted in both cases that the 
defence was being conducted in fact by the insurance company 
with whom the defendant was insured in respect of road accidents. 

In reviewing the present decision, it is convenient to recall the 
argument and judgment in Gottliffe v. Edelston. 

The plaintiff’s contentions in that case may be stated as 
follows: (1) the negligence of the defendant before the marriage 
gave the plaintiff a right of action against him; (2) this was a 
‘thing in action’, and therefore, by virtue of section 24 of the 
Married Women’s Property Act, 1882, should be regarded as a 
right of property (that section states that ‘ The word ‘‘ property ” 
in this Act includes a thing in action’); (8) when the defendant 
married the plaintiff, this ‘thing in action’ became her ‘ separate 
property’ within the meaning of section 2 of the Act; (4) by 
section 12 of the same Act the plaintiff was entitled to enforce the 
action against the defendant ‘ for the protection and security’ of 
that separate property. 

The decision in Gottliffe v. Edelston turned on the validity of 
the second contention of the plaintiff, that the ante-nuptial cause 
of action was a ‘ thing in action’ and therefore ‘ property ’ within 
the meaning of the Act. McCardie J., giving judgment, was of the 
opinion that a ‘thing in action’, when regarded in the broadest 
possible sense, included a right of action in tort. But he con- 
sidered that the phrase was not used with ‘ so extremely an extended 
meaning’ in section 24 of the 1882 Act. If it were so used in 
this broad sense, ‘ the consequences would be striking’. Although 
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no husband could sue his wife for any tort whatsoever committed ` 
by her against him, ‘ yet the wife (could) sue the husband for every 
act of tortious wrong against her before marriage, whether it be 
for negligence, libel, slander or assault’. This would be a remark- 
able result, which he felt bound to avoid if possible. So, having 
characterised the 1882 Act as ‘ambiguous and obscure’, he felt 
obliged to embark on a lengthy consideration of ‘ legal history, of 
_ theological influence, of ambiguous decision, and of obscurely 
worded legislation ’, and then to interpret the relevant sections in 
the light of the general policy of the Act. He thought it was plain 
that the framers of the Act did not wish to encourage litigation 
between spouses, which was ‘ unseemly, distressing and embittering ’. 
He decided therefore to read the phrase ‘thing in action’ in 
section 24 of the Act in a limited sense only, so as not to include á 
right of action in ‘pure tort’ in respect of the wife’s perone] 
safety and security. 

The decision in Curtis v. Wilcox turned on exactly the same 
point. The Law Reform (Married Women and Tortfeasors) Act, 
1985, has not affected the issue, except in so far as the word 
‘ separate’? with regard to a married woman’s property may now 
be disregarded. Despite the fact that McCardie J.’s view met 
with the approval of Hallett J. in Chant v. Read [1939] 2 K.B. 
846, 358, the Court of Appeal, in a judgment delivered by Wynn- 
Parry J., have now held that Gottliffe v. Edelston was wrongly 
decided. They are in agreement with McCardie J. that a right of 
action in tort constitutes a ‘thing in action’, finding support for 
this view in the judgment of Jessel M.R. in Re Park Gate Waggon 
Works Co. (1881) 17 Ch.D. 284, 289. ‘The question, therefore, 
remains whether McCardie J. was correct in his view that ‘‘ thing 
in action ’’ as used in the Married Women’s Property Act, 1882, 
has the limited meaning which he attributed to it’. They consider 
that there is no ambiguity, and that section 24 makes it ‘ clear 
beyond doubt’ that a wife’s personal property includes her things 
in action. There is, in their view, ‘no ground to be discovered 

. for holding that “‘ thing in action ” is used .. . in any limited 
sense’ in the Act. In the result, the plaintiff’s claim succeeded, 
and insurance companies are no longer protected by virtue of the 
marriage of plaintiff and defendant. 

So we have arrived at the ‘striking consequence ? which 
McCardie J. was loth to sanction, namely, that whereas a wife can 
sue her husband for torts committed against her before marriage, 
‘ whether it be for negligence, libel, slander or assault ’, she cannot 
sue for such personal wrongs committed during marriage. The 
Court of Appeal state that the common law rule would still apply 
to ‘prevent a married woman from pursuing a purely personal 
claim against her husband, e.g., for damages for libel or slander 
` or assault °, and consider that the express mention of the common 
law rule in the section creating an exception to it (section 12) serves 
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only to emphasise the rule. Of course, a married woman may still 
sue her husband ‘ for the protéction and security °’ of her property, 
but this, as Ralston v. Ralston [1980] 2 K.B. 288, shows, is of 


‘limited application. The decision in Curtis v. Wilcox rests entirely 


on the plain meaning of the relevant sections of the 1882 Act, and 


- no consideration of the policy of the Act or of the law with regard 


to married women was necessary. However, now that rights of 
action for ante-nuptial torts will no longer be extinguished per 
subsequens matrimonium, we may perhaps be permitted to wonder 
whether, as a matter of policy, all such rights of action in tort 
‘ought to survive marriage. Possibly some rights of action, for 
instance defamation, should be excluded ‘as a matter of policy ’, 
because such actions between husband and wife are ‘ unseemly, 
distressing and embittering ’. (Defamation is already excluded from 
the survival of causes of action after death.) An alternative course 
would be to reaffirm the law as stated in Gottliffe v. Edelston, but 
allow an exception where the liability is one which is the subject 
of compulsory.insurance, as in road accidents, so as to enable a 
spouse to sue in such cases. 
E. Hatt Worms. 


DEFAMATION— INTERROGATORIES AS TO SOURCES OF INFORMATION 
AND BELIEF f 


Ir the recommendations of the Committee on the Law of Defama- 
tion, with regard to the abolition of ‘ Elliott & Garrett’ and 
* Plymouth Mutual ’ Interrogatories, are put into effect, cases like 
Lawson v. Odhams Press, Ltd. [1948] 2 All E.R. 717, will no 
longer arise. Such interrogatories as to the sources of information 
and belief are used in cases where privilege or fair comment is 
pleaded, in the hope that the replies received will be relevant to the 
issue of malice. They add considerably to the cost of litigation in 
. cases of defamation, and the Porter Committee felt.quite justified in 
-recommending their total abolition. 

In this case, the plaintiffs sought to administer ‘Plymouth 
Mutual ’ Interrogatories to H., the writer of a signed article in one 
of the defendants’ newspapers, the defendants having pleaded fair 
comment. H. was at all material times in the exclusive service of 
the newspaper.. Jones J., on an appeal from the Master, disallowed 
“one-of the interrogatories, and the plaintiffs challenges his decision 
in the Court of Appeal. 

There was already a rule of practice which precluded the adminis- 
tration of such interrogatories to the proprietor or publisher of a 
newspaper, and the question was whether this extended to protect 


, a newspaper’s servant. In one case, South Suburban Co-operative 


Society, Ltd. v. Orum [1937] 8 All E.R. 188, the administration of 
such interrogatories was allowed to a member of the public who 
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wrote a letter published in the correspondence columns of a news- 
paper, and the plaintiffs contended that the present case was on all 
fours with this. 

The decision of the Court of Appeal was that it was open to the 
judge, ‘ recognising the existence of this practice in the cases of the 
proprietors and publishers of newspapers’, to hold as a matter of 
discretion that the administration of an interrogatory to a person in 
the position of H. should be disallowed. Furthermore, as the judge 
had given no reasons for his decision but had apparently quite 
properly treated the matter as one of discretion, his action would 
not be disturbed in the absence of evidence that he did not in fact 
exercise his discretion judicially, or that he erroneously considered 
himself bound by some rule of law. The appeal was therefore dis- 
missed without expressly deciding whether the rule of practice was 
to be extended to cover persons in the position of H. 


E. Hatt WILLIAMS. 


MISFEASANCE AND NON-FEASANCE 


In Cowley v. Newmarket Local Board [1892] A.C. 845, the House 
of Lords re-affirmed the ancient rule that a highway authority is 
liable for injuries caused by a breach of its statutory duty to keep 
the highway in a fit state of repair if the breach of duty is one of 
misfeasance but not if it is one of non-feasance. Since then, it has 
been impossible to question the legal validity of the doctrine of 
non-feasance; and although in recent years the courts have shown 
their dislike of the doctrine by refusing to apply it where an 
authority has omitted to remove defective traffic studs and disused 
tramlines from the highway, two cases decided in the last few 
months have shown that it is still vigorous enough to inflict flagrant 
injustice. In Chappell v. Dagenham Corporation (1948) 46 L.G.R. 
888, the plaintiff was injured by falling over a metal ‘ street box’ 
installed in a pavement by an electricity company. The pavement 
around the box had worn down and the accident was caused by the 
consequent protrusion of the box. Jones J. held that the case was 
on all fours with Thompson v. Brighton (Mayor of) [1894] 1 Q.B. 
332, so that the doctrine of non-feasance applied. In Wilson v. 
Kingston-upon-Thames Corporation [1948] 2 All E.R. 780, a cyclist 
was thrown through riding across a shallow hole in the road. sur- 
face. Temporary repairs had been executed at the spot some time 
previously, but the surface had worn down again. Counsel for the 
plaintiff, quoting a dictum of Lord Parker to the effect that statu- 
tory powers had to be exercised with reasonable care, submitted 
that this was a case of misfeasance since the defendants had been 
at fault in failing to ensure that the repairs would be lasting and 
effective. Morris J. rejected this submission; had he accepted it a 
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blow would have been struck at the roots of the doctrine of non- 
feasance. 

No doubt many other unfortunate road-users injured by similar 
causes have refrained from taking legal proceedings. The present 
state of the law has been frequently criticised from the bench, and 
in 1989 the Alness Committee on the Prevention of Road Accidents 
described it as ‘a curious anomaly’. In the present writer’s 
experience, the comments of laymen when first acquainted with 
the situation have been less decorous. It is suggested that when 
parliamentary time is available for reforms of substantive law, it 
might profitably be employed in abolishing this indefensible 
immunity. 

S. A. DE SMITH. 


REPEAL OF STATUTORY DEFINITIONS—-POWERS OF PUBLIC 
CORPORATIONS 


Two recent cases are concerned with interesting and, it appears, 
novel points of statutory interpretation. 

In Chapman v. Kirke [1948] 2 All E.R. 556, a Divisional Court 
of the King’s Bench Division had to deal with the difficult problem 
which arises when a technical term used in an unrepealed section 
of a statute has been defined in a repealed section and nothing has 
been put in the place of the repealed definition. An electric tram- 
way car was held to be a ‘ stage carriage’ within the meaning of 
section 48 of the Stage Carriages Act, 1882, and its driver was held 
to have been properly convicted under that section for injuring the 
property of the owner of a ‘ stage carriage’ on the ground that, by 
his negligence, he had caused a collision between his employer’s 
tramcar and a lorry. The term ‘stage carriage’ had been defined 
in section 5 of the Act of 1882, but the definition section had been 
repealed by the Customs and Inland Revenue Act, 1869. Counsel 
for the defendant argued that ‘ the definition being repealed, a man 
cannot be prosecuted as the driver of the stage carriage because 
there is no means of showing what a stage carriage is’. But, as 
the Lord Chief Justice pointed out, the term ‘ stage carriage’ is 
‘an ordinary expression of the English language ’ capable of being 
defined without the assistance of a statute. Hence, the repeal of 
the statutory definition had the effect of enabling the court to give 
the term its customary meaning. The ratio decidendi of the case 
is clearly applicable only to such terms as have an intelligible 
significance apart from their use in a statute. 

What happens if a technica] term has no such customary signifi- 
cance and the definition which alone makes it intelligible has ceased 
to be law? Denning J. (as he then was) may have had such a 
situation in mind when he said that he did not ‘ wish it to be 
supposed that when a section of an Act is repealed it cannot 
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thereafter be considered when other provisions of the Act fall to be 
interpreted’. That this question is far from academic, is shown 
by a problem concerning a number of statutory provisions with 
which Vaisey J. was confronted in Smith v. London Transport 
Evrecutive [1948] 2 All E.R. 806, the first reported case, it seems, 
on the powers of the public corporations entrusted with the opera- 
tion of the nationalised transport system. Before the coming into 
force of the Transport Act, 1947, the London Passenger Transport 
Board (L.P.T.B.) was the only carrier of passengers by road 
entitled to provide a road passenger service without previously 
having obtained a road service licence in accordance with the 
Road Traffic Act, 1980. This privilege was, however, confined to 
that part of the London Passenger Transport Area which was 
known as the ‘ special area’, the same ‘ special area’ within which 
the L.P.T.B. enjoyed and the Transport Commission now enjoys, 
a statutory passenger transport monopoly. This monopoly was 
conferred upon the L.P.T.B., and is now conferred upon its 
successor, the Transport Commission, by the unrepealed section 16 
of the London Passenger Transport Act, 1938. The exemption 
from the need for obtaining road service licences was contained in 
section 15 of the same Act. Since, by virtue of section 65 of the 
Transport Act, 1947, the Transport Commission and its agents, the 
Executives are entirely exempted from the necessity for road 
service licences, the exemption for the ‘ special area’ in London 
had become redundant and section 15 of the Act of 1933 was 
accordingly repealed by the Act of 1947 (section 128 and 
Schedule XV. Part II). That repealed section, however, contained 
the definition of the ‘special area’ which is still a matter of 
practical importance because of the unrepealed section 16. It is 
submitted, and the submission derives support from the dictum 
of Denning J., quoted above, that, for the purpose of interpreting 
section 16, i.¢c., the extent of the statutory monopoly, section 15 
must be treated as if it was still law. The term ‘special area’ is 
meaningless apart from the repealed definition. 

This question was not directly before Vaisey J., and the learned 
judge’s attention was not drawn to the fact that section 15 of the 
Act of 1983 is no longer law. The case of Smith v. London Trans- 
port Ewecutive arose in connection with the present situation in 
the outer suburban fringe of the Metropolis which, while being part of 
the London Passenger Transport Area, lies outside the ‘ special area ’. 
In these peripheral parts of the Metropolitan transport system the 
L.P.T.B. had the power to run buses and coaches, but it had no 
monopoly, and, like any other carrier, it required road service 
licences. Under the Transport Act, 1947, the powers of the Board 
passed to the Transport Commission, but the powers of the Com- 
mission are, of course, very much wider than those of the defunct 
L.P.T.B. The Commission is quite generally enabled to ‘carry... 
passengers by ... road... within Great Britain ’ (section 2 (1) (a) 


Jax. 1949 NOTES OF CASES 99 


of the 1947 Act), and, as mentioned above, neither the Com- 
mission nor the Executives require road service licences anywhere 
(section 65), although they must obtain the approval of the 
Licensing Authority for any route they intend to provide. Hence 
the London Transport Executive which acts as agent for the Com- 
mission with regard to the activities of the late L.P.T.B. may now 
run bus and coach services in the whole of the London Passenger 
Transport Area, inside as well as outside the ‘special area’, 
without having obtained a road service licence. 

In drawing this inevitable conclusion from the provisions of the 
Act of 1947, Vaisey J. pointed to an apparent anomaly which it 
involves. The general nationalisation scheme is based upon the 
idea that private interests affected by the transfer of undertakings 
to public enterprise should be compensated in a variety of ways. 
One of the privileges of existing entrepreneurs in the field of road 
passenger transport is the right to oppose the granting of road 
service licences to newcomers. Of this privilege the operator of a road 
service in the outlying parts of the London Passenger Transport Area 
has been deprived by the 1947 Act without compensation, deprived, 
that is, in those cases in which the ‘ newcomer’ is the Commission 
or the London Transport Executive. It is, however, only fair to 
add that what has been taken away from an operator of this kind 
(such as the plaintiff in the instant case) is not his undertaking 
` itself or his right to compete, but a quasi-monopolistic privilege 
which was itself entirely the creation of a statute, viz., the Road 
Traffic Act, 1930. In relation to the public corporations the Act 
of 1947 reduced his position to that of an ordinary competitor 
without statutory protection. Parliament has, as it were, taken 
away without compensation a privilege which, seventeen years 
before, it had conferred without exacting a consideration in return. 
Even the most ardent defender of private enterprise would perhaps 
find some difficulty in arguing that compensation should be paid 
for the restoration of conditions of competition. 

A further point of general interest in connection with statutory 
interpretation was the use made by Vaisey J. of section 8 of the 
1947 Act which defines the duties of the Commission in very 
general terms. It is interesting to note that the general pro- 
gramme of economic policy enunciated there has been used as an 
aid towards defining the legal powers of the public corporation. Is 
this a step forward in the direction of interpreting statutes in the 
light of their economic and political objectives ? 

The learned judge had little difficulty in interpreting the pro- 
visions of the 1947 Act itself, but the Scheme of Delegation by 
which, in virtue of section 5, the Commission had delegated powers 
to the London Transport Executive, was in the judge’s opinion 
‘ obscure and confusing’. It required a certain effort on the part 
of the court to arrive at the conclusion that the Scheme had 
achieved what it was intended to achieve, viz., a delegation to the 
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Executive not only of the activities formerly carried on by the 
L.P.T.B., but also of connected activities within the powers of the 
Commission by virtue of the general provisions of the Act. It is 
submitted that the strictures levelled by the learned judge against 
the draftsmanship of the Scheme were amply justified. 


O. Kann-FREUND. 


AN INSURANCE POLICY AS A ‘ SETTLEMENT” 


Tue words ‘ settlement’ and ‘ settled’ are used in three different 
statutes with three distinct meanings. The first meaning, the 
‘chancery ’ meaning, is found in the Settled Land Act, 1925; the 
second, the ‘ bankruptcy ’ meaning, appears in section 42 (4) of the 
Bankruptcy Act, 1914, while the third, the ‘ divorce’ meaning, 
appears in section 192 of the Supreme Court of Judicature (Con- 
solidation) Act, 1925. Unlike the other two, this divorce mean- 
ing, which concerns us here, has never been adequately defined in 
the score or so of cases where opportunity to do so has arisen. 
First let us outline the problem: a husband, having divorced his 
wife (or vice versa), desires to get back property which he has 
given her or settled on her or in some way made available for her. 
The Supreme Court of Judicature (Consolidation) Act, 1925, s. 192, 
enacts : ‘ The court may, after pronouncing a decree for divorce or 
for nullity of marriage enquire into the existence of ante-nuptial 
or post-nuptial settlements made on the parties whose marriage 
is the subject of the decree, and may make such orders with refer- 
ence to the application of the whole or any part of the property 
settled either for the benefit of the children of the marriage or of 
the parties to the marriage, as the court thinks fit, and the court 
may exercise the powers conferred by this subsection notwithstand- 
ing that there are no children of the marriage ’. 

Clearly this section gives no power to revoke out-and-out gifts 
made by the husband to the wife; on the other hand, if there is a 
settlement in the chancery meaning of that word, the section clearly 
applies. But a line of cases, while following no one consistent 
principle, have held that almost any provision made by a husband 
for his wife, which falls short of an absolute gift, is a ‘ settlement ” 
and may therefore be varied by the court in the event of divorce. 
Two recent additions to this line, Gunner v. Gunner [1948] 2 AN 
E.R. 771, and Bown v. Bown [1948] 2 All E.R. 778, have pro- 
voked the present note. 

Before dealing with those two cases, it is interesting to see 
what sort of provision for the wife has in the past been considered 
a ‘settlement’. In Melvill v. Melvill [1980] P. 159, Lord Han- 
worth M.R. said in the Court of Appeal that the word ‘ settlement ” 
was to receive the widest possible interpretation; but his words 
were too wide for the circumstances before him, since in that case 
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a wife did in fact settle property for persons in succession. His 
Lordship made similar remarks four years earlier in Bosworthick v. 
Bosworthick [1927] P. 64, 71, in which case a wife had by a bond 
agreed to pay her husband £800 p.a. for his life. This was held 
to be a settlement and the court followed their own decision in 
Dormer v. Ward [1901] P. 20, Scrutton L.J. saying that a cove- 
nant to pay a yearly sum constituted settled property, and reject- 
ing the argument that the covenant merely created a debt. Those 
two decisions are authoritative, but were distinguished by Langton 
J. in Brown v. Brown [1936] 2 All E.R. 1616, when he held that a 
life annuity bought from an insurance company by a wife for her 
husband was a gift containing no characteristic whereby it could 
be described as a settlement. Those three cases illustrate how far 
the courts will go in cases of annuities for life. Numerous dicta 
elsewhere assert the wide meaning attached to the section, but no 
decisions of this type go further than Bosworthick. In a rather 
different type of case a house bought by the husband but conveyed 
to him and his wife jointly was held to be ‘settled’. That was 
Smith v. Smith [1945] 1 All E.R. 584, in which Denning J. held 
that such joint ownership constituted a settlement, partly, it seems, 
because the land was held on trust for sale, partly by deduction 
from the following principle-: ‘ Where a husband makes a continu- 
ing provision for the future needs of his wife in her character as a 
wife, which is still continuing when the marriage is dissolved, the 
provision is a settlement’. The learned judge distinguished 
Brown v. Brown, supra, and also Hubbard v. Hubbard [1901] P. 
157, in which the Court of Appeal decided that an assignment by 
a husband of leaseholds to trustees on trust to assign at once to 
his wife was not a settlement, but a gift. Presumably the distinc- 
tion between assignment of a leasehold house and conveyance of 
a joint share in a freehold is that in the latter the tenants incur 
lasting obligations to each other as trustees for sale. A third type 
of ‘settlement’, involving an insurance policy, is illustrated by 
Gulbenkian v. Gulbenkian [1927] P. 287, in which a policy pay- 
able on a fixed date to the husband if living, otherwise to his wife, - 
was held to be a settlement, since the wife was only contingently 
entitled. ; 
Such being the state of the authorities, we can consider the 
present cases.. These were the facts in the first case: Gunner v. 
Gunner : the husband took out an insurance policy whereby the 
sum of £5,000 was payable on his death. The policy was expressed 
to be effected ‘under the provisions of the Married Women’s 
Property Act, 1882, for the benefit and separate use’ of the wife 
absolutely. Now by section 11 of that Act such an expression 
serves to create a trust in favour of the object named, the trustee 
being either the husband or a person appointed by him. The 
question arising in this case, which is of enormous importance for 
insurance companies, is whether such a policy, common as it is, is 
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‘property settled for the benefit of the parties to the marriage’. 
If it is, the court has jurisdiction to vary it; if it is not, the guilty 
wife remains entitled after divorce to the money payable on the 
husband’s death. Wallington J. held that this policy was a settle- 
ment, and therefore variable. First, had the wife’s interest been 
contingent only, it would not have strained the word ‘ settlement ” 
to apply it to the policy, but, as the learned judge pointed out, he 
was bound by Cousins v. Sun Life Assurance Soc. [1933] Ch. 126. 
(C.A.), to hold that her interest was vested. Next, although the 
wife had a vested interest, the learned judge nevertheless held it 
to be a settlement, preferring, however, to rest his decision on the 
facts of the case and not venturing to state a general principle. 
With great respect we submit that the present decision is a justifi- 
able extension of authority. The correct principle would seem to 
be that a settlement exists where a husband is obligated towards. 
the wife to continue to benefit her financially, for in the policy in 
this case the husband is created a trustee not merely of the insur- 
ance money when it falls due, but of the policy from the moment 
it is effected (see Married Women’s Property Act, 1882, s. 11). If he 
fails to pay a premium, he commits a breach of the trust. We can 
distinguish Hubbard and Brown, since in both cases the settlor: 
never incurred enduring obligations, but in one transaction passed 
the obligation to a third party and cleared himself. In both cases 
there was an out-and-out gift. But where, as in Smith v. Smith, 
spouses hold a house as trustees for themselves, there is a lasting 
obligation binding the husband as trustee, just as in Dormer v. 
Ward a covenant to pay an annuity created a lasting obligation to 
pay it. 

Bown v. Bown [1948] 2 All E.R. 778, the second of the two 
decisions, arose from an insurance policy bought with a single lump 
sum. The case seems to confirm the implication in Gunner, that 
a settlement exists wherever money is payable to the wife on & 
contingency. Indeed, the point was already decided in Gulbenkian 
v. Gulbenkian [1927] P. 287, and in Stedall v. Stedall (1902) 18 
T.L.R. 254, neither of which were mentioned by the learned judge 
in the present case. 

To sum up, we suggest that a settlement in the divorce mean- 
ing exists— 

1. Where property is settled in the strict chancery meaning, 

and 

2. Where property is made payable to the spouse subject to 

some contingency, and 

3. Where the donor obligates himself, as trustee, covenantor or 

otherwise, to provide for the spouse over a lasting period. 

Most insurance policies will be covered by the last head, but no 
general statement can be made as each policy must be construed 
when it comes. 

D. C. POTTER. 
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RESTITUTION IN EQUITY 


In Re Diplock [1948] 1 Ch. 465, executors paid over £200,000 to 
charitable institutions of their choice in accordance with a residuary 
bequest which was held void for uncertainty. The next-of-kin 
brought the present actions against a number of these institutions, 
some of which had paid the money into general accounts (either 
in credit, overdrawn and unsecured, or overdrawn and secured 
partly or wholly) while others had paid it into special accounts, 
in a few cases earmarking it for particular purposes; in some 
instances the money had been expended in altering or enlarging 
existing buildings. The claims of the plaintiffs fell into two main 
categories : (1) claims ‘in personam °’, based on the alleged right of 
an unpaid or underpaid beneficiary to recover money overpaid 
to another beneficiary or (as here) to a stranger to the estate; 
(2) claims ‘in rem’, based on the right of tracing assets, where 
they or their proceeds could be identified in the hands of those who 
had wrongly received them. Wynn-Parry J. rejected all the claims 
‘in personam °’ and most of the claims ‘in rem’. The Court of 
Appeal allowed the claims ‘in personam’ acknowledging the 
existence of an equity available to an unpaid or underpaid creditor, 
legatee or next-of-kin against a recipient who was entitled to 
nothing or who had been overpaid. The Court of Appeal also 
allowed the claims ‘in rem’, with some reservations. 


1. The claims ‘in personam’. 

Wynn-Parry J. held that an unpaid beneficiary could only sue 
a wrongly paid recipient in equity in the same circumstances as 
those which would enable him in the name of the personal repre- 
sentative to sue at law, viz., when the wrong payment had been 
made under a mistake of fact. The Court of Appeal agreed that the 
mistake here was one of law, and that the common law claim for 
money had and received would have failed. In the words of the 
judgment : ‘It may, we think, be taken as clearly established that 
the common law claim is founded upon an implied promise to pay 
and that . . . no such promise will be implied where the payment 
was made under a mistake of the general law’. But, according to 
the Court of Appeal, the present claim was different, and rested on 
an equity traceable from 1669 (Wynn-Parry J. had not, as the 
court observed, had the advantage of an examination of cases prior 
to 1800). This. equity is available equally to an unpaid or under- 
paid creditor, legatee or next-of-kin and is not defeated merely by 
absence of administration by the court or because the original 
mistake was one’ of law, not fact, or because the recipient had no 
title at all and was a stranger to the estate. Nevertheless, the 
right of the unpaid beneficiary is in the first case against the 
executor or administrator and, against the recipient, is limited to 
- what cannot be obtained from that source. The Court of Appeal 
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added : ‘ As regards the conscience of the defendant upon which in 
this or in other jurisdictions equity is said to act, it is prima facie 
at least a sufficient circumstance that the defendant, as events have 
proved, has received some share of the estate to which he was not 
entitled. “A party”, said Sir John Leach in David v. Frowd 
(1888), ‘‘ claiming under such circumstances has no great reason to 
complain that he is called upon to replace what he has received 
against his right” ’. 

Two additional points may be noted on this part of the case. 
First, the Court of Appeal agreed with Wynn-Parry J. that the 
mistaken interpretation of the will was a mistake of general law; 
this is contrary to Earl Beauchamp v. Winn (1878 L.R. 6 H.L. 228, 
234, Allcard v. Walker [1896] 2 Ch. 369, Daniell v. Sinclair (1881) 
6 App.Cas. 181, and Hickman v. Berens [1895] 2 Ch. 638 (see 
Professor Winfield’s article in 64 L.Q.R. p. 50). Secondly, the 
Court of Appeal delivered another blow for the ‘implied term’ 
school in the controversy concerning the basis of quasi-contract. 


2. The claims ‘in rem’. 

Wynn-Parry J. decided that the equitable right to trace dis- 
appeared when the money was paid into the recipient’s banking 
account, because he held that Re Hallett’s Estate (1880) 13 Ch.D. 
696 and Sinclair v. Brougham [1914] A.C. 898 were limited to cases 
where the mixing took place in breach of trust actual or constructive, 
or of some fiduciary relationship. This view, according to the Court 
of Appeal, was contrary to Lord Parker’s judgment in the latter 
case for he had asserted that, where a volunteer mixes, the person 
entitled in equity to part of the fund may charge it pari passu with 
the volunteer. Wynn-Parry J.’s error was in thinking that ‘ what, 
in Hallett’s Case was only the method (there appropriate) of bring- 
ing a much wider-based principle of equity into operation—viz., the 
method by which a fiduciary agent, who has himself wrongfully 
mixed the funds, is prohibited from asserting a breach of his duty— 
is an element which must necessarily be present before equity can 
afford protection to the equitable rights which it has brought into 
existence’. In Sinclair v. Brougham, said the court, there was no 
fiduciary relationship between the society and the depositors, since 
the only parties to that relationship were the directors and the 
depositors. Therefore, the principle behind the depositors’ claim 
must be wider and must affect the conscience of volunteers provided 
that, as a result of what has gone before, some equitable pro- 
prietary interest has been created and attaches to the property. 
The volunteer who mixes or receives a mixed fund may claim in 
respect of his own money and shares pari passu with the true owner. 
` This is one application of an equitable principle common to all cases 
of mixed funds, operating in different ways according to the 
circumstances. 
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The above notes on this ‘remarkable’ case, as the Court of 
Appeal calls it, are not intended to add up to a summary. Re 
-Diplock will, we think, defeat case-book editors. The great length 
of the judgment, its historical span and its importance to so many 
aspects of equity and common law render anything in the nature of 
general comment in a few words valueless. 

J. A. G. GRIFFITH. 


FRAUD IN FOREIGN JUDGMENTS 


WHETHER the nature of fraud for the purpose of setting aside a 
foreign judgment registered under the Foreign Judgments (Recip- 
rocal Enforcement) Act, 1988, is the same as that which a defendant 
had to show for similar purposes before the Act was passed, has 
long presented one of the minor problems of the Conflict of Laws. 
The decision of the Court of Appeal in Syal v., Heyward and 
Another [1948] 2 All E.R. 576 is the first to make any serious con- 
tribution to the solution of this problem; but it is a decision which 
leaves certain doubts for future resolution. 

The original foreign judgment in this action was obtained in 
India in respect of a sum of Rs.20,000, which the plaintiff claimed 
he had lent to the defendants, two army officers. The judgment 
was registered in England under the Act of 1988, whereupon the 
defendants applied for an order setting aside the registration under 
section 4 (1) (a) (iv) of the Act, which runs as follows :— 

€ 4—(1) On an application in that behalf duly made by any 
party against whom a registered judgment may be enforced, 
the registration of the judgment— 
(a) shall be set. aside if the registering court is satisfied— 
(iv) that the judgment was obtained by fraud.’ 

The ground: of fraud alleged was the defendants’ contention that 
the loan was for Rs.10,800 only, an amount for which they freely 
admitted liability, the balance consisting of commission and interest 
payable in advance : and that the plaintiff’s allegation before the 
Indian Court that the defendants had borrowed the full amount 
concealed from the court the possibility of their having a defence 
under the Indian Usurious Loans Act. The application on this 
evidence having been rejected by the master on the ground that the 
facts were known to and could have been raised by the defendants 
in the Indian proceedings, the defendants appealed to the judge 
(Jones J.) who directed an issue to be tried on condition of the 
defendants paying into court the full amount of the judgment debt, 
and security for costs. The defendants appealed from this order 
on the ground that the court had no jurisdiction to impose condi- 
tions of this kind if it decided to direct an issue. 

Two questions were raised for the Court of Appeal; the first point 
dealing with payment into court of the debt and the sum for 
security for costs, was decided in favour of the defendants on the 
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ground that ‘in proceedings under the Act of 1933, the court is 
not bound to direct an issue. It should not do so in the case of an 
application based on an allegation cf fraud, unless it is satisfied 
that a prima facie case of fraud on the court is established ; but if 
it is so satisfied, one can see no justification for such an order as 
Jones J. has made in this case’ (per Cohen L.J. delivering judg- 
ment of the court, at page 580). 

The second point, whether a prima facie case existed on which 
an issue could be directed, turned upon the question whether 
‘ where ‘a judgment is sought to be set aside on the ground of fraud, 
the fraud must have been discovered by the applicants since the 
date of the judgment’ (at page 579). In deciding this question, 
the court was faced with two conflicting principles :— 

1. The Court of Appeal in Birch v. Birch [1902] P. 180, follow- 

ing dicta of the House of Lords in Coaks v. Boswell (1886) 
1] App.Cas. 232, had accepted the view that in proceedings to 
set aside an English judgment, the defendants cannot ask 
for a re-trial of the issue of fraud on facts known to them 
at the date of the earlier judgment. The point does not 
appear to have been taken, however, that the fraud alleged 
in Birch v. Birch was fraud on the court itself, and took the 
form of obtaining probate of a will later alleged to have been 
forged. The court, referring to the two cases, remarked (at 
page 579): ‘These cases, no doubt, establish that in pro- 
ceedings to set aside an English judgment the defendants 
cannot ask for a re-trial of the issue of fraud as between 
them and the plaintiff on facts known to them at the date 
of the earlier judgment, but in cases under section 4, the 
question is not one of fraud on the plaintiff, but of fraud on 
the court, and it seems to us to be clearly established by 
authority binding on us that, if the defendant shows a prima 
facie case that the court was deceived, he is entitled to have 
that issue tried, even though, in trying it, the court may 
have to go into defences which could have been 1aised at 
the first trial’. 

Furthermore, the Court of Appeal and defendants’ 
counsel in the present case accepted the proposition of 
plaintiff’s counsel that precisely the sarne tests applied 
whether the judgment sought to be set aside was a foreign 
judgment or an English judgment; a proposition for which 
authority was found in a dictum of Lindley L.J. in Vadala 
v. Lawes (1890) 25 Q.B.D. 310, at p. 316. From these 
decisions it would appear that the defendants were not 
entitled to a new trial. 

2. The court accepted the plaintiff’s contentions that the fraud 
contemplated by section 4 of the Foreign Judgments (Re- 
ciprocal Enforcement) Act, 1938, was fraud on the court 
and that an application under that section should be treated 
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in the same way as an action to set aside a judgment would 
have been treated before the Act of 1938 came into force. 
On the authority of Abouloff v. Oppenheimer (1882) 10 
Q.B.D. 295, as explained in Vadala v. Lawes (supra), the 
English court on an allegation of fraud on the foreign court, 
sufficiently substantiated by facts, may clearly re-open the 
whole case, and re-try the issue on its merits, whether or not 
the facts constituting the alleged fraud were known to the 
defendant at the time of the original hearing. 

The court considered that the second principle prevailed; ‘In 
the present case °’, said Cohen L.J., ‘it is plain that the defendants 
are alleging a fraud on the court, and it is, therefore, immaterial 
that to establish their allegation they will have to adduce evidence 
which was available to them before the date of the Indian judg- 
ment’ (at p. 580). 

The court thus appeared to distinguish between fraud on the 
party and fraud on the court,’ on the principle that in the former 
case only new facts coming to light after the judgment would 
justify ordering a new trial: while in the latter it was immaterial 
whether or not the grounds of the alleged fraud were known at the 
earlier date. In so far as Birch v. Birch was used to support this 
distinction, it does not seem to be relevant. In so far as a distinc- 
tion can be drawn between Birch v. Birch on the one hand, and on 
the other Abouloff v. Oppenheimer (1882) 10 Q.B.D. 295, and 
Vadala v. Lawes (1890) 25 Q.B.D. 310, it would seem rather to lie 
in the irrational principle that to disturb an English judgment 
allegations of fraud must be based on facts subsequently dis- 
covered; whereas to re-open a foreign judgment on this ground no 
such limitation of time is imposed. Such a distinction suffers from 
the defects both of its inherent absurdity and of being completely 
inconsistent with the proposition which the court accepted, that 
the same principles apply in respect of both English and foreign 
judgments. It is, moreover, somewhat uncertain whether English 
courts have made a clear legal distinction between fraud on a party 
and fraud on a court. Dicey’s different basis of distinction has 
already been noted. In any case, from the point of view of the 
vulnerability of a judgment, the distinction between fraud on the 
party and fraud on the court must be one of degree rather than of 
kind, in the sense that while fraud of the parties jointly, e.g., 
collusive divorce proceedings, is directly fraud on the court and not 
fraud on either party, the fraud of one party on the other is 
indirectly a fraud on the court itself in-leading the court to a wrong 
decision. But the case of Ochsenbein v. Papelicr (1878) L.R. 8 
Ch. 695 gives some support to the distinction made in Syal v. 


1 Cf. Dicey's distinction (Rule 105) between fraud on the part of the successful 
party and fraud on the part of the court giving judgment: Conflict of Laws, 
5th ed., p. 448. 
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Heyward, and would seem to provide some justification for comment 
on the latter decision. 

It may be doubted whether the restrictive interpretation of 
‘fraud’ in section 4 (1) (a) (iv) of the Act to ‘fraud on the 
foreign court’ is really justifiable. Nothing in the Act itself 
limits the generality of the term in this way. The fact that the 
Act is dealing only with foreign judgments is irrelevant to the 
point of whether fraud is on the foreign court or on either that 
court or a party subject to its judgment. In the interpretation 
section (s. 11) of the Act, Parliament has defined almost every 
important expression employed except ‘ fraud’; and this omission, 
leaving unrestricted the meaning of fraud in general law, can hardly 
be considered accidental. Section 4 of the Act, moreover, does 
not necessarily. involve a re-trial on the merits, nor the relevance of 
the time at which evidence of the fraud is first discovered; but 
merely provides for the setting aside of the registered judgment. 
Finally, the acceptance by the court of the proposition that the pre- 
1983 law applies equally to setting aside a judgment under the Act, 
implies that the restriction of fraud on the foreign court (or on an 
English court, since it was accepted that the same principles applied 
in both cases), was the only type which would justify the setting 
aside of a judgment before 1983. Yet the court had apparently 
understood Coaks v. Boswell and Birch v. Birch as deciding that 
fraud purely inter partes might suffice to set aside a judgment, pro- 
vided that the facts constituting the fraud only became known to 
the party aggrieved after the date of the judgment. 

In short, the- first two submissions of counsel for the plaintiff 
that :— 

(1) The fraud contemplated by section 4 of the Act is fraud on 

the court, and 

(2) An application under section 4 of the Act should be treated 

in the same way as an action to set aside a judgment before 

the Act came into force; 
submissions uncontested by the defendants and apparently accepted 
without argument by the court, appear for reasons stated above to 
be mutually inconsistent. But whatever the reasoning, the result 
of this decision is that ‘ fraud’ for the purposes of section 4 of the 
Act of 1938, means always and only fraud on the court; and that 
in proving such fraud defences may be raised which were available 
to the defendants at the date of the original trial. ` 


R. H. GRAVESON. 


*‘ PURPORTED EXERCISE OF BELLIGERENT RIGHTS ° 


Tue decision of the President in The Bellaman and The Agostino 
Bertani ([1948] 2 All E.R. 679), effects no development in the law 
of prize. It merits attention, however, as the first case to come 
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before the English Prize Court requiring the interpretation of the 
Treaty of Peace with Italy, 1947, which, by virtue of the Treaties 
of Peace (Italy, Rumania, Bulgaria, Hungary and Finland) Act, 
1947, and the Treaty of Peace (Italy) Order, 1948, has the force 
of law, and is binding upon the Prize Court (The Bathori [1984] 
A.C. 91, 97). 

The Bellaman and The Agostino Bertani were Italian vessels sunk 
in Tripoli harbour by Allied action before that port fell into Allied 
hands. By the Armistice with Italy, 1948, the right to capture. 
Italian merchant vessels was precluded, but this was not to inter- 
fere with the right to take the incidental steps necessary to give 
effect in the Prize Court to captures made before that date. In 
1944 a Standing Order was issued by the Admiralty concerning the 
salvage of ex-Italian vessels. Nothing was done about either of 
these vessels until February, 1947, one week before the signature 
of the Italian Peace Treaty, when the White Ensign was hoisted 
on each of them. By Article 76 of the Peace Treaty, all ‘ claims 
‘arising out of the exercise or purported exercise of belligerent 
Tights’ are barred. The Prize Court had to determine whether 
this Article applied in the present case. ` 

After signature, but before ratification, of the Treaty writs in 
prize were issued, so that when Article 76 became law both 
vessels had been placed under the jurisdiction of the Prize Court. 
Merriman P. held, in the light of precedents from 1801 to 1984, 
and particularly The Bathori, that the Standing Order of 1944 
showed that the salvage of vessels in the position of The Bellaman 
and The Agostino Bertani was contemplated, and that as the White 
Ensign was hoisted and the prize writs issued before the Treaty 
came into force, it was ‘impossible, whether the vessels were 
actually condemnable in prize or not, to hold otherwise than that 
these are claims arising, at the least, out of the ‘* purported exercise 
of belligerent rights ” °’ (p. 688). For this reason he considered the 
claimants’ right to sue as barred. 

To hold thus did not mean that the vessels were liable to con- 
demnation as prize, for this depended on seizure before the date of 
the Armistice. There was a prima facie presumption that the 
capture of the port involved the seizure of the vessels. How- 
ever, by the Naval Prize Act, 1864, s. 16, it is provided that every 
vessel taken in prize shall ‘forthwith’ be delivered to a marshal 
of the Prize Court, or, failing him, to the principal officer of 
customs at the port to which the vessel is brought. Although it 
was perfectly easy for this to have been done with these ships, no 
such steps were taken. In fact nothing was done for four years, 
which might suggest that seizure was not effected until 1947. 

The President was of opinion that those on the spot might have 
considered, in the light of the 1944 Order, that no steps were 
necessary until salvage operations were about to begin. Further, 
the ships were aground and could not escape, save by the recapture 
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of the port by the Germans. He decided, therefore, that despite 
the failure to carry out the strict letter of the 1864 Act, there had 
been a lawful seizure and the ships were ‘ condemnable as good and 
lawful prize’ (p. 684). 

This case makes it quite clear that the President, in interpreting 
the Peace Treaty and other documents in the case, was primarily 
concerned with giving effect to their intention, and in order to 
do so was quite prepared to ignore minor failings of a formal 


character. 
L. C. GREEN. 


INCOME TAX LIABILITY OF MARRIED WOMEN 


ALTHOUGH in Nugent-Head v. Jacob, the courts were concerned 
with the interpretation of the words ‘a married woman living .. . 
separate from her husband’, in Proviso (2) to Rule 16 of the 
General Rules applicable to all Schedules to the Income Tax Act, 
1918, yet Macnaghten J. (62 T.L.R. 66) and the Court of Appeal 
(62 T.L.R. 620) and the House of Lords ([1948] A.C. 821) were 
all concerned to comment also upon the meaning of the words ‘a 
married woman living with her husband’, in Proviso (1). In that 
ease, both the Revenue authority and the taxpayer found it to their 
advantage to contend thatthe wife was ‘ living with’ her husband, 
but, in his note in the Modern Law Review, Vol. 10, p. 198, Mr. 
Colinvaux concludes that this was a ‘false hypothesis’, because 
‘Proviso (1) is limited to mere physicai living together, and does 
not apply, for instance, to the situation where a husband is away 
from his wife for some years on active service’ (or, as would be 
the typical example when the Rule was first drafted, where a 
husband left home for the plantations). It was the opinion of 
Macnaghten J., too, that ‘ if the second proviso only refers to cases 
where the spouses happen for the time being to be living in different 
places, it seems to follow that the words “ living with her husband ”’ 
in the first proviso must mean living together at the same place’. 
In his further note (Ib., Vol. 11, p. 346), Mr. Colinvaux, after 
citing Lord du Parcq’s opinion that, had it been argued that the 
parties were not living together, the result would no doubt have 
been the same, submits that the decision of the House of Lords 
‘is consistent with and would have been assisted by, a factual 
definition of ‘‘ living with ’’’. Since the House was concerned with 
the construction of Proviso (2), it is still true to say (as Mr. 
Colinvaux said before their decision) that the words ‘ living with’ 
in Proviso (1) ‘have not yet had a full and satisfactory ‘judicial 
construction given to them’. In the absence of such a construc- 
tion, a decision of the High Court in Eire, to the effect that the 
words ‘living with’ are not to be taken as describing a merely 
factual and local physical cohabitation, may be of interest, even 
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though it has been suggested (by Lord Blackburn in Derry v. 
I. R. C. [1927] S.C. 714, 721) that it is no more than a question of 
fact for the Commissioners. l 

By reason of an offigial regulation which forbids a policeman 
from residing within thirty miles of his wife’s place of business, the 
respondent in Ua Clothasaigh v. McCarten [1948] Ir.R. 219, who 
was a membẹr of the Civic Guard and whose wife carried on the 
business of a publican, resided in lodgings some seventy-five miles 
away from the public-house in which his wife and family lived. 
He spent his leave (about twenty-eight days each year) in the 
family home and intended to settle down there on retirement 
or on the relaxation of the regulation. Upon these facts, Maguire J. 
had no difficulty in holding that they were living together, as they 
fell within the category of ‘husbands and wives who are for the 
time being living apart, not because they wish to do so, but by reason 
of the force of circumstances’ (per Bucknill L.J. [1944] K.B., at 
p. 22). This decision is in keeping with that of the House of Lords 
in Nugent-Head v. Jacob, where two factors were considered to be 
relevant in deciding whether a married woman is ‘ living with’ her 
husband. Inthe first place, there must have been ‘ no rupture of 
marital relations’ (per Viscount Simon L.C. at p. 824, and again 
at p. 326); cf. Lord Uthwatt’s reference (at p. 328) to the parties 
€ sharing their matrimonial life’, and Lord du Pareq’s opinion (at 
p. 881) that ‘the phrase . . . is apt to describe a wife living in 
amity with her husband’. This follows the judgment of the Court 
of Criminal Appeal in R. v. Creamer [1919] 1 K.B. 564, 569, that 
*in determining whether a husband and wife are living together, 
the law has regard to what is called the consortium of husband 
‘and wife which is a kind of association only possible between 
husband and wife. A husband and wife are living together... 
even if they are divided by the high seas, provided the consortium 
has not been determined’. In the Scottish Court of Session, Lord 
Sands appears to have been of the same opinion in Derry’s Case, l.c., 
at p. 719; but im the Irish Divisional Court, Sullivan P. stated 
in Donovan v. Crofts [1926] Ir.R. 477, that the legal relationship 
of husband and wife does not mean that, in the absence of a deter- 
mination of such relationship by process of law, deed or estrange- 
ment, the court must hold that the parties are living together. In 
the second place, there is the more important test. that the parties 
had ‘a common marital home’ (per Viscount Simon, at p. 324), 
although it was pointed out by Bucknill L.J. in the Court of Appeal 
(l.c., at p. 22) that ‘ the home need not be a house or even a room, 
and need not be at any fixed geographical point’. This test of 
the common home is that adopted by Rowlatt J. in Eadie v. 
I. R. C. [1924] 2 K.B. 198, 207—that ‘they still have their 
common home, or common homes if they are rich people and have 
more than one house. They still act from the same base, if I may 
use that expression’. It follows that a geographical separation 
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even for a long time cannot in itself prove that the spouses are 
not living together; and Lord Blackburn’s apparent opinion to the 
contrary in Derry’s Case, l.c., at p. 721, was expressly disapproved 
by Viscount Simon L.C. (at p. 326). 

If, then, the continued existence of a matrimonial home is the 
most important feature to be considered in such cases, it is not a ` 
little startling to find that in the Court of Appeal in Fearns v. 
Fearns [1948] P. 247, when counsel speaks of the wife remaining in 
the matrimonial hom2 during her husband’s absence on military 
service, he is faced with Cohen L.J.’s question, ‘Can it not be 
said that, owing to the war, there is no matrimonial home here?’ 
It may, perhaps, be that Cohen L.J. had in mind the fact that 
adultery had been committed, but the question as reported con- 
tains the necessary inference that the matrimonial home did not 
exist ‘ owing to the war’, i.e., by reason of the husband’s absence 
on active service. But it is submitted with respect that an 
examination of the reason for the rule in the Income Tax Acts 
shows that the proper test is that laid down in Nugent-Head v. 
Jacob and is unconnected with mere geographical separation. The 
practice of aggregating the income of husband and wife ‘may be 
justified by the consideration that in the normal case it really is 
in effect joint income, the spouses being as one person with common 
interests and responsibilities ? (per Lord Sands in Derry’s Case, l.c., 
at p. 719). If this be so, the rule should apply until the ‘ break- 
up’ of the home in the colloquial sense. 

J. A. Courts. 


PATENTS AND INVENTIONS—USE BY CROWN 


SECTION 29 of the Patents and Designs Act, 1907 to 1946, provides 
that a patent shall have effect against the Crown, but entitles any 
Government department by themselves or their agents or con- 
tractors authorised in writing to use any invention for the services 
of the Crown. Such use does not constitute an infringement of 
the patent but entitles the patentee to receive compensation from 
the Crown. The terms of any agreement or licence concluded 
between the patentee and any person other than a Government 
department are declared inoperative so far as concerns use of the 
invention for the service of the Crown. Extended powers to use 
patented inventions for the services of the Crown are given for any 
war period. 

Regulation 3 (5) of the Defence (Patents) Regulations, 1941, 
provides that the Minister of Supply may authorise the use of any 
drawing, model, plan or other document or information in the 
interests of the defence of the realm or the efficient prosecution of 
the war. Any licence or agreement conferring a right to receive 
any payment in respect of such use is declared inoperative. 

In American Flange and Manufacturing Co., Inc. v. Van Leer 
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[1948] 2 All E.R. 698, the plaintiffs by agreements of 1928 and 
1982 had granted to the defendant licences to make in Great Britain 
and elsewhere devices called ‘ sputs’ and ‘ plugs’ forming part of 
metal containers (drums) for holding liquid. The purpose of the 
sputs and plugs was to provide liquid-tight closures for the openings 
of the drums. The agreement covered patented and unpatented 
sputs and plugs. The royalty was fixed at } U.S. cent. for each 
sput or plug. The agreement provided for the exchange of 
manufacturing information, blueprints, drawings, etc. 

During the war the defendant (or his sub-contractors) made 
over 34,000,000 sputs or plugs and sold them to the Ministry of 
Supply under contracts concluded with the Ministry. The contracts 
included the usual standard conditions authorising the contractor 
under section 29 of the Patents Act and Regulation 8 (5) of the 
Defence (Patents) Regulations, 1941, to use for the purpose of 
performing the contract (but not otherwise) inventions, designs, 
drawings, other documents or information, etc. The standard 
conditions precluded any royalty, licence, etc., to be allowed as 
items of cost incurred by the contractor, but relieved the contractor 
from any liability to pay royalties, licence fees, ete., and instructed 
him to refer claims of that nature to the Ministry. 

In the action the plaintiffs claimed from the defendant royalties 
on the sputs and plugs supplied to the Ministry. The claim was 
dismissed by the court. 

It was found by the court that the sputs and plugs supplied to 
the Ministry were not covered by any subsisting British patents 
because the patents of the plaintiffs had either expired or covered 
only a combination comprising the drum, the drum-flanges, the 
sputs and the plugs, and not the sputs or plugs separately as 
independent units. On this basis the court held that the authorisa- 
tion by the Ministry under section 29 of the Patents Act did not 
absolve the defendant from obligations under the agreement because 
this section refers only to patented inventions. 

On the other hand, the court held that regulation 8 (5) of the 
Defence (Patents) Regulations, 1941, covers patented as well as 
unpatented inventions. The supply of the sputs and plugs to the 
Ministry involved the use of information, etc., received by the 
defendant from the plaintiffs under the agreements. Consequently, 
the authorisation by the Ministry under the Defence (Patents) 
Regulations, 1941, absolved the defendants from the royalty pay- 
ments stipulated in the agreements. 

While the claim brought by the plaintiffs against the defendant 
before the High Court failed, the plaintiffs can apply to the Royal 
Commission on Awards to Inventors for remuneration for the use 
of their unpatented inventions. They have a fair chance of getting 
an award if they can prove that their information, drawings or 
processes were used for the manufacture of the sputs and plugs 
supplied to the Ministry, and that the information, etc., was of 
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REVIEWS 


JUSTICE AND ADMINISTRATIVE Law. By W. A. Rosson. Second 


Edition. [London: Stevens & Sons, Ltd. 1947. 554 pp. 
(index). 25s.] 


Tue second edition of Dr. Robson’s pioneer work on Administrative Justice 
in England is overdue and very welcome. When first published in 1928, the 
book presented three revolutionary theses: firstly, that England had a large 
number of administrative courts; secondly, that these tribunals were developing 
a body of administrative law; thirdly, that this was a good thing provided 
that a number of reforms proposed by Dr. Robson were carried into effect. 
It cannot be said that Dr. Robson’s propositions are now accepted without 
question, but they have ceased to appear revolutionary. In this second edition 
Dr. Robson has developed in the same luminous and persuasive style the same 
general arguments, with a great wealth of additional illustrations, and a history 
of the dispute, on the whole subject, which has continued from the Lord 
Chancellor’s Committee on Ministers’ Powers in 1929 until the publication of 
Dr. Allen’s Law and Orders in 1945, and is likely to continue until Hayek is 
proved either right or wrong. 

It seems to be the fate of contemporary works on this subject to possess a 
polemic character and to be deficient in the kind of practical detail which is 
particularly interesting to lawyers and students. The polemic is less obvious 
in Dr. Robson’s book than it is in the works of Lord Hewart and Dr. Allen, 
but it is there. Dr. Robson starts, -generally speaking, with assumptions 
opposite from those of Hewart and Allen. His assumptions are that the 
collectivist state is not only inevitable but desirable, and that systems of 
administrative justice, improved as suggested by him, are not only inevitable 
in such a state but are desirable for their own sake. Whether one agrees with 
these assumptions or not, one cannot deny that by acting on them Dr. Robson 
has been able to produce a much more careful and scholarly survey of the field 
than the writers who have started from the opposite assumptions. It is to be 
regretted that Dr. Robson could not find space for a more detailed investigation 
of the actual procedure of administrative tribunals and of the rules governing 
judicial review of their activities; this is a field of law developing so rapidly 
that we urgently need a book which supplies both a technical analysis of 
existing law and a more general study of the social process influencing its 
development. Perhaps a Manual of Administrative Justice from the same pen 
is indicated. 

There are many points of detail in this book which one could discuss at 
length without criticising its main theses. For example, judges can sometimes, 
like administrators, initiate proceedings (p. 70).! Advisory opinion procedure ? 
and the Australian extension of the remedy in Dyson’s Case? (both develop- 
ments to meet the requirements of a Federal Constitutional system) enable 
courts to determine classes of cases in advance, and furthermore it may be 
doubted whether administrators can dispose of ‘a thousand cases with but a 
single wave of the pen’ unless they are legislating (pp. 78-9). It may be 
doubted whether Dr. Robson has differentiated with sufficient care (pp. 226-7) 


1 R. v. Fed. Court of Bankruptcy (1988) 59 C.L.R. 555, noted in Sawer. 
Australian Constitutional Cases, at p. 453. 

2 Att.-Gen. of Ontario v. Att.-Gen. of Canada [1912] A.C. 571. 

3 Att.-Gen. of Victoria v. Commonwealth (1946) 71 C.L.R. 287; Sawer, op. cit. 
399. 


115 


116 THE MODERN LAW REVIEW Vor. 12 


between ‘domestic’ tribunals which have become sufficiently public in character 
to attract the prerogative writs and those which can be controlled only by 
injunction. In the latter case it is by no means true that the courts can always 
interfere where there is denial of ‘natural justice’, since the only formal ground 
for interference is failure to observe the rules of the association in question 4; 
the rules of natural justice may be embodied in those rules or be introduced 
into them by fictions of interpretation. It may also be doubted whether judicial 
review of the substantive merits of the decision of domestic tribunals would be 
desirable in the case of all such tribunals. Where industrial courts of special 
experience and outlook exist, as in Australia, there is no difficulty in providing 
a valuable supervisory jurisdiction over trade union committees, but union 
members and officers might rightly regard with grave suspicion a proposal 
that their domestic disputes be subject to the heavy-handed and sometimes 
unsympathetic interference of the ordinary courts. It has perhaps not occurred 
to Dr. Robson that the reluctance of administrative tribunals to give reason 
for their decisions is to some extent the product of the kind of judicial control 
which at present exists; an administrative tribunal which accepts the pressing 
invitation of Lord Halsbury to give its reasons may find that the more reason- 
able those reasons are administratively, the more likely they are to be used 
as the basis for a quashing order 5 (see pp. 273-8). Dr. Robson might have 
analysed further (pp. 276-8) the difficult distinction between ‘ automatic * 
following of a ‘settled rule’, prohibited to administrative tribunals, and the 
‘ flexible’ application of a ‘general policy’, which is permitted. The distinction 
is not nearly so clear as Dr. Robson would suggest, and it is obviously necessary 
to work out the distinction before his proposal for separate tribunals working 
subject to a published ministerial declaration of policy could be carried into 
effect. When does a ‘settled policy’ become a piece of legislation ? Reverting 
to publication of reasons for administrative decisions (p. 303), it may be doubted 
whether the Common Law technique of precedent, even on a persuasive basis, ` 
is necessarily the best way of developing legal principles and creating predict- 
ability of decision. Something like an edict of an administrative praetor 
might be preferable. 

However, one major analytical problem on which it is possible to differ from 
Dr. Robson is whether ‘ judicial’ and ‘executive’ justice can be distinguished 
from each other along the lines indicated by the Committee on Ministers’ 
Powers—that is, by reference to the presence or absence of ‘ policy’ considera- 
tions at the stage of decision. Dr. Robson will have none of this kind of 
distinction between ‘ judicial’ and ‘ quasi-judicial’ function, and in his anxiety 
to discredit it he even descends (p. 403) to that substitution of incantation for 
thought of which he elsewhere (p. 488) rightly accuses Dr. C. K. Allen. There ' 
is more in the distinction than Dr. Robson concedes. It should be said first 
that disputes may be classified in different ways for different purposes, and 
the legal habit of using the word ‘ judicial’ in all such contexts is unfortunate. 
If Dr. Robson had examined more carefully the context of the decision of the 
Privy Council in the Shell Case 7—a decision which puzzles him—he would have 
seen the possible validity of the distinction between ‘ judicial power’ in a 
narrow sense (as contemplated by Chap. 3 of the Australian Federal Constitu- 
tion) and ‘ judicial power’ in a wider sense (¢.g., as contemplated by the rules 


4 Maclean v. Workers’ Union [1929] 1 Ch. 602. 

5 Estate ¢ Trusts Agency v. Singapore Improvement Trust [1937] 1 A.C, 898; 
R. v. Milk Board [1944] V.L.R. 187. This consideration, of course, supports 
Dr. Robson's case for a special system of administrative courts. 

6 See a discussion by Paton and Sawer in 63 L.Q.R. 461. 

7 [1931] A.C. 275. If this decision was unsatisfactory, it was only because the 
Board repeated the very ambiguous definition of judicial power given by 
Griffith C.J., which Dr. Robson quotes with apparent approval (pp. 7-8), and 
because the Board did not have the courage to overrule the unsatisfactory 
decision of the High Court in the B.I.O. Case (1925) 35 C.L.R. 422. 
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governing certiorari). In interpreting Chap. 3 of the Constitution, the High 
Court of Australia has drawn a distinction between decisions which in sub- 
stance create rights (such as awards of the Court of Industrial Conciliation 
and Arbitration settling industrial disputes) and decisions which declare the 
existence of rights arising from pre-existing law (such as a decision of the 
same court on a prosecution for breach of an award). For this particular 
purpose, creative or ‘ constitutive’ decisions are not judicial; only interpretative 
decisions can be judicial.2 That this kind of analysis has some general validity 
is suggested by the innocent observation of -Lord Thankerton in Yaffe’s Case 2 
that the function there being considered was ‘legislative’—a piece of Scotch 
logic which if ‘legally’ true must have defeated the plaintiff im limine, since 
he was suing in prohibition and certiorari! Indeed, it seemed at one time not 
impossible that this kind of distinction might be applied to limit the scope of 
the prerogative writs: see the judgment of Palles C.B. in Re Local Government 
Board.!® A tribunal formally engaged in creating a right pays more conscious 
attention to policy, and has a wider discretion, than a tribunal formally engaged 
in applying by strict deduction the terms of an established law to the facts of 
a particular case. It is easy to show that the decisions of ordinary courts are 
not always exercises in deduction, either because a supposed law is actually 
an instruction to exercise a discretion, or because categories of circuitous, 
indeterminate, multiple or competing reference give a choice of rules.!! But 
in the vast majority of cases that come before courts the only dispute concerns 
the existential premise—the facts—and once that is determined the process 
becomes strictly deductive, while even in the small number of appellate cases 
requiring the courts to legislate, the choice of rules and the technique of 
choosing them differ in degree from the choice and the technique of more 
frankly ‘constitutive’ tribunals. So perhaps the true criticism of the distinc- 
tion between judicial and quasi-judicial function drawn by the Committee on 
Ministers’ Powers is that the Committee should have explained why policy is 
a more important constituent of quasi-judicial than of judicial decisions; it is 
because in this context judicial decision is formally interpretation, quasi-judicial 
. decision is formally creation or destruction of rights by procedures analogous 
with those of ordinary courts. As usual, the clear formal distinction corres- 
ponds to an actual situation in which no clear boundaries are found, but whose 
cases form cluster-patterns that can be fitted to a continuous curve. But these 
analytical considerations make no difference to the validity of Dr. Robson’s 
major recommendations for the reform of administrative justice, recommenda- 
tions which are as valuable for the Dominions as for Britain itself; and there 
is every justification for the gusto with which he demonstrates the timidity, 
stupidity and professional vested interests which alone prevented the 1929 
Committee and subsequent investigators from cleaning up this particular stable. 


GEOFFREY SAWER. 
Associate Professor of Law, University of Melbourne. 


A FRAGMENT ON GOVERNMENT and AN [INTRODUCTION TO THE 
PRINCIPLES OF MORALS AND LEGISLATION. By JEREMY BENTHAM. 
Edited with an Introduction by WreReD Harrison, Fellow 
of Queen’s College, Oxford. [Oxford : Basil Blackwell. 1948. 
Ixviii and 485 pp. 9s. 6d. net.] 


Wuen we review from a century of distance the results of Bentham’s work 
he appears as a many-sided reformer of genius, some of whose more grandiose 


8 Alexander’s Case (1918) 25 C.L.R. 484, and see the notes to the Shell Case 
and Rola Case in Sawer, op. cit., pp. 482, 447. 

9 [1931] A.C. at 532. 

to 16 L.R. (Ir.) 150. ; 

11 See Stone, Province and Function of Law, Chap. VII. 
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schemes may have been misconceived but whose solvent criticism and fecund 
suggestion were applied with effect at a hundred widely different points in 
the fabric of English law and administration. ‘To himself and his followers, 
however, Bentham was essentially a systematic philosopher, whose practical 
proposals were reached by strict logical analysis of his subject-matter and the 
application to the matter so analysed of the single infallible criterion of Utility. 
The Principles of Morals and Legislation is, in a sense, his most important book, 
because in it he attempts to formulate his fundamental guiding principles, to 
do for his other works ‘the office which is done by books of pure mathematics 
to books of mixed mathematics and natural philosophy’. First, he expounds 
the Principle of Utility and the calculus of pleasure and pain, then he treats 
of ‘human actions in general’, of motives, of ‘human dispositions in general’, 
and so proceeds to the topics of punishment, the division of offences and the 
limits of penal jurisprudence. So much was written and printed in 1780 with 
the limited design of serving as an introduction to a plan of a penal code. Then 
Bentham ‘found himself unexpectedly entangled in an unsuspected corner of 
the metaphysical maze’, to wit, the distinction between the civil branch of 
jurisprudence and the penal, resolution of which would require a profound 
investigation into the whole question: What is a law ? and he suspended pub- 
lication; in 1789 he published the work, still incomplete, with a concluding note 
indicating that its completion ‘might require a considerable volume’; it was 
only in 1945 that the material of this further work was disinterred from the 
unpublished Bentham MSS. by Professor Everett and published under the title 
of The Limits of Jurisprudence Defined. 

Some day the two parts, the Principles and the Limits; may be united, as 
they should be, in a single volume. In the meantime students will be glad of 
this reprint of the Principles in Messrs. Blackwell’s handy series. Its discus- 
sions may be ‘arid’ and ‘dry and tedious ’—Bentham’s own words; Bentham’s 
psychological analysis may be out of date for modern psychologists, though 
perhaps still ahead of some of the lawyers; the Principle of Utility itself is by 
now discredited as an infallible criterion of universal application; yet the book 
is important as containing the key to all Bentham’s works, as the starting 
point of much of our typically English jurisprudential thought, as in itself a 
tremendous effort of sustained thinking, and as containing many passing 
remarks memorable for their epigrammatic vigour and their plain good sense. 

Bentham might not altogether have welcomed praise on this last account. 
The principal merit which he claimed for himself was of laborious and thorough 
investigation; in so important and difficult a field the graces of style were 
suspect. The truths in which he dealt ‘are not to be forced into detached and 
general propositions, unincumbered with explanations and exceptions. They 
will not compress themselves into epigrams. They recoil from the tongue and 
the pen of the declaimer. They flourish not in the same soil with sentiment. 
They grow among thorns and are not to be plucked like daisies, by infants as 
they run’, But his modern readers may regret that in his maturer work he 
thus attempted to check his own great gifts for terse and epigrammatic state- 
ment, for declamation and denunciation. He gave them freer rein in his early 
Fragment on Government, also reprinted in this volume. ` To the amateur of 
invective it is always pleasant to have an excuse for renewing his admiration 
of some of Bentham’s thrusts. But really most of it is thin, poor stuff—silly, 
petulant, iterative, juvenile. Many of his apparent scores are made only by 
reading into Blackstone what Blackstone had not said, and on at least one 
point, the balance of the constitution and the danger of legislative despotism, 
Blackstone has proved wiser than Bentham. 

As in other volumes in this series the reprinted texts are accompanied by 
an editorial introduction. Mr. Harrison is patient, careful and lucid, neither 
so pedantic as Bentham at his worst nor so pungent as Bentham at his best. 
The legal reader must bear in mind that this series is offered as a series of 
political texts and Mr. Harrison is writing for the student of political theory, 
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not for the historian of legal reform or even for the general moral philosopher. 
His main concern is to place Bentham as a political thinker in his ‘setting’, 
to relate Bentham’s political ideas to those of Locke, Hume and Voltaire as 
well as to the writers like Helvetius and Beccaria who more directly influenced 
his thought. Accordingly he devotes eight pages to an exposition of the argu- 
ment of the Fragment and only three to the much longer and more important 
Principles, because the latter work is ‘even less concerned’ with political 
theory. This volume, then, is designed for only one class of Bentham’s readers, 
- but within its limits and for its own expressed purposes it should be acceptable 


and useful. A. H. CAMPBELL. 


OUTLINES OF JURISPRUDENCE. By B. R. Wise, M.a. Sixth Edition 
by R. W. M. Dias, M.A., LL.B. [Oxford : J. Thornton & Son. 
144 pp. 6s.] 


Tux purpose of this book is ‘to introduce students to the many-sided problems 
of jurisprudence’. To achieve this it is divided into an analytical and an 
historical part. The province of jurisprudence is confined in the analytical 
part to a discussion of fundamental notions and principles of State, and par- 
_ticularly English, law. It is perhaps the emphasis on English law which 
accounts for the single perfunctory reference to Professor Kelsen (p. 20), whose 
views on rights, duties and the relation of public to private law have some 
claim to inclusion in an analytical discussion. 

The conclusion reached on law is that ‘it is more accurate to regard law 
as a mode of behaviour that is compulsorily observed, rather than as something 
that is commanded’. This definition need occasion no surprise to the student 
who is familiar with the late Professor Buckland’s lament that Austin is now 
regarded as a disease—but brevity is purchased at the price of obscurity. ‘A 
rule of human conduct which is recognised as being obligatory’ (Professor 
Goodhart) is as simple, and places less emphasis on efficacy. The analysis 
continues, by way of a discussion of Sovereignty, Rights and Duties, and 
Principles of Liability, to treat of ownership. Here there is a reference to the 
work of Hohfeld and to the recent articles by Mr. Kagan on usufruct as pars 
dominii in the Tulane Law Review, Vol. 20—but unfortunately not to the 
learned discussion in the same volume by Mr. J. W. Jones of the doubts cast 
upon the present value of traditional theories by recent exponents of ‘control’ 
and ‘value’ theories of ownership. In dealing with possession, the old dualism 
of possession in fact and in law is retained but is followed by the thesis that 
‘there is probably no consistent principle on which the cases can be recognised ’. 
If the jurisprudence ‘of exceptions can be so far disapproved perhaps the 
unhappy dualism may next be driven out, though the popular affection for 
possession ‘in fact’ is well demonstrated in the recent judgment of the Court 
of Appeal in Brown v. Brash, 64 T.L.R. 266. 

The historical part deals with the sources and growth of law and the 
development of political society. In the brief space at the editor’s disposal 
this is well done. His preference would seem to be for a codified rather than 
a binding precedent system and the objections to judiciary law are fairly 
stated; but to say that once such a system ‘has matured it becomes unwieldy ° 
(p. 93) and to support that statement by reference to America is to speak of 
maturity where over-ripeness is in point. The book concludes with chapters 
on the growth of individual rights and the decline of individual] self-help. 

The scope of this book is deliberately limited, and for that reason the 
almost total lack of reference to modern developments and writings on the 
Continent and in America is matter for regret but not criticism. Within that 
scope discussion is adequate and reference to authority frequent, though the 
student is perhaps too often embarrassed by the mere restatement of conflicting 
opinions unaccompanied by any comment from the learned editor. 

G. D. G. Hatt. 
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JUVENILE DELINQUENCY IN AN ENGLISH MippLETOWN. By HERMANN 
Mannuem. [London: Routledge & Kegan Paul, Ltd. 1948. 
xi and 181 pp. 12s. 6d.] 


Dr. Mannuerm’s Middletown is only anonymous on the title page of his book. 
At the beginning of his first chapter he explains why he chose Cambridge for 
his researches into juvenile delinquency; the main reason being the fact that 
the London School of Economics was evacuated there during the war. In 
spite of its special characteristics as the seat of one of the oldest universities, 
he considers the town, still primarily an agricultural centre peppered with a 
few light industries, typical for his purpose. In the war period it was also 
typical of a ‘reception’ area with its quota of evacuated mothers and children. 

In the second of his five chapters the author analyses probation and super- 
vision cases. Various conditions are dealt with as, for example, housing, 
family, the economic nature of the charge, the mental and physical aspect of 
the delinquent. He proceeds to methods of treatment, paying special attention 
to probation, remand homes, and approved schools. In the fourth chapter the 
author deals with special problems, and the last gives his principal findings, 
recommendations, and conclusions. 

It is in this final chapter that the lay reader, as opposed to the expert, will 
find his reward. The book itself is full of statistics, figures and tables which, 
although most clearly set out, make stiff reading though relieved here and 
there by apposite illustrations of actual cases, but at the end there is an 
excellent guide to the findings of each section. When these findings have 
been absorbed by the reader it is well worth his while to go back over the 
appropriate statistics. With many of the conclusions drawn from them the 
average magistrate will not be surprised, for example, at the proportion of 
delinquents coming from broken homes, the high percentage of illegitimate 
children, or the fact that very few boys attend schools of higher than 
elementary standard. But facts such as that the new housing estates show 
a considerably higher incidence of juvenile delinquency than the town as a 
whole, that the majority of boys work in blind alley jobs, or that the families 
of boy delinquents had an average of more than four children, may well not 
have been appreciated. 

It is clear from the author’s recommendations that he has not been satisfied 
with the width of the material at his disposal for his researches. He worked 
on the records of the police, the probation officer, and the clerk to the justices, 
all in separate compartments, and therefore urges a central filing system 
whereby a case history can be properly traced. Dr. Mannheim would like to 
see more detailed reports made from the preliminary inquiries, including the 
social and psychological factors and at a later stage a much more complete 
follow-up of cases. With regard to the reports given to the court when the 
case comes up, the author complains that both the medical and school reports 
are too scanty, the medical report should not be the result of the last routine 
school inspection but an up-to-date and detailed one. He wants to see the 
routine intelligence test, as adopted in all cases by at least one juvenile court 
in this country, generally accepted. An extended use of the Child Guidance 
Clinics, and of psychological examinations, is advocated; this latter course 
will be made easier for juvenile courts under the new Act, since up till now the 
magistrates have had to face the question of who, if anybody, would pay for 
such examinations. With regard to school reports, these are often inadequate 
because head teachers have not appreciated exactly what was required of them. 
It might be said that the Bristol Juvenile Court has taken the enlightened 
course of inviting head teachers to watch their proceedings, and also to attend 
informal meetings with the panel at which difficulties on both sides can be 
explained and discussed. It seems important that although the head teacher 
may sign the report, the teacher who knows most about the child in question 
should supply the information. It has to be remembered that any adverse 


Jan. 1949 REVIEWS 121 


criticism in the report must be read aloud to the parent present and can be 
challenged. Dr. Mannheim considers that the delinquent suffers if his offence 
is committed in the holidays, but with a good school welfare officer this 
difficulty need not be a real one. 

The follow-up of delinquent careers is, as the author stresses, unsatisfactory 
at present. If a child is put on probation the court is informed of his progress 
during his period of probation. Reports are regularly made to a probation 
committee which, under the new Act, will have sub-committees acting as case 
committees, each dealing in detail with a given number of probationers. A 
stage further seems necessary for a proper follow-up, that is that the probation 
officer should note the child’s progress and career over a number of years. If 
the probation order has a condition of residence in a probation hostel or 
home which necessitates the child leaving the town, the child comes under the 
probation officer of the locality in which the hostel or home is situated, and the 
report of him is made to that local probation committee. Dr. Mannheim does 
not agree with this, but it is established in the new Act, and thus unless there 
is the closest co-operation between the probation officers concerned the case is 
lost to the original court. . 

In the case of the approved school the follow-up is the most difficult of all. 
There is no machinery by which the committing justices hear of the delinquent 
again, unless they are keen enough to press for information; this is a bar to 
any researches on the subject, which Dr. Mannheim explores. At the same 
time a report can be asked for from the school, and it is then given, so that 
while the child is there information can be given or made available. The real 
difficulty arises when the boy or girl leaves, after-care then becoming the 
responsibility of the school welfare officer. A tactful probation officer may, 
however, have been able to keep in touch with the school, and especially with 
the boy’s home, and thus continue to collect up-to-date information about him. 

Not content with considering the delinquent boy or girl in his recommenda- 
tions, Dr. Mannheim has also something to say on the problem of how to deal 
with his parents. He takes a practical view in accepting the fact that the type 
of parent most in need of reform is the least likely to be induced to go to 
suitable classes, or listen to appropriate radio talks. His constructive sug- 
gestion, that a probation order might be made against the parents found 
guilty of neglect or cruelty, is interesting, and indeed this section of the book 
is worth very special attention. 

The whole book must be of great interest to all those who have anything 
to do with juvenile delinquency and its prevention. The teacher, child 
guidance and social worker, and the club leader, for example, might well read 
the book, and in doing so will realise of how much value their co-operation can 
be in such research work. Magistrates especially will welcome the book. 
They get impressions on the causes of delinquency from such cases as come 
to them, but it is often difficult to see the wood for the trees, and here they 
have their impressions confirmed or corrected by statistics of which they cannot 
fail to appreciate the value. A. G. J. Bexac. 


Monopro.igs anD Parents. A Study of the History and Future of 
the Patent Monopoly. By Haroxp G. Fox, PH.D., LITT.D., K.C. 
[London : Geoffrey Cumberlege, for the University of Toronto 
Press. 1947. xxvi and 888 pp. $10.] 


Dr. Fox’s eminence as a patent lawyer, writer, teacher and business man will 
predispose. the reader who approaches the latest of his contributions to the 
subject, and the reader’s hopes will not be disappointed. It is not a treatise 
on Canadian patent law (for Dr. Fox has already provided that) but a defence 
of the basic principle of the patent system, coupled with searching criticism 
of parts of it, leading to suggestions for reform. 
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The work is therefore strictly topical. It is all the more remarkable, there- 
fore, that the author should have apportioned some 200 pages of the text and 
a further fifty-seven pages of the appendix to purely historical material, 
leaving just 100 pages for the systematic exposition of his thesis. The 
explanation lies in the fact that the book is a history of certain ideas, and 
especially of the idea of monopoly which from the late sixteenth century 
onwards has been charged with powerful emotions which even today are potent 
factors in the controversy over patent law. This historical discussion inevitably 
turns upon the great struggle which culminated in the Case of Monopolies 
(1602) 11 Rep. 84b, and the Statute of Monopolies (1624) 21 Jac. 1, c. 3. 
The story is well told and Dr. Fox’s well-informed narrative makes excellent 
reading. Particularly valuable are the appendices of cases, state papers, 
proclamations and statutes; some of these arc hard to find elsewhere, such as 
King James’ ‘Book of Bounty’. Dr. Fox is no doubt right in his contention 
that vague memories of the seventeenth-century struggle are sufficiently strong 
(especially in America) to make it easy to arouse passion by denouncing patents 
as ‘monopolies’. It is a pity that the history has not been carried Jater; in 
England, at least, Lord Selborne was ready to abolish the whole system in the 
name of free trade. 

In dealing with the present situation, Dr. Fox argues ‘that the greatest 
sufferer from the present patent system in Anglo-Saxon countries is not the 
public but the patentee. He much prefers the Canadian and English system 
(which insists upon the exploitation of a patent) to the American (which does 
not). His principal criticism, however, is directed to the qualifications for 
patentability, and here the argument becomes once again a history of ideas 
and makes remarkably interesting reading. In their effort to decide whether 
a device is patentable as an ‘invention’ the courts have been led into the 
exploration of the psychology of invention, with the result that extreme 
uncertainty has been introduced; in its latest form in the United States this 
policy is associated with the formula ‘a flash of creative genius’. 

Dr. Fox contends that this is merely a subjective test in the mind of the 
court, and therefore unpredictable. His alternative is to be found in the 
French system under which attention is directed to the invention itself, and 
inventors do not appear before the court in the guise of examination candidates 
being vivæd to see if they have ‘originality’ or ‘a flash of genius’. 
(Universities do not yet insist upon the latter quality, and are ready to 
reward patient, plodding research which reaches a useful result, although it 
may not avail a patentee.) Dr. Fox’s suggestion that the French rule ought 
to be adopted raises interesting reflections. The French Act dates from 1844, 
and he cites passages from Kent and Webster showing that American opinion 
a century ago was the same. In short, it was characteristic of the beginning 
of the mechanical age to hold that ‘so long as the subject matter of a patent 
constitutes a new industrial product, or new means, or a new application of 
known means for the obtaining of an industrial. result, or an industrial 
product, the subject matter should be patentable’. The second century of 
the mechanical age demands more of its inventors; the cases which Dr. Fox 
criticises are not content with merely useful mechanisms; the patient plodding 
of research departments lacks the vital spark which is necessary to ‘inven- 
tion’. In this development the courts are probably in step with popular 
thought which is unaware of the gradualness of scientific advance; that, how- 
ever, does not minimise the grave difficulties which arise from basing patent- 
ability upon the inventor’s intellectual qualities rather than upon his product. 
The discussion of these main themes (and of some subsidiary matters such as 
proposals for administrative patent courts) is admirably conducted, pointed 
and apposite; the book is a pleasure to read. The index is hardly full enough, 
and the bibliography. too full—the patent lawyer does not really need 
Maitland’s Domesday Book and Beyond. 

T. F. T. Prucxyerr. 
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UNFAIR COMPETITION AND TRADE Marxs. By R. CALLMANN. Three 
Volumes. [Chicago: Callaghan & Co. 1945. With 1947 
Supplements. xxxii and 2,866 pp. $80.] 


Iw the preface the author regrets the fact that in the U.S.A. the law of unfair 
competition is in a ‘logically disordered and incompletely developed state’. The 
mere fact that Mr. Callmann in Volume 8 prints 100 pages of statutes dealing 
with unfair competition and cites about 14,000 cases (approx. one-half on trade 
marks and.another half on unfair competition) shows that America is far 
ahead of the United Kingdom in developing the law of unfair competition. 
In England we have a properly developed law of trade marks and passing-off. 
There are also rudimentary remedies against infringement of the right of trade 
names and against trade libels and pure fraud. Apart from these fragments, 
however, rules of fair competition are based on the ethics of the trading com- 
munity rather than on the law. Sooner or later Great Britain will have to 
face up to the task of putting its law of unfair competition on a proper basis. 
At that time the excellent and comprehensive work of Mr. Callmann will be 
very useful, since he gives not only a full statement of the American Jaw but 
delves deeply into the theory and underlying philosophy of the law of unfair 
competition. Starting from the leading case, International News Service v. 
Associated Press, decided by the U.S. Supreme Court in 1918, and the important 
minority judgment in that case, the author shows how unfair competition in 
the U.S.A. has become a legal concept and attempts to formulate maxims of 
competitive equity. He deals with phenomena like disparagement of compe- 
titor’s goods, boycott, price war, denying the customer the opportunity to judge 
freely, misleading advertisements, theft of trade secrets, unlawful exploitation 
of a competitor's effort, fake judgments, etc. Special chapters are devoted to 
resale price maintenance, the role of the government in competition, and the 
anti-trust laws, as well as remedies and procedures. 

Of special interest is a chapter on ‘Price War’. Under the statutes of 
several American States it is illegal to sell below cost for the purpose of driving 
out competition, and this device may also constitute an offence against the 
Federal Anti-Trust Acts. The problem of the ‘Chinese copy’ of an article— 
short of infringement of patent rights and passing-off—apparently is as 
unsolved in U.S.A. as in England. Mr. Callmann explains that a manufacturer 
who has designed a complicated machine deserves protection against a slavish 
copy of all details even at a time when the patent has expired and the under- 
lying technical idea has become free to the public. He shows that the present 
U.S. case law, in the same way as the English law, does not give that protection. 

Volume 2 is devoted to trade marks. Unfortunately, since the book was 
published in 1945, the many changes in the American law brought about by 
the new U.S. Trademark Act of 1946 are dealt with only in the supplements. 
However, the author’s commentary on the general principles of trade mark law 
and much of the case law he cites are still valid, and the author’s answers to 
many difficult questions concerning the boundary between the law of trade 
marks and the law of unfair competition are of particular importance. 

The three volumes containing, in the American manner, the fullest and 
most accurate information may appear slightly massive to the English reader. 
However, a lucid style and a clear exposition together with an excellent index 
render the book eminently interesting for British lawyers. 

P. Mernwarnr. 


MACDONALD ON THE CRIMINAL Law oF ScoTLaND. Fifth Edition 
by James WALKER, M.A., K.C., and D. J. Srevenson. [Edin- 
burgh : W. Green & Son, Ltd.] 


Tue legal profession in Scotland has long felt the need of an up-to-date 
standard work on the Criminal Law to incorporate the important judicial and 
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statutory developments of the past twenty years. The Clerk and Depute Clerk 
of Justiciary deserve well of their legal brethren for the service they have 
rendered in editing the fifth edition of Macdonald. Legal writers in Scotland 
perform an especial public service, as the market for their works is small and 
critical, while the reward of their labours is intangible rather than financial. 
The Criminal Law of Scotland has not been codified to the extent of the English 
Criminal Law during the past hundred years, and in the process of develop- 
ment of the Common Law by judicial decisions the textbook writer takes an 
honourable and essential part. It is a matter possibly for regret that Scottish 
jurisprudence still lives to so considerable an extent on the accumulated capital 
of recognised authoritative works which are too often out of date. Unless an 
author is elevated to the Bench his works are not strictly deemed authoritative 
during his lifetime. This results, as in England, in the expedient of re-editing 
from time to time the work of an accepted master on a particular branch of the 
law, thus retaining to some extent the authority of the author’s name, without 
disclosing, however, which are his ipsissima verba and which the comments of 
his editors. Editing, like translating, imposes limitations. 

In the present case, while acknowledging unreservedly the great services of 
the Editors, one is left with the impression that they have subordinated them- 
selves, or have been subordinated, too much to the duties of editing. They have 
re-arranged and modified chapters dealing with a number of offences ‘and have, 
inter alia, re-drafted the chapter on Indictment. Their mustering of recent 
authorities is valuable and exhaustive, while being also selective. They have 
drawn not only on the many Scottish decisions reported since the last edition 
was published, but have drawn on their own experience for a number of 
valuable unreported decisions. Further, they have referred in footnotes to the 
more important recent English decisions in pari materia, particularly in appeals 
to the House of Lords, which has, of course, no jurisdiction to hear Scottish 
criminal appeals. Too seldom, however, do the Editors venture a confident 
inferred opinion of their own, though there are a number of helpful exceptions, 
as in the discussion of Semple 1937 S.C.(J.) 41. One is tempted to regret that 
the Editors had not the freer hand of authors to publish an original work, 
rather than, in effect, further to dilute the authority of the learned and eminent 
Lord Justice-Clerk Macdonald. It is possible that the law of Scotland would 
have benefited even more by such an alternative, as when Gloag and Henderson 
ventured on the production of their admirable Introduction to the Law of 
Scotland (whose equivalent in England has not been written, to the loss of 
practitioners and students alike). And is not Professor Candlish Henderson, 
author of the accepted work on Vesting, fortunately very much alive ? 

Messrs. Walker and Stevenson have discarded a certain amount of obsoles- 
cent matter such as the chapter on Cursing and Béating Parents—a practice 
which the present emancipated age possibly tends less to cultivate or reprobate 
than was the case in bygone days. The size of the work is reduced from 595 
pages of text in the fourth edition to 364 pages in the fifth; and that reduction 
is not attributable merely to economy in footnotes and size of print. The 
present Macdonald is scarcely full or exhaustive enough to be a true equivalent 
of Archbold as the practitioners’ ‘Bible’. Though the common law offences 
are carefully treated, the needs of the present require considerably more 
detailed consideration than the Editors have permitted themselves of a number 
of statutory offences. Selection in this field is, of course, in practice inevitable. 
The original scope of the work may also have discouraged editors from dealing 
in much detail with statutory offences. Offences under the Road Traffic Acts, 
Wrongful Obtaining or Disclosing of Official Secrets, and offences against the 
Post Office Acts and Public Order Acts—to choose a few examples—have an 
importance in the life of the community which the author could not have 
foreseen. The Editors have contented themselves with little more than a bare 
reference to the existence of such offences. Though the leading authorities are 
cited, the topic of diminished responsibility might well have been more fully 
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developed. Again, in questions of adjective law, the summary of the points 
to be included in the judge’s charge is not altogether comprehensive; while the 
new chapter on Indictments possibly unfortunately discards examples of styles 
and also certain passages on necessary specification of locus. The Editors are, 
moreover, silent as to the competency or otherwise of a submission by the 
defence of ‘no case’ at the close of the prosecution’s case, without prejudicing 
thereby the right of the defence to call evidence if the court rejects the sub- 
- mission. Comment on this controversial point (which was left open by the 
Lord Justice General Normand and the other judges in the unreported case 
of Levin in 1944) would have been very welcome from such experienced autho- 
rities as the Clerk and Depute Clerk of Justiciary. The new Index seems not 
to fulfil all the Editors’ hopes. A more extensive system of cross-references is 
desirable in a work like that reviewed, as a point has often to be taken on the 
spur of the moment in the course of a criminal trial. Asan example: reference 
to extra-judicial admissions by the accused is not to be found under ‘ accused’, 
‘statement’, ‘admission’ nor ‘confession’, but under ‘Evidence’, sub-head 
‘competency ’. 

None of the above suggestions, which refer mainly to points of detail, should 
be taken as at all disparaging the real value of the fifth edition of Macdonald. 
It deserves a place on every practitioner’s shelf, and the Editors merit con- 
gratulation on the service they have rendered by devoting their time, learning 
and experience to the unquestioned advantage of the administration of criminal 
justice in Scotland. 

T. B. Smirs. 


Tue TRIAL oF GERMAN Masor War Criminats : Proceedings of the 
International Military Tribunal sitting at Nuremberg, Germany. 
[London : H.M.S.0O. 1947, Part 14, 408 pp., 7s.; 1948, 
Part 15, 422 pp., 7s.; Part 16, 895 pp., 6s. 6d.; Part 17, 
866 pp., 6s.] 


Tue 1,600 pages contained in these four volumes cover the six weeks from 
May 14, 1946, to July 1, 1946. During that period the Nuremberg Tribunal 
continued its hearing of the case for the defence. After the conclusion of the 
ease for Doenitz and Funk, the court heard evidence on behalf of Raeder, 
Schirach, Sauckel, Jodl, Seyss-Inquart, Papen, Speer, Neurath, Fritzsche, and 
the period closes with the Tribunal listening to the defence of the absent 
Bormann. Most of the material in these volumes is straightforward and 
interesting only from the general or political point of view, for it was concerned 
with controverting the case presented by the prosecution, and only occasionally 
did matters of legal interest arise. 

Perhaps the general mentality of the German High Command in connection 
with war and the laws of war becomes clear from the statement of Raeder that 
he could see nothing wrong in issuing orders for the immediate destruction 
of Russian submarines six days before the attack on the Soviet Union com- 
menced (14, pp. 214-5). In view of the course of events at Pearl Harbour 
it is perhaps not unreasonable to suggest that the Axis method of opening 
hostilities was the result of a joint plan. 

Had the British Manual of Military Law as originally published contained 
an authoritative declaration of the law concerning superior orders as a defence, 
and had the Nuremberg Tribunal been permitted to recognise that defence, 
the present volumes make it apparent that each of the major war criminals 
accused at Nuremberg would almost certainly have been acquitted, for the 
proceedings are full of statements to the effect that the particular accused 
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would never have done what he did had he not received direct orders from 
Hitler, and no one would dare to question the Fuehrer. 

An interesting point arose during the cross-examination. of Schirach. 
Prosecution counsel asked that the accused should be prevented from speaking 
with his counsel during a recess of the Tribunal during the course of the 
examination; when, however, it was pointed out that the recess would last over 
the week-end and two days’ silence would be a heavy handicap from the point 
of view of the defence, Lord Justice Lawrence agreed not to enforce the 
prohibition, even though ‘it is the British rule’ (14, p. 408). 

It is often maintained that international law is not really law, particularly 
in view of the frequency with which its rules are disregarded. Jodl was 
clearly not one of those who would deny the validity of international law, for 
throughout his evidence he referred to the rules of that system in order to 
justify or explain the reason for certain terror orders being issued. During 
his evidence he was confronted with a table which detailed infractions of 
international law by Germany and by the Allies as early as September, 1938. 
Jodl maintained this analysis was not compiled with the intention of com- 
mitting similar breaches but merely to clarify certain matters, for ‘I knew 
that never yet in this world has there been a war in which infractions of 
international law did not occur. ... I considered and valued international 
law with which I was well acquainted as a prerequisite for the decent and 
humane carrying on of the war’ (Part 15, p. 314). In the light of statements 
like this it becomes impossible to suggest that the accused at Nuremberg were 
unaware of the regulations contained in the law of war and of the penalties 
attaching to breaches of that law. 

Herr Schuschnigg has recently published his account of what took place 
in 1938 at the time of the Anschluss between Austria and Germany. This 
account has been published under the title of Austrian Requiem and students 
of politics and international relations would be well advised to read it in 
conjunction with the account of the same events given by Seyss-Inquart and 
the witnesses called on his behalf (16, pp. 67-220, passim). 

Perhaps the most interesting part of the four volumes under review is that 
devoted to the proceedings on July 1, 1946, for there is to be found the first 
forty pages of the evidence concerning the responsibility for the massacre of 
Polish troops at Katyn (17, pp. 826-66). Evidence for the defence was to the 
effect that after the Germans moved into the Smolensk area in August, 1941, 
no Poles were to be seen, and that it was only by accident that the first human 
remains were found. After the bodies were exhumed in 1943, about a year 
after the discovery of the bones, the German scientists estimated that death 
occurred in 1940, that is when there were no Germans but only Russians in 
the region. The witnesses for the prosecution on this matter, both scientists 
and laymen, emphatically denied the evidence of defence witnesses, but in view 
of the fact that the evidence on the issue has not all been published, it is 
impossible as yet to draw any conclusion in the matter. 

Difficulties often'arose during the proceedings because of the large number 
of defence counsel who wished to examine witnesses. This was particularly 
clear in connection with Katyn. In order to save time the Tribunal refused 
to admit examination by anyone who was not defending an accused actually 
involved in the allegation, and it was decided that membership of the German 
Cabinet at the time that the massacre was alleged to have taken place was not 
of sufficient proximity to warrant examination of witnesses. Defence counsel 
grudgingly agreed to this arrangement (17, pp. 338-4, 344), but if it had not 
been insisted upon the length of the trial would have been inordinately greater 
than it was, for this was only one example of many similar instances. 


L. C: Green. 
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THE Conriict or Laws. By R. H. Graveson. [London : Sweet 
& Maxwell, Ltd. and Stevens & Sons, Ltd. 1948. xxxii and 
894 pp. 380s.] 


Ir is probably no exaggeration to say that the Conflict of Laws is a branch of 
the law to which an amount of scholarship and research has been devoted that 
is almost disproportionate to the limits of its application. Numerous textbooks 
are available. Their quality is of the highest. No addition-to their number is 
required, however desirable monographic work may be in many respects. Yet 
Professor Graveson is no doubt justified in suggesting (p. v) that there exists 
a need for a book ‘written primarily for students approaching the conflict of 
laws for the first time’. 

Professor Graveson decided to write such a book, but he has produced a 
work that comes very near a textbook on established lines rather than a guide 
for beginners. It is therefore not easy to set the standard by which it should 
be judged. To judge it as a textbook, as something that it perhaps is, but is 
not intended to be, would mean doing less than justice. On the other hand, 
as a first introduction the book is perhaps a little too heavy to make a difficult 
subject palatable to beginners. The freshman, it is feared, will probably 
require something much more direct and elementary, a description of the wood 
rather than of the trees, and if he has overcome the first obstacles, he will 
inevitably turn to Professor Cheshire’s treatise. To confront the student, 
almost at the beginning of his journey, with a chapter on the most difficult 
of all topics, viz., Classification, requires courage. And it is doubtful whether 
he will derive assistance from the division of the subject into three parts: 
Primary Concepts (which comprise marriage and particular forms of status, 
but from which public policy is excluded), the Validity of Legal Acts (a part 
which also deals with the interpretation of legal acts) and the Jurisdiction of 
English Courts (a part including such matters as torts, succession and the 
recognition of foreign judgments). 

There cannot, however, be any doubt that Professor Graveson has produced 
a reliable and attractively written work which propounds the existing law with 
accuracy and care. A great.deal of material has been pressed into a relatively 
short volume. The author has avoided the danger of overburdening the student 
with an excessive discussion of literature, with mere speculation or theory. 
Nor has it been his ambition to confuse the reader by his own views, which are 
only rarely alluded to. Altogether the subject has been treated with such 
conservatism and restraint that those who have mastered the book are well 
prepared to face the most orthodox of examiners. The number of fiaws is 
very small. Though it is perhaps ungracious to refer to some of the few that 
could be discovered, the purist cannot help objecting to the statement (p. 5) 
that ‘individual principles of the conflict of laws form an integral part of 
the branch of law to which they relate. Thus the rule that the validity of a 
contract as to form depends on the law of the place where the contract is made 
is equally a rule of conflict of laws and of the law of contracts’. The omission 
to distinguish between legitimation by acknowledgment and adoption (p. 182) 
is a matter which could readily be rectified. On pp. 154, 155, the author creates 
the impression that the Vita Food Products Case had affirmed rather than 
demolished the doctrine that a contract, valid by its proper law, is invalid, if 
` it is illegal by the lex loci contractus; nor is it possible to welcome in this 
connection Professor Graveson’s distinction between mandatory and directory 
prohibitions, which is said to be derived from the distinction between jus cogens 
and jus dispositiowm. The appearance of a new word ‘conflictual’ (p. 218) 
should be noted. On p. 281 a reference to Hartmann v. Koenig (1988) 50 
T.L.R. 114 would perhaps have led to a shifting of the emphasis. 

These, however, are minor matters. They do not affect the conclusion that 
this is a book to which both teachers and students will extend a hearty welcome. 


F. A. Mann. 
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Tue Export Trane. A Manual of Law and Practice. By CLIVE 
M. SCHMITTHOFF, Lu.M.(Lond.), Lu.p.(Berl.), Barrister-at-Law. 
[London : Stevens & Sons, Ltd. 1948. xxxii and 898 pp. 
17s. 6d. net.] 


Tus is one of the few books of which it can truly be said that it meets a 
long-felt want. Hitherto the task of a lawyer called upon to advise an 
exporter has been made doubly onerous because of the difficulty of ascertaining 
from him or anyone else the exact details of the business operations involved. 
These transactions are largely based on unwritten mercantile custom and 
in so far as there have been written sources these have consisted of a variety 
of business documents, trade and departmental journals, and publications on 
commerce and economics with which the lawyer was unlikely to be familiar. 
Even when he had grasped exactly how the arrangements worked, he might 
find it necessary to refer to a number of different law books since many types 
of commercial contract (sale of goods, affreightment, insurance, banking, etc.) 
and legal regulations (Exchange Control, Income Tax, Customs and Excise, 
etc.) would be involved. 

Dr. Schmitthoff’s masterly summary of the commercial practice and the law 
applying to it gives him exactly what he has been waiting for, since it describes 
the business transactions and summarises the legal rules applying to them. In 
a comparatively small space and in readily understandable form it analyses the 
various types of export sale, and deals briefly with exclusive sale agreements, 
foreign agencies, foreign branch offices and subsidiary companies, joint export 
organisations, double taxation agreements, bills of exchange, commercial credits, 
export credit guarantees, marine and aviation insurance, carriage by sea and 
air, arbitration, export licensing, exchange control, customs formalities, and 
relief from purchase tax. It also contains a useful appendix of addresses. The 
result is a book which should be invaluable to the business man and which no 
commercial lawyer can afford to be without. It can also be read with advan- 
tage by advanced students of commercial law who want to see how this works 
in practice. 

The summary of contents given above will have indicated the range of 
Dr. Schmitthoff’s researches and it is inevitable that the result should some- 
times whet rather than satisfy the reader’s curiosity. The author quotes in 
footnotes a number of the many sources to which he must have referred, but it 
would be helpful if in the next edition he were to collect these in a bibliography 
indicating in particular the relevant non-legal publications and the nature of 
their contents when this is not apparent from their titles. Over-simplification 
is noticeable in places, particularly in the treatment of bills of exchange, which 
is perhaps the least satisfactory section. In a book of this size a detailed 
discussion of the notoriously obscure section 72 of the Bills of Exchange Act 
would be out of place, but it is hardly helpful to set out this section verbatim 
without a word of explanation (p. 188), and it scarcely seems fair to our parlia- 
mentary draftsmen to do this immediately after quoting the dictum that this 
statute is the ‘best drafted Act of Parliament ever passed’. 

It is also suggested that when dealing with the pitfalls of local legislation 
applying to a foreign branch office or subsidiary a warning might be added 
about possible social legislation which may force employers to secure pensions 
for their workmen, perhaps on a crippling scale. The English practice of 
financing social security by taxation is by no means universal; some countries 
(notably in S. America) consider it more profitable to impose this liability on 
the individual enterprise rather than the national exchequer. 

One final small criticism is that, whereas Dr. Schmitthoff rightly emphasises 
(p. 817) the need to ensure that the contractual method of payment for exports 
complies with the English exchange control restrictions, he omits to point out 
that it is at least equally necessary to ensure that the foreign payer complies 
with the restrictions in force in his own country. This is particularly important 
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in the light of the Bretton Woods Agreement Order in Council and the inter- 
pretation put upon it in Frankman v. Anglo-Prague Credit Bank [1948] 1 K.B. 
730.1. This decision is too recent to have been dealt with by Dr. Schmitt- 
hoff, but apart altogether from the doubts which it raises on whether the 
vendor will have a right of action in England, what the business man wants 
is not a right of action for breach but the smooth fulfilment of his contract, 
and if he is to obtain this he must ensure that the restrictions in both countries 
are complied with. 

In general, however, this book seems most comprehensive and accurate. 
Congratulations are due to Dr. Schmitthoff for a really valuable contribution 
to legal literature and also to his publishers for producing a book which is a 
joy to handle and read and for selling it at a price which is most moderate. 


L. C. B. G. 


Currty’s Law or Contracts. Twentieth Edition, under the 
general editorship of HAROLD POTTER, LL.D., Barrister-at-Law. 
With First Supplement by Barry CsEpLow, Barrister-at-Law. 
[London : Sweet & Maxwell, Ltd. 1947 (Supplement 1948). 
ccxi and 1,807 pp. £8 10s. Od. net.] 


In the case of so well established a work a brief word of welcome to a new 
edition would normally suffice. But something more is appropriate in the 
present case because Professor Potter and his team of able collaborators have 
taken the opportunity of making a number of drastic revisions, The main 
part of the work, that on the general law of contract, has been substantially 
rewritten, principally by Sir Charles Odgers, and is now half as long again as 
in the previous edition. The result is a vast improvement and the only real 
criticism of it is one which applies to the book as a whole, namely, that the 
almost total exclusion of any reference to so-called emergency legislation 
renders it less valuable to the practitioner than it could and should be. This 
doubtless deliberate omission lends an air of unreality to certain sections of 
the book. The type of question which today the practitioner constantly has to 
answer is: Was my client allowed by the regulations to make the profit which 
he alleges he has lost, and was the method of payment provided in the contract 
in accordance with exchange restrictions? But there appears to be no 
reference to either Price Control or Exchange Control Regulations. It is not 
suggested that either topic is one which could be dealt with in detail but the 
practitioner should surely be warned that this and similar legislative interfer- 
ences with freedom of contract must constantly be borne in mind. The 
reader of this book might reasonably suppose that the two chief examples of 
statutory invalidity are sales of offices and charges on benefices; his experience 
` is unlikely to confirm this. In a students’ book it may be permissible to ignore 
anything that can be classed as emergency legislation (even if the emergency 
looks like being prolonged), but the practitioner who ignores it will live (and 
not for long) in a fool’s paradise and a book for his guidance should not ignore 
it either. 

To make room for the increase in the main section, cuts have been made in 
the treatment of special subjects, which are now limited to the following: 
Sale of Goods, Hire-Purchase, Bailments, Carriage, Banker and Customer, 
Guarantees and Indemnities, Loans, Lotteries, Gaming and Wagering, Agency, 
Partnership, Employment, and Contracts relating to Marriage. These are 
dealt with by a variety of different editors, all experts, but who hardly have 
scope to do themselves justice. Moreover, this variety necessarily leads to 
` divergencies of treatment. Thus the section on Agency does not in fact deal 
with the contract of agency but only with contracts with agents, while the 


1 Reversed on other grounds, [1948] 2 All E.R. 1025. 
Vor. 12 , 9 
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section on Partnership is not similarly limited but consists of an elementary 
treatment of the law of partnership. It is a little difficult to see the justifi- 
cation for such divergencies. This criticism is not based on grounds of logic, 
for it is conceded that logic is not the test (if it were it would be impossible 
to support the exclusion of Sale of Land, if Sale of Goods is included—an 
exclusion which is thought to be entirely sound). It is submitted that the test 
for inclusion should be: What would the practitioner expect to find in a 
general book on contracts and what can be dealt with there in sufficient detail 
to meet his requirements? Judged by this test it is suggested that further 
pruning is required and that all special contracts except Sale of Goods and 
Hire-Purchase, should be excluded; the chapters on Agency and Partnership 
being restricted to a consideration of contracts with agents and partners 
respectively. It is believed that a practitioner would not use this (or any 
other) general textbook for reference on any of the other specialised contracts, 
nor would he be well advised to do so, for the treatment of them is necessarily 
superficial (for example, the chapter on Banking consists of little more than a 
copy of the Bills of Exchange Act with an elementary commentary). When 
Joseph Chitty originally published his treatise on the Law of Contracts in 1826 
it may have been possible adequately to cover all forms of contract then known 
in one volume; now it is not. Professor Potter has recognised this, but has 
not carried this recognition to its logical conclusion by converting the book into 
one on the Law of Contract (without an ‘s’). In such a book it is thought 
that Sale of Goods and Hire-Purchase merit inclusion, the former because it is 
the most common and typical type of contract and because its treatment can 
hardly be divorced from the general law of contract, the latter because it is 
closely entwined with the sale of goods and scarcely merits separate treatment in 
a full-sized practitioner’s textbook. But if they are to be dealt with they must 
be treated at adequate length. The present chapter on Sale of Goods is little 
more than a commentary on the Sale of Goods Act and does not deal, as 
surely it should, with the obligations of buyer and seller under c.i.f., f.o.b. and 
other recognised types of commercial contract. The chapter on Hire-Purchase 
also seems inadequate; for example, it does not even refer to the existence of 
the Hire-Purchase and Credit Sales Regulations presumably because of the 
dubious policy, already referred to, of ignoring emergency legislation. If the 
chapters on the other special contracts were excluded, space could be found 
for the needful expansion of the treatment of these two, and it is believed that 
the practical value of the book would be greatly increased. Moreover, it 
could then become a unified treatise once more, instead of an anthology with 
inevitable divergencies of style and treatment. 

These remarks are not intended as carping criticisms but as constructive 
suggestions from one who has used the book extensively in practice in the past 
and who intends to make equal use of it to his continued profit in the future. 
A book that was born in 1826 and is still going strong has obviously (as they 
say) got something, but it is possible that at present it has got too much and 
that recent editions have been begotten by too many. 

The publishers deserve congratulations upon a handsome piece of book 
production which justifies the high price. 

It is intended to keep the book up to date by periodical supplements, the 
first of which (to May, 1948) has now been issued. This deals with over 
seventy cases, decided since the issue of the main work, the most important of 
which is the High Trees Case, to which Mr. Chedlow devotes over a page of 
text without, however, referring readers to Cheshire and Fifoot’s article in — 
63 L.Q.R. at p. 283. 

L. C. B. G. 
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Toe Law oF NEGLIGENCE. By J. CHARLESWORTH, LL.D., of 
Lincoln’s Inn, Barrister-at-Law, Recorder of Scarborough. 
Second Edition. [London: Sweet & Maxwell, Ltd. 1947. 
Ixxxviii and 661 pp. 70s net.] 


‘Tere has for so long now been considered to exist an antithesis between the 
academic and the practical lawyer’s approach to law that a peculiar danger 
may seem to be involved in handing this very practical textbook to an academic 
teacher of law for review. Will not the reviewer tend to lay the main emphasis 
of his remarks on general principles and juristic discussion of difficulties 
in the law of tort? The answer is Yes. The present reviewer will in fact 
measure his remarks against these ‘academic’ standards precisely because, in 
his respectful opinion, the differences mentioned between the practical and 
academic viewpoints are obsolescent and in rapid course of absolute refutation 
by modern integrative tendencies. So far as the substantive law is con- 
cerned, the only real difference between the two is that whereas the academic 
lawyer is given by his calling the leisure to examine the impact of new decisions 
on principle and to advance broad interpretations, the practitioner is precluded 
from this necessary work by the pressure of the day-to-day business of law. 
But the work of the two is not antithetic, it is complementary, the obverse 
sides of the same process of legal development. This is a fact that is meeting 
with more and more extensive recognition today; it is re-echoed by distin- 
guished writers and speakers, and finds convincing illustration in the mounting 
references by judges to juristic writings for support in pronouncements of 
principle. 

In the whole field of legal writing it is probable that the ideal meeting- 
place of the academic and practical methods is to be found in the monograph 
that treats of a selected topic in the same special field of law. In such a work 
there is the time and space in which to engage upon complete analyses of 
major concepts and principles, including consideration of the most significant 
juristic thought, and to support and illustrate these with massive case classifi- 
cations of the practitioner’s kind. Even for the practising lawyer a tabloid 
knowledge of precedents, however exhaustive, is not enough. To render his 
legal equipment perfect there must be an exact appreciation of those principles 
and concepts that set the direction and determine the nature of future legal 
growth. 

On reading the second edition of Dr. Charlesworth’s valuable work one 
cannot help experiencing a feeling of disappointment at the lightness of treat- 
ment accorded to subjects of great general importance and no little difficulty 
in the law of negligence and adjacent topics. No mention is made, for example, 
of the changes that have been rung on the duty of care concept in addition to 
Lord Atkin’s test.1 Again, the topics of volenti non fit injuria, remoteness of 
consequences and dangerous things would seem to demand a more fundamental 
analysis: the assertion that ‘consent means an agreement’ (at p. 506) provokes 
in the reader’s mind an immediate outburst of questioning which is left un- 
satisfied; and the very limited role of the ‘immediate physical consequences’ 
test in Re Polemic needs (in the reviewer’s opinion) to be underlined and 
described; then, the statement that the distinction between things dangerous 
per se and things dangerous because defective ‘is rather obscure’ (at p. 343) 
demands, it is felt, a more subtle examination of the problem than the solution 
implied in the arbitrary and inadequate definition of dangerous things set out 
on p. 231. 


1 A suggestive starting-point for discussion is afforded by W. L. Morison in his 
article ‘A Re-Examination of the Duty to Take Care’ (1948) 11 Mod.L.R. 9. 
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At p. 238 Dr. Charlesworth submits ‘ that liability under Rylands v. Fletcher 
is based on the escape of the dangerous thing from Jand in the occupation of 
the deferidant and that if the escape causes damage there is no necessity to 
satisfy the further condition that the presence of that thing on the land 
constituted a non-natural use of the land’. Clearly, this is. too wide and 
sweeping a statement of the law on the footing of present authorities, but it is, 
it must be admitted, a very bold attempt to overcome the acute problem that 
emerges at this point of defining natural and non-natural user of land. In 
this connection it is perhaps not out of place to suggest that, in the light of 
recent dicta in the House of Lords’ decision of Read v. Lyons, Bohlen’s essay 
on the rule in Rylands v. Fletcher may have fresh meaning for English law 
and English lawyers. 

Further points of a minor kind which are of some interest may be added. 
First, as a matter of purely personal opinion, the present reviewer must 
disagree with the author’s presentation of the ‘ delegatee-cases’ (at pp. 63-5). 
It should, it is respectfully submitted, be made clear that between Samson v. 
Aitchison and Hewitt v. Bonvin a real shift in the law took place, a movement 
from the service-principle of retention of control to the agency-principle of 
implied authorisation. In the second place Dr. Charlesworth’s ultimate 
criticism of Bourhill v. Young (at p. 567) does require elaboration, namely, 
that ‘as the fishwife “suffered substantial damage and suffered it owing to 
the conduct of the cyclist”, there would seem to be some defect in the law which 
does not provide her with a remedy against him’. Does Dr. Charlesworth 
mean by this to support the ‘general theory’ of the foundation of tortious 
liability? It is not really sufficient to follow up the quoted words with a case 
under the Workmen’s Compensation Acts. The analogy between the latter 
and the common law of negligence is (in our submission) a false one, for the 
purposes of the two heads of law are different and it is their diverse purposes 
that have given to the respective rules of law their separate and different 
shapes. 

Next, there are two small points: it is surely not quite correct to say that 
‘the doctrine of scienter applies to trespass when the ordinary consequences 
of trespass are being ascertained’ (at p. 338). Remoteness of consequences 
in the context of cattle-trespass simply involves a specialised application of 
the ‘reasonable foresight test’. And, as a matter of arrangement, it would, 
in the reviewer's opinion, be more natural to deal in a single chapter with the 
subject-matters of Chaps. 18 and 21, namely, the law relating to Factories 
and Mines and Breach of Statutory Duty. 

A final matter remains for comment. Just as the author’s analysis of 
principle is, in our opinion, incomplete, so too are his references to juristic 
writings. It is true that some textbooks and some articles are mentioned in 
the footnotes, but the policy which led to the exclusion of many writings of 
importance is not really clear and might well be reconsidered. 

In reviewing a substantial work like the present one, wherein a lawyer's 
disagreement between author and reviewer must inevitably arise at many 
points, it is a difficult matter, after concentrating on criticism, to readjust 
the balance so as to leave the reader with a well-proportioned view of the 
positive virtues and merit of Dr. Charlesworth’s book. Indeed, as the work 
is in keeping with its author’s high reputation, it is well-nigh an impertinence 
to lay stress on its merit: it goes without saying. One should emphasise, 
therefore, that the major criticisms of substance advanced above have been 
stimulated by Dr. Charlesworth’s book. It is a large-scale work that forms a 
very valuable collection of authority, accurate in its scholarship, suggestive in 
its joinder of negligence with liability for dangerous things and always lucid 
in exposition, as befits its author. For the lawyer who has a special interest 
in tort, it is a fruitful book. Certainly, the reading of its six hundred-odd 
pages has afforded the present reviewer a great deal of pleasure. 


C. GrRuNFELD. 


’ 
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A Divorce Hanpsoox, including other Matrimonial Causes. By 
S. SEUFFERT. [London: The Solicitors’ Law Stationery 
Society, Ltd. 1948. xxviii and 192 pp. 17s. 6d. net.] 


PropaTE AND Divorce Hanpsoox. By D. Perronet Rees. Second 
Edition, revised and enlarged. [London: Butterworth & Co., 
Ltd. 1948. xlviii and 489 pp. 27s. 6d. net.] 


NOTES ON MATRIMONIAL Causes PROCEEDING IN District REGISTRIES. 
By Tuomas Stanworta Humpureys. Second Edition, revised. 
[London : The Solicitors’ Law Stationery Society, Ltd. 1948. 
82 pp. 7s. 6d. net. ] 


Tue first book covers the general field of matrimonial causes and sets out to be 
of use to practitioners, students and social workers who need to acquire a general 
knowledge of the subject. It consists of seventy-five pages of text, a well 
chosen selection of precedents of pleadings and an appendix containing the 
Matrimonial Causes Rules, 1947, and the principal relevant statutes. 

The book has grown out of the author's excellent annotations to The Matri- 
monial Causes Act, 1987 (Solicitor? Law Stationery Society, 1937; Second 
edition, 1944). This parentage, worthy though it is, is the book’s source of 
weakness as the text, although admirably accurate and enlightening, suffers 
from excessive compression; a style of writing appropriate to noting a statute 
but not really suitable for a handbook, particularly one intended to include the 
interested layman amongst its readers. It also accounts for the fact that the 
part of the book dealing with divorce and nullity is infinitely more complete 
to that dealing with summary jurisdiction, which is somewhat sketchy. 

These few remarks of general criticism are not intended to decry the 
otherwise considerable merits of this book. A month’s constant use in 
chambers has not found the index wanting on any one occasion, and the text 
has invariably been illuminating and led to the speedy discovery of the relevant 
authority. There can be little doubt that this book deserves a place in the 
libraries of practitioners and students alike. 

Perronet Rees’ Probate and Divorce Handbook provides (quoting the 
author’s preface) ‘in one compact and easily carried volume the requisite 
information as to the law and practice in non-contentious probate and divorce, 
which the practitioner engaged in such business requires in the course of his 
work from day to day’. It is difficult to imagine a book which achieves its 
purpose with greater excellence. In its four hundred-odd pages it covers both 
divorce and probate with equal thoroughness, and as one would expect of its 
author, is remarkably well arranged, complete and reliable. Amongst its many 
good features the number of precedents is particularly valuable to the 
practitioner. 

Thomas Humphreys’ Notes on Matrimonial Causes Proceeding in District 
Registries is a helpful commentary on the Matrimonial Causes Rules, 1947. 
It is a pity that no room has been found to include the rules themselves, but 
apart from this complaint this small work can be strongly recommended as a 
safe guide to all those who have the conduct of matrimonial proceedings in 
District Registries. H. B. Granz. 


A HANDBOOK on THE DraTtH Duties. By H. ArnoLbD WOooLLEY, 
Solicitor of the Supreme Court. Sixth Edition. [London : 
The Solicitors’ Law Stationery Society, Ltd. 1948. xxxv and 
849 pp. 27s. 6d. net.] 


Tue popularity and usefulness of this book is attested by the exhaustion of the 
fifth edition despite its reprint in 1946; this last edition was comprehensively 
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reviewed at 9 M.L.R. 208-9, so that only the important changes made in the 
sixth edition require noting. The arrangement of the chapters has been 
somewhat altered and much new matter added owing, in the main, to the 
important changes made by recent Finance Acts—with the result the work has 
been lengthened by nearly eighty pages. The main additions relate to the 
relief in respect of double taxation given by the Finance (No. 2) Act, 1945 
(pp. 86-101) and the changes resultant from the provisions of the Finance 
Acts, 1946 and 1947, relating to alterations in the rates and incidence of the 
duties and to the increase in the period during which liability attaches in 
respect of inter-vivos gifts; Mr. Woolley calls attention (p. 178) to the serious 
difficulties arising from the doubling of succession and legacy duties as regards 
settled estates, cf. section 49, Finance Act, 1947. Though published before 
the Finance Act, 1948 became law, Mr. Woolley refers in his Preface to the 
effect of section 76 of this Act which apparently reverses Barclays Bank, Ltd. 
v. Att.-Gen. [1944] A.C. 372 as regards persons dying after April 7, 1948. 
Other noteworthy additions are sections regarding ‘Special Methods of Pay- 
ment’ (pp. 23-6), ‘How the Estate is Valued’ (Chap. VIII) an enlargement 
of the Chapter (XVI) on ‘Mitigating the Duties’ and a section dealing with 
the valuation of ‘tax-free’ annuities (pp. 180-1) in which the implications 
arising from Berkeley v. Berkeley [1946] A.C. 555 ure discussed. 

In his Preface Mr. Woolley calls attention to four reforms in the law 
relating to the Death Duties which he considers require urgent consideration, 
namely, easing the burden in respect of ‘quick successions’, a new Act 
embodying all the legislation on the subject some of which dates back to 1796, 
revision of the system of ‘aggregation’ for Estate Duty purposes and payment 
by the Inland Revenue of the taxpayer’s costs of appealing to the higher 
courts in proper cases. 

The present edition has bettered the excellent earlier editions and your 
reviewer can do no more than repeat his previous encomium that this is a most 
useful work, not only for the practising lawyer for quick reference and the 
practical application of the duties but also for the student as a general intro- 
ductory work to the subject; the last three editions of this work have been 
prescribed by the Law Society for its Final Examination candidates. 


A. FARNSWORTH. 


ZIVILPROZESSRECHT, EINE SYSTEMATISCHE DARSTELLUNG. ADOLF 
Scuénxe (Professor at the University of Freiburg). Fourth 
Edition. [Karlsruhe: Verlag C. F. Müller. 1948. xii and 
448 pp. 16 DM.] 


Z.WANGSVOLLSTRECKUNGSRECHT, EINE SYSTEMATISCHE DARSTELLUNG. 
ADOLF Scuinxe (Professor at the University of Freiburg). 
Fourth Edition. [Karlsruhe: Verlag C. F. Müller. 1948. 
x and 279 pp. 9 DM.] 


Proresson Schinke’s two books have in the course of a few years attained 
considerable popularity among German lawyers. They form at present the 
only fairly up-to-date guide to the German law on civil procedure and enforce- 
ment of judgments. There is no doubt that they deserve the appreciation 
which they have found. The author knows how to write clearly and attractively. 
He illustrates his propositions by many well-chosen examples from the practice 
of the courts. Occasionally he refers to comparative law for further elucidation 
of important points. The present edition is a reprint of the third edition, which 
appeared in 1946. There are naturally not a few points with regard to which 
the work is now no longer fully correct. The amendments of the Code of Civil 
Procedure enacted by the Central Legal Office in the British Zone, the creation 
of the High Court for the Combined Economic Area and that of the Supreme 
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Court for the British Zone—all events of first rate importance—have not yet 
been taken into account. The isolation of German legal science from the rest 
of the world has also led to some mishaps in the references to foreign legal 
literature. Thus the author’s list of sources of English civil procedure 
contains neither the White Book, nor Odgers’ Pleading and Practice, nor the 
Encyclopedia of Court Forms and Precedents and last but not least also not 
that veritable mine of information for any student of the English law of civil 
procedure, Dr Jackson’s Machinery of Justice in England. 

What is perhaps a more serious matter in a book intended in the first 
instance for students is the almost complete absence of historical references or 
of a brief survey of the history of German civil procedure. Dr. Schinke’s 
intention clearly was to write an austerity book, in other words a book that 
gives all the material that the practitioner needs—but not more. The result 
of his endeavours is a work that is completely reliable as a statement of the 
law that was in force when it was written. But the inspiration that a student 
could derive from works like the treatises of Richard Schmidt or the shorter 
work of Friedrich Stein are as absent from his work as the profundity of 
Adolf Wach’s famous first volume or the intellectual penetration of Konrad 
Hellwig. 

In this country we have not yet developed a science of the law of civil pro- 
cedure. English lawyers, desirous to know what science can achieve, will find 
little to satisfy their curiosity in this work. For them Carnelutti’s great Sistema 
di Diritto Processuale Civile—with all its weakness—will still remain a better 
introduction to a branch of scholarly endeavours whose non-existence in this 
country has helped to frustrate many well-meant reforms during the last 
seventy-five years. 

E. J. Coun. 


Locat COUNCILS AND THE CITIZEN. By R. SmmoN, M.A., Assistant 
Solicitor, City of Kingston-upon-Hull. [London : Stevens & 
Sons, Ltd. 1948. ix and 197 pp. 5s.] 


Tus small paper-covered book in the series ‘This is the Law’ is, for its 
purpose, very good indeed. The layman for whom it is designed is perhaps a 
somewhat elusive gentleman; he who does not know a considerable amount 
about the powers of local authorities must be blind and deaf, unmarried and 
without a roof over his head and (in those circumstances) ignorant of the 
welfare services for handicapped persons. But the citizen often has not a 
clear, broadly drawn, picture of the complete structure. This book will give 
it to him. The need for interest in local government cannot be over-stressed; 
properly met it could transform representative government into democracy. 

The chief criticism to be made is that the presentation is too matter-of-fact. 
There is no dullness but, clarity of exposition apart, there is on the other hand 
not much light. The author rides on a tight rein and never gives his mount 
its head. There may not have been space for the past of local government; 
but surely a page could have been spared for its future. I did not notice one 
expression of personal opinion. But, indeed, even this criticism is perhaps 
unfair for the purpose was exposition not comment, and the citizen will not 
buy this book, it may be said, to read what another citizen thinks of the matter, 
but to discover what the matter is. For once the blurb accurately describes 
the content which does provide ‘a compact and practical guide to assist any 
citizen, whether elected councillor or not, to obtain a better knowledge of the 
extent of the powers and duties of his local council’. 


J. A. G. GRIFFITH. 
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Lecar Errecrs or War. By Sir A. D. McNarr. Third Edition. 
{Cambridge : The University Press. xxiv and 458 pp. (with 
index). 25s. net.] 


WE reviewed the second edition of this book, which was in effect a new work, 
in 8 Mod.L.R. p. 86. It is unnecessary to discuss the present edition at such 
length as apart from a few minor amendments, and the noting of the sur- 
prisingly few decisions which have occurred since 1944, when the second edition 
appeared, the only alterations in the book consist in the addition of a number 
of chapters to the appendix. These consist of the text of two statutes (the 
Law Reform (Frustrated Contracts) Act, 1943, and the Limitation (Enemies 
and War Prisoners) Act, 1945) and two articles which have appeared in 
learned periodicals, viz., a commentary on the 1943 Act and an essay on the 
requisitioning of merchant ships. 
C. 


Tue Law or Trane Unions. By H. SamueEns, M.A., of the Middle 
Temple and Northern Circuit, Barrister-at-Law. Third Edition. 
[London : Stevens & Sons, Ltd. 1948. xv and 96 pp. 
6s. net.] 


INDUSTRIAL Law. By the same author. Third Edition. [Sir Isaac 
Pitman & Sons, Ltd. 1948. xix and 252 pp. 16s. net.] 


Tese two new editions of Mr. Samuels each represents the steady demand 
with which the author’s books have deservedly met. Both are of a purely 
expository kind, in which the close analysis of difficult law gives place to a 
lucid enunciation of main and established rules. 

More particularly, the former affords a very useful handbook of the 
working rules of trade union law. Its value may possibly be more appreciable 
im the case of the layman in daily contact with trade union relations than in 
the case of the lawyer, whose need is, of Course, for a work of greater intensity 
of detail. None the less, the student who is initially approaching a study of 
industrial law in general and trade union law more especially, will undoubtedly 
derive considerable assistance from Mr. Samuels’ book. It forms an accurate 
and concise account of its subject-matter, including a neat summary of the 
effect of the most important legal change in trade union Jaw since the last 
edition two years ago, that is to say, the Trade Union Act of 1946. It might 
be added that the only quarrel the reviewer had with this little book was that 
he felt that pp. 18-19 on trade union agreements as to terms and conditions 
of service might have been somewhat expanded in view of the great importance 
of this topic. 

The second, a more substantial volume on industrial law, covers a very wide 
field in the course of its two hundred-odd pages. Unlike other similar works 
of an introductory nature, the present book has—and rightly so in the 
reviewer’s respectful opinion—its centre of gravity in the statute law relating 
to employment. No more than forty to fifty pages are expended on the related 
common law, including the apprentice’s contract. This severe condensation of 
material, for which normally only a lengthy treatment is adequate, may well 
explain the oversights that came to the reviewer’s notice. On the first page 
of the book the statement that ‘No agreement will suffice to create an 
apprenticeship unless an indenture is executed’ must be radically revised in 
the light of the Apprentices Act, 1814, s. 2. And at p. 9, where the author 
writes that in the case of contracts not to be performed within a year, the 
legal process is ‘entirely’ excluded, the practical pre-requisite of express 
pleader does require mention. 

On the statutory side, wages, factories, employers’ liability and workmen’s 
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compensation, trade unions, national health and allied insurance schemes and 
schemes of co-operation and voluntary welfare between employers and em- 
ployees, all find their place. The recent National Insurance Acts have, how- 
ever, rendered this major portion of the book transitional in design, in that the 
old and the new organisations of national insurance and employers’ compensa- 
tion have both had to be set out in successive chapters. In connection with 
workmen’s compensation law, consideration of the important doctrine of 
‘election is surprisingly reduced to the scantiest proportions in Chapter V. 
This notwithstanding, the book as a whole reads easily and may be recom- 
mended to a similar group of readers as the Law of Trade Unions. A final 
point of interest should be noted: save for the first chapter dealing with 
apprentices, the master-servant dichotomy is nowhere to be found. The more 
modern employer-employee terminology is adopted and must certainly be 


considered more in accord with the temper of our times. C. GRÖNFEID 


CLARKE HALL AND Morrison’s Law RELATING TO CHILDREN AND 
Youne PERSONS INCLUDING THE Law oF ADOPTION. Third 
Edition by A. C. L. Morrison assisted by L. G. BANWELL. 
[London: Butterworth & Co., Ltd. 1947. 876 and (index) 
29 pp. 87s. 6d. net.] 


Tue present third edition of this indispensable book, coming after an interval 
of five years since the second edition, embodies the law up to March 81, 1947. 
Most of the changes which had to be made were necessitated by the Education 
Act, 1944, parts of which are reproduced with brief annotations. 

It is not the fault of the authors that so soon after its publication con- 
siderable sections of the present edition have become out of date or incomplete 
through the passing of the Criminal Justice Act, 1948, and of the Children 


Act, 1948. Hermann MANNHEIM. 


PatMer’s Company Law. Eighteenth Edition by His Honour 
Judge TopHam, k.c. [London : Stevens & Sons, Ltd. 1948. 
exiv and 806 pp. (with index). 35s. net.] 


We last published a review of Palmer in 1943 (6 M.L.R. 255). Since then 
there have been the Report of the Cohen Committee and its translation into 
the Companies Act, 1947. This new edition of Palmer is naturally much taken 
up with bringing the provisions of that statute into the text. As it was well 
known, and had in fact been officially announced, that a consolidation measure 
would be enacted as quickly as possible—it received the Royal Assent within 
a few weeks of the appearance of this volume—it is a little difficult to under- 
stand why the new edition could not wait until this had reached the Statute 
Book, for in the result the new edition has in one sense already become out 
‘of date. There have, of course, been quite a number of new decisions in the 
interval, e.g., those dealing with the service of notices on shareholders abroad, 
issue of shares at a discount, criminal liability and other matters. The more 
important of these have been noted up by Judge Topham ‘with his usual 
accuracy, but the harvest is less abundant than during most periods of similar 
length, so that the urgency of a new edition on that score can hardly be 
pleaded. 

It is almost needless to say that the 1947 Act has been incorporated with 
the skilled draftsmanship for which the editor was well known when at the 
bar. We do not propose to comment upon it, however, as it has already been 
the subject of a note in this Review (see Vol. 11, 81), as well as an article on 
the Cohen Report (see Vol. 9, 235). c. 
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Company Accounts. By Vivian H. Frank, m.a.(Cantab), F.c.a. 
[London : Sweet & Maxwell, Ltd. 25s. net.] 


Iw the preface of this book the author emphasises that the book is ‘ primarily 
concerned with the art of communicating and interpreting financial results’. 
It deals with the law and practice relating to Company Profit and Loss 
Accounts, Balance Sheets and Group Accounts, and is an invaluable guide to 
those concerned in the compilation of accounts for publication, as well as to 
investors. 

The book embodies the important new Accounting provisions of the Com- 
panies Act, 1948, operating from July 1, 1948, and in the first chapter sets out 
very clearly the requirements of the new Act concerning accounts. 

In an appendix are reproduced the published accounts of several well- 
known companies, but as these were all issued before June 30, 1948, they were 
prepared in compliance with the 1929 Act. It would have been better to delay 
publication so as to include published accounts which embody the most recent 
legislation. 

There are suitable references to accountancy practice in the United States 
as well as to the Recommendations on Accounting Principles issued by the 
Council of the Institute of Chartered Accountants. 

F. W. LITCHFIELD. 


La CRIMINALITÉ JUVÉNILE en tant que Phénomène économique et 
social. Par HENRI Grete. Avec une préface du Professeur 
JosePH Maenor. [Varsovie. 1947. 98 pp.] 


Tue author of this little book is apparently a Pole with some first-hand 
experience of war-time conditions in England, France and Poland. The prin- 
cipal subjects discussed (most of them very briefly) are vagrancy; mendicancy ; 
prostitution among juveniles; French and English statistics of juvenile delin- 
quency; and the fight against it by way of repressive and preventive measures. 
As the title implies, the emphasis is throughout on social and economic rather 
than on psychological factors, and the author makes it clear that he regards 
the effect of hereditary factors as negligible. 

The literature referred to and the statistical figures reproduced are mostly 
pre-war. 

Although the book contains a few interesting observations, the problems 
under discussion are obviously too many and too complex to be adequately 
treated in a book of ninety-three pages, eighteen of which consist of various 
Prefaces, facsimiles of Prefaces, and the like. Hermans Manwuerm. 


THREE LECTURES ON THE COMPANIES ACT, 1947. Delivered by 
Henry B. Lawson, M.C., B.A., LL.B. [London: The Law 
Society. 1948. 58 pp. 2s. 6d. post free. ] 


Ir is understood that when these three lectures were delivered in May of this 
year some of the audience found parts of them rather heavy going. This may 
have been because Mr. Lawson tended to over-estimate his hearers’ powers of 
assimilation and attempted to cover too much ground. But though this may 
have detracted from their value as oral lectures it increases their value to the 
reader and this meaty little booklet will be most useful to all who require a 
handy guide to the major changes recently made to our company law, Its 
great advantage is that Mr. Lawson is not content merely to summarise the 
Act; he also emphasises points of difficulty and gives us the benefit of his 
opinion based on a wide practical experience and close association with the 
genesis of the Act. L. C. B. G. 
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OvEez Practice Nores. No. 1—Change of Name. By J. F. 
Josuinc. Second Edition. [London : The Solicitors’ Law 
Stationery Society, Ltd. 1948. No price mentioned.] 


Ox twenty-three pages the author gives an account of the law and practice 
relating to change of name. In particular, he deals with Deed Polls, i.¢., the 
method of changing names with which practitioners are most frequently 
concerned. There are valuable points on the change of Christian names, but 
the author is at his.best when dealing with standard questions likely to arise 
in everyday practice. He has included ten useful precedents, though the form 
of advertisement in the London Gazette (No. 6) might be shortened without 
loss of clarity. 
F. A. Many. 


La PUISSANCE PROTECTRICE EN DROIT INTERNATIONAL D’APRES LES 
EXPÉRIENCES FAITES PAR LA SUISSE PENDANT LA SECONDE 
GUERRE MONDIALE. [Basel: Helbing & Lichtenhahn. 1948. 
79 pp. No price mentioned. | 


"Jys little book mainly consists of a description of Switzerland’s experience 
during the second world war when she acted as Protecting Power for a great 
number of States. Although the book is published under the auspices of the 
Institute of International Law of Basel University, it does not aim at a close 
legal analysis of the position of a Protecting Power, but has an almost 
exclusively descriptive character. For a book of this type it would have been 
useful to publish source material bearing upon the relations between the 
Protecting Power and its principal, e.g., upon the financial arrangements which 
must have been made, the scope of the Protecting Power’s agency and so forth. 
As, however, the available literature on the subject is scanty, the author’s 
contribution will be found a useful addition. 

` ` F. A. Mann. 


Tur PRINCIPLES OF LAND LAW UNDER THE LAND REGISTRATION ACT, 
1925. Second Edition. By HAaroLD POTTER, LL.D., Gray’s 
Inn, Barrister-at-Law; Fellow and Dean of the Faculty of 
Laws of King’s College, London, and Professor of English Law 
in the University of London. [London: Sweet & Maxwell, 
Ltd. 1948. xv and 128 pp. 15s. net.] 


Tue second edition of this interesting book shows many changes. There has 
been much rearrangement and rewriting of the text. Two new chapters 
have been added, one on Concurrent Interests (with some valuable new 
matter), and one on Mortgages and Charges. There are now Tables of Cases 
and Statutes. But despite many alterations of detail, the main argument is 
unaffected, and the last chapter, in which the author sums up his conclusions, 
has required practically no retouching. 

This is no mere introduction to registered conveyancing. Essentially, it is 
a monograph on the interactions between Land Registration and the substantive 
law of land, and its importance rests partly upon the pioneer work which 
Professor Potter has done for us in this field, and partly upon the fact that 
it represents a crystallisation of his teachings as contained in his larger works 
on Land Registration. The author's ability and experience require us to give 
his opinions the attention they deserve; but, though we disagree with him at 
our peril, we feel that some of his views constitute a real danger to the smooth 
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working of land registration and must not be allowed to pass without 
challenge. 

A glance through the pages of this book will be sufficient to show that in 
Professor Potter’s opinion even the elementary principles of land registration 
are shrouded in obscurity. Now difficulties are bound to arise in construing 
the statute, but we may well doubt whether their number is as great as 
Professor Potter would have us believe. Some of them are clearly the 
secondary consequences of his own major premises. Thus, perhaps the central 
thesis of his book is that the estate of the registered proprietor is not the old 
common Jaw estate but a new statutory estate, with statutory (and, it seems, 
exclusively statutory) incidents. Unfortunately, as the author points out, ‘ the 
draftsmen . . . neither completely defined the incidents of the registered estate 
nor left them to be inferred by reference to the Common Law. This ambiguity 
leaves the position uncertain’. We may thus well ask whether it is not 
possible, as it would clearly be desirable, to discard Professor Potter’s thesis 
and so escape his ambiguities. He bases his opinion on the fact that the 
draftsmen found it necessary to define the proprietor’s powers, instead of 
leaving them to be inferred as a necessary consequence of his ownership of a 
common law estate; ‘this’, he says, ‘. . . destroys the old common law owner 
beneficially entitled’ (p. 102). We would suggest, however, that this argument 
fails to take account of the distinction between the existence of a power and 
the manner of exercising it, and that the Act, as a conveyancing Act, is 
primarily concerned with the latter and not with the former. Once this dis- 
tinction is grasped it becomes evident that the draftsmen were compelled to 
specify the powers of a registered proprietor not in order to define them, 
much less to create them, but simply to indicate what section 69 (4) calls the 
* manner authorised by this Act’ for their exercise. If we adopt this view, 
we shall at least be spared the indignity of assuming, as Professor Potter is 
compelled to assume (pp. 60-1), that on the death of a registered proprietor 
his legal estate is in nubibus just because the Act is silent as to its devolution, 
a reductio ad absurdum which we will not willingly accept. 

The two functions with which the Act is essentially concerned are, first, the 
manner of creating and transferring interests, and, second, the protection of 
interests once they are validly created. In the course of devising machinery 
for the protection of interests, the Act throws up the phrases ‘overriding 
interests’ and ‘minor interests’ as a convenient statutory shorthand. These 
two conceptions, together with what he (and the Rules) calls ‘registrable 
interests’, Professor Potter uses as the basis of a classification of substantive 
proprietary interests to replace the traditional classifications of ordinary land 
law. Now undoubtedly the technical method of protecting an interest against 
possible future interference will in some way affect its nature; but to use 
differences in technical methods of protection against hypothetical future 
dangers as the basis for defining the nature of the rights themselves is, to say 
the least, a highly questionable process, all the more so when the Act which 
creates those methods intends the statutory classification itself to be neither 
rigid nor exhaustive. Thus a legal easement may in some circumstances be an 
overriding interest (s. 70). But when the registered proprietor expressly 
creates a legal easement by registered disposition, notice must be entered on the 
register of the title to the servient tenement (s. 19 (2) ). Now the definition of 
‘overriding interest’ in section 3 (xvi) (unfortunately not mentioned by 
Professor Potter) expressly excludes interests entered on the register, so that 
a legal easement created and noted in the normal way is not an overriding 
interest. An even better illustration is the interest created by a lease con- 
taining an absolute prohibition against all dealings, an interest which Professor 
Potter considers to be a Minor Interest, and therefore equitable. Such a lease 
is at least a lease, and therefore a disposition authorised by section 18; it must 
therefore comply with the requirements of s. 19. Generally speaking, section 19 
enacts that all dispositions under section 18 must be completed by registration 
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and noted. But by section 8 (2) a lease containing an absolute prohibition against 
all dealings cannot be registered. To meet this, and a similar point in relation 
to leases for twenty-one years or less, section 19 (2) states that a lease not 
required to be registered shall nevertheless take effect as a registered dis- 
position immediately on being granted. What, then, is the nature of the 
interest under such a lease which is duly noted on the freehold register? It 
cannot be a minor interest, as Professor Potter suggests, for the definition 
(s. 8 (xv) ) excludes interests created by registered dispositions. It is clearly 
not an overriding interest or a registrable interest. Obviously, therefore, it is 
a perfectly ordinary legal term of years, protected by notice as required by 
the Act. As long as an interest is protected, the Act is not concerned with it 
any further. 

Difficulties in detail are bound to arise from any attempt to hammer out 
a new substantive law upon such an elastic anvil, and it is not surprising 
that Professor Potter’s chapters on Overriding Interests and Minor Interests 
are full of them. Five pages of the former are devoted to the creation of 
incorporeal hereditaments. The passage itself is obscure, and we have not been 
able either to follow the author’s arguments or to identify his conclusions; but 
it is fairly evident (see especially p. 50) that there is a tendency to confuse 
the future protection of interests validly created with the previous validity and 
hence the original creation of those interests. Once that distinction is grasped, 
the principles of the Act become quite clear. If a registered proprietor wishes 
to create one of the incorporeal hereditaments referred to in section 18, he must 
do so in the prescribed manner, and the transaction must be completed by the 
registration of the henefit in accordance with section 19. In the case of a legal 
rentcharge, registration involves the opening of a new, separate, register for the 
title to the rent. In the case of a legal easement, registration is necessary only 
if the title to the dominant tenement be registered, and will take the form of 
the insertion in the property register of a reference to the benefit. If the 
transaction is not so registered, it will not have been ‘completed’, so that no 
legal estate will have been created; the position would be analogous to that 
which would arise in ordinary conveyancing if a deed of grant were to be 
executed but not delivered. 

Perhaps the most striking illustration of the dangers inherent in Professor 
Potter’s method of interpretation is his treatment of section 101. Previous 
sections (¢.g., S. 18) have laid down the manner in which certain specified trans- 
actions must be effected. Section 101 is a sort of residuary section; any other 
‘permissible’ interest may be created ‘in like manner .. . as if the land were 
not registered’, Thus, an easement for life, not being a legal interest, does not 
come within the scope of section 18, which applies only to the creation and 
disposition of legal interests (s. 18 (4)), and so falls within section 101. 
Professor Potter does not include section 101 in his list of the powers of a 
registered proprietor, nor does he refer to it in relation to those powers. 
Instead, he chooses to discuss it under the heading ‘Definition of Minor 
Interests’. More remarkably still, he arrives at the conclusion that the section 
applies only to equitable interests taking effect behind a settlement or a trust 
for sale. His reasoning appears to be this: By section 101 (2), all interests 
created under this section are to take effect as minor interests and are capable 
of being overridden by a registered disposition for value; the only minor 
interests capable of being so overridden in all circumstances are interesls 
behind settlements and trusts for sale; therefore the section can apply only 
to interests behind settlements and trusts for sale. Unfortunately, he does 
not refer to section 101 (8), under which minor interests may be protected by 
notice, etc, or to section 52 (1), under which a registered disposition takes 
effect subject to all interests protected by notice, if they are valid and not, 
independently of this Act, overridden by the disposition. On any view of the 
general principles of the Act, Professor Potter’s conclusions on this particular 
point cannot be accepted; but we have drawn attention to them because they 
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illustrate once again the difficulties which arise from a failure to distinguish 
clearly between the existence of a power, the manner of exercising it, and the 
subsequent protection of interests thereby created. 

A further illustration, no doubt, is the author’s striking neglect of 
section 107, an important section which not only completes the statutory 
system of protection but also helps to solve some of Professor Potter’s own 
problems. An agreement for a lease is a contract and not a disposition, so 
that it does not come within the scope of either section 18 or section 101. 
Any proprietary interest to which it may give rise is the consequence of the 
equitable doctrines associated with the enforcement of contracts. With the 
emergence of such an equitable interest the Act is not concerned. It is, how- 
ever, very much concerned with the protection of such an interest once it has 
arisen, and this protection is given by section 107; the enforceability of such 
a contract is to be a minor interest, requiring protection on the register if it 
is not to be overridden by a subsequent registered disposition for value. 
Similarly, a transfer for value of the fee simple not completed by registration 
will, no doubt, in accordance with principles well established in connection with 
void leases, be treated in equity as an agreement to complete by registration; 
again the enforceability of this implied agreement will be a minor interest 
requiring protection by notice under section 107. Professor Potter is much 
concerned that by section 70 a lease for twenty-one years or less is an over- 
riding interest, and that by section 3 (x) ‘lease’ includes ‘agreement for 
lease’. Here, he suggests, is an extension of Walsh v. Lonsdale, for such an 
agreement will be binding without notice or entry on the register. Again, 
another overriding interest is the ‘ rights of every person in actual occupation’, 
and Professor Potter suggests, though with obvious reluctance, that if the 
purchaser under an unregistered conveyance goes into actual occupation, his 
rights may be protected as an overriding interest, thus undermining the funda- 
mental principle of the Act. The answer to both problems is given by the 
express words of section 107; the only ‘right’ which in either case can bind a 
future purchaser is the right to enforce a contract against him, and this right 
is a minor interest requiring protection by notice. 

We are fortified in our belief that the conclusions hitherto reached are 
sound by the fact that all of them bring the substantive law of registered 
land into conformity with the general rules of ordinary land law. Our own 
fundamental attitude to the Land Registration Act, as, indeed, it is to the 
bulk of the 1925 legislation as a whole, is that it is essentially a conveyancing 
Act, and that in consequence there is a very strong presumption against any 
interpretation of it which would involve a change in the substantive law of 
land. We do not think, however, that Professor Potter would accept this as 
the proper approach. In almost his last sentence he tells us that ‘When 
registration of title has become compulsory in all parts of England and Wales, 
books on land law will be written that at first glance will be completely 
novel to those acquainted only with the old system’. Now this has a familiar 
ring; it is what we were all saying before 1926 when we began to study the 
rest of the property legislation, and we even re-wrote our textbooks so as to 
use section 1 of the Law of Property Act as a list of chapter headings—much 
to the bewilderment of our readers. What was perhaps even worse, the early 
decisions on the Acts adopted the same atmosphere of revolution, so that we 
were saddled with cases like Re Kempthorne and its bastard brood, a line of 
decisions which the future historian will class with Shelley’s Case as a singular 
aberration of the judicial mind. 

Today we are slowly emerging from this miasma, and, with the help of 
seasonable jolts from town and country planning, we are once again turning 
our minds to the fact that after all land law is something more than a hand- 
maiden to conveyancing. We have still time to preserve registered land law 
from a repetition of our earlier mistakes, but to do so we must get clearly in 
our minds the relation between, and the relative importance of, land law and 
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conveyancing in modern society. For whom does land law exist? For the land 
owner and his neighbours, or for the conveyancer? Put in this way there 
can surely be only one answer to the question. Yet to the land owner, what 
is important is the substantive nature of his rights and duties; of those 
rights, the right to convey is merely one, and the technical method of 
exercising that right is to him of secondary importance and a matter which 
hitherto he has been content to leave in the hands of his technical advisers. If 
this be the true perspective, the time has surely long since passed when land 
law could be considered in the main as a secretion in the interstices of 
conveyancing. 
A. D. HARGREAVES. 


Law or Corpyricut. By W. W. Copincer and F. E. SKONE JAMES. 
Eighth Edition. [London: Sweet & Maxwell, Ltd. 1948. 
xxii and 664 pp. £8 8s. net.] f 


Cornara, edited by Skone James, is the standard book on the English Law of 
Copyright. It contains comprehensive information on the Nature and History 
of Copyright, on the Copyright Act, 1911, and ancillary statutes, on rules and 
orders affecting Copyright, on all the relevant case Jaw and on arrangements 
between authors and publishers. In addition it deals briefly with International 
Copyright and the Copyright Laws of the British Dominions and the U.S.A. 

The first edition of this work by Copinger appeared in 1870. The eighth 
edition by Skone James, published in 1948, is up to the high standards of the 
earlier editions. The chapters on Infringement of Copyright, Civil Remedies, 
and Arrangements between Authors and Publishers have been rewritten; they 
are now more systematically arranged and deal with several new problems not 
broached in earlier editions, such as ‘television’ and ‘music while you work’. 
The case law has been brought up to date to the end of 1947. 

Coming to minor criticisms, only twelve lines are devoted to the subject 
of the liability of authors and publishers to income tax. The decision of the 
Court of Appeal in Nethersole v. Withers (affirmed by the House of Lords in 
1948) is referred to in a footnote on the chapter on Licences, but its implications 
on income tax are not dealt with. Information on the problem, often con- 
fronting authors, to what extent expenses may be deducted from royalties for 
income tax purposes is lacking. It might be argued that these problems belong 

‘more properly to a book on income tax law. However, since authors and 
publishers and their legal advisers have become used to rely on Copinger for 
complete information on agreements and arrangements in the realm of copy- 
right law, they will surely be grateful to Skone James if he amplifies the 
paragraph on this subject in the next edition. 

Skone James makes interesting comparisons between the protection afforded 
to authors and that afforded to inventors. He explains clearly that the copy- 
tight laws accord protection, not to ideas but to the particular expression of 
ideas; while the protection of the ideas themselves falls within the realm of 
the patent laws. Issue might be taken with Skone James’s statement on p. 2 
that ‘the grant of a patent does prevent full use being made of knowledge’; 
indeed, the principal object of the grant of a patent monopoly is to induce 
the inventor to make his knowledge available to the public. A full discussion 
of this theme would, however, transgress the boundaries of a review. 

The only other statement where author and reviewer disagree is on p. 8+ 
and reads: ‘Complaint can hardly be made that books are not cheap enough 
at the present day’. 

Skone James explains the distinction between copyright and industrial 
designs. In this connection a reference to the relevant paragraphs of the 
Patent Law Reform Committee on the ‘ Demarcation between industrial designs 
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and literary and artistic work’ may be of interest. In paragraphs 808-312 of 
its Final Report issued in 1947 the Committee deals with the uncertainty of 
the boundary line and makes several useful suggestions for reform. 

Usually English law books are confined to an exegesis of the English law. 
Copinger/Skone James, however, give the text of and a great deal of most 
useful information on the Copyright Laws of the entire English-speaking world, 
particularly the U.S.A. The heading of this chapter might be described more 
appropriately as ‘Dominion’ or ‘Commonwealth’ Copyright rather than 
* Colonial’ Copyright. 

The full text of the United States Copyright Act, 1909, is reproduced and 
a complete sub-chapter is devoted to the American law as it affects British 
authors. Minor amendments to the. United States Copyright Act were 
enacted by United States Public Law 501 signed on April 27, 1948, after the 
eighth edition of Copinger/Skone James went to press. The present United 
States Act still preserves many of the cumbersome provisions of the English 
law before 1911 or even before 1842, such as the necessity for registration of 
the copyright, and a term of protection of twenty-eight years (renewable in the 
United States on express application for another twenty-eight years). In 
addition a ‘copyright notice’ on every published copy is necessary under 
United States law. Skone James justly chides the ‘notorious manufacturing 
provisions’ of the United States Act which deprive English authors of their 
copyright in books not printed from type set in the U.S.A. 

Another praiseworthy feature of the book are submissions made by Skone 
James on points of copyright law not so far decided by the courts. Since, in 
English practice—as opposed to Continental practice—opinions by living com- 
mentators cannot usually be cited in court, the authors of most English legal 
textbooks ordinarily restrict their exposition to existing precedents and 
statutory provisions. Skone James does not hesitate to give his own opinion 
on undecided points; in view of his great experience this is most valuable for 
his readers. 

Finally, the usefulness of the eighth edition of Copinger/Skone James is 
enhanced by clear print on thin fine quality paper, a good index, excellent 
marginal notes and a rich selection of forms and precedents. 


Perser MEINHARDT. 


Tar Inpran Law REvIEw. 


We are glad to call attention to the new Indian Law Review, a quarterly 
periodical which first mađe its appearance in 1947. Under the editorship of 
Mr. A. C. Ganguli, it has already attained a high standard of quality. We 
understand that the enterprise, which has the best wishes of the Modern Law 
Review, is due to the enthusiasm of a group of barristers practising in Calcutta. 
It will, in addition to general legal studies, be particularly concerned with law 
reform in India and have an international outlook. 

On the Advisory Board along with the names of many distinguished Indian 
lawyers we notice those of Sir Maurice Gwyer and Professor Winfield. A 
number of the articles which appeared in the first volume have been contributed 
by English lawyers, and we think that the Review cannot fail to be of interest 
in this country and should do much to maintain the close and friendly relation- 
ship which has existed between lawyers in the two countries even when political 
relations were strained. Many contributions of high value to the elucidation 
of the common law have been made by Indians, and the present Review is a 
guarantee that these will not cease now that India has her own independent 
government. 

The Review can be obtained from The Manager, The Indian Law Review, 
6 Hastings Street, Calcutta, at an annual subscription of £1 5s. 
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THE INTERPRETATION OF THE 
EVIDENCE ACT, 1938 


Tae Evidence Act, 1988, has now been in operation for ten years. 
Although it has not produced a great volume of litigation, several 
problems of interpretation have arisen during this period. The 
cases have shown that the interpretation of the Act is not free from 
difficulty. In one of the early cases in which the Act was con- 
sidered, Scott L.J. said that it was a ‘ difficult Act to construe for 
certain purposes, as any Act of the kind necessarily is when applied 
to actual circumstances ’.' This difficulty was referred to again in 
one of the most recent cases, Barkway v. South Wales Transport 
Co., Ltd.,? where Asquith L.J. said that ‘the construction of the 
Evidence Act, 1988, is not free from difficulties’ It is with these 
problems of interpretation that this article is primarily concerned. 

The Act has not inappropriately been described by Wigmore as 
a ‘hybrid’.* Sections 1 and 2 deal with the admission of written 
statements in civil proceedings in cases in which evidence would 
otherwise be excluded at common law. Section 3 deals with the 
proof in both criminal and civil proceedings of documents which 
require attestation. Section 4 deals with presumptions made as to 
documents twenty years old in criminal and civil proceedings. 
Section 5 explains section 99 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, and section 99 of the County Courts 
Act, 1984. Section 6 is a definition clause, and need be noted only 
so far as it provides that the rules relating to documentary evidence 
of pedigree declarations are unaffected by the Act. It will be seen 
from this brief summary that the Act deals with a variety of 
subject-matters, but we shall be concerned only with the first two 
sections. 

These provide as follows: Section 1 (1) states that in any civil 
proceedings where direct oral evidence of a fact would be admis- 
sible, any statement made by a person in a document and tending 
to establish that fact shall, on production of the original document, 
be admissible as evidence of that fact if the following conditions 
are satisfied: ‘ (i) if the maker of the statement either (a) had 
personal knowledge of the matters dealt with by the statement, or 
(b) where the document in question is or forms part of a record pur- 
porting to be a-continuous record, made the statement (in so far as 


1 Robinson v. Stern [1939] 2 K.B. 260, 267. 
2 [1948] 2 All E.R. 460. 
3 The Law of Evidence (8rd ed, 1940), Vol. 5, p. 352. 
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the matters dealt with thereby are not within his personal knowledge) 
-in the performance of a duty to record information supplied to him 
by a person who had, or might- reasonably be supposed to have, 
personal knowledge of those matters’; and (ii) if the maker ‘of the 
statement is called as a witness in the proceedings, provided that 
this latter requirement need not be complied with if the maker 
is dead, or if he is physically or mentally unfit to be called, or is 


` beyond the seas and it is not reasonably practicable to secure his 


attendance, or if all reasonable efforts -to find him have: failed. 
Section 1 (2) provides that in civil proceedings, where the court is 
satisfied that undue expense or delay . would otherwise result, it 
“may dispensé with the calling of the maker as a witness.or may 


document. Section 1 (8) excludes ‘any’ statement: made by a 
person ‘interested at a time when proceedings were pending or 
anticipated involving a dispute as to any fact which the statement 


- might tend to establish’. Section 1 (4) requires a statement to be 
_ written by the maker or to be signed or initialled by him or other- 


wise recognised in writing by him. Section 1 (5) provides that for 


. permit copies of the statement to be produced i in lieu of the original - 


‘the purpose of deciding whether or not a statement is admissible . 
under the foregoing provisions, the court may draw any reasonable _ 


inference from the form -or contents of the document or from any 
other circumstances, and may act on the certificate of a registered 
medica] practitioner in deciding whether a person is fit to attend. 


Further, where proceedings are with a jury, the court may in its - 
discretion reject the statement, notwithstanding’ compliance with - 
-the ‘foregoing provisions, if for any reason it appears to be 


inexpedient i in the interests of justice to admit the statement.” _ 
_. Section 2 (1) provides that in estimating the weight to- be 
attached to a statement the court shall have regard to -all the 


- circumstances from which any inference can reasonably be drawn | 


as to the accuracy of the statement, and shall have particular 
regard to the question whether the statement was made contem- 
-poraneously with the occurrence or existence of the facts stated, 


~ and to the question whether or not the maker had -any. incentive 


to conceal or misrepresent facts. Section 2 (2) provides that 
statements rendered admissible are not to be treated as corrobora- 
tion of evidence given by the maker of the statement. ~ 
Some indication of the beneficial results produced by. these 
‘statutory modifications of the common law rules is given by. the 
architect ‘of the Act, Lord Maugham: 
‘ During my long time at the Bar, I came across a number of 
cases in which the Evidence Act, 1988, had it been ‘in force 
would have been of extraordinary value. I have had. cases 
in which it was necessary to prove reports by engineers as to 
the value of ore: deposits of various kinds in distant lands or- 
to prove circumstances connected with landing facilities on a 
distant island or the value of plantations in various. places, 
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cases where the reports would have been of extreme value, if 
they could have been put in evidence. It will be remembered 
that before the recent Act, such a report by an engineer to his 
own employer could never be put in evidence. The engineer 
in many cases could be called, but even then he could use his 
report only to refresh his memory, but not for any other 
purpose. If his memory was fairly good, and if the cross- 
examining counsel was fairly astute, the report would never 
come to the eye of the judge if it was in favour of the side 
on which the witness was called. If, on the other hand, the 
engineer was in a distant part of the world at the time of the 
trial, it might cost thousands of pounds to produce him as a wit- 
ness, or it might be quite impossible to procure his attendance, 
and even if he was willing to give evidence the great cost of a 
commission to take evidence abroad might be necessary ’.* 

The Act therefore makes a twofold advance in the direction of 
wider admissibility. Subject to restrictions which will be con- 
sidered later, it provides for the admission as evidence of: 
(1) previous written statements of witnesses, at common law, 
inadmissible, or at most admissible merely as notes to refresh 
memory *; and (2) documentary evidence of persons not called 
as witnesses, notwithstanding contravention of the hearsay rule. 

The admission in appropriate cases of evidence given in previous 
proceedings is one illustration of the latter inroad into the common 
law rule.* So, in one of the first cases in which a court was called 
upon to apply the Act, Bullock v. Borrett,’ notes made by a 
justices’ clerk in police court proceedings of evidence given by a 
deceased person were held to be admissible. 

The first limitation imposed by the Act upon the scope of its 
own operation which merits comment is that sections 1 and 2 are 
applicable only in civil cases. Lord Maugham in explaining this 
restriction writes: 


‘I thought it best to confine its operation for the main part 
to civil proceedings, because I knew if it were extended to 
criminal proceedings it would meet with opposition by some 
ultra-conservative lawyers ’.* 
This appears to be the sole, and we respectfully submit, a rather 
inadequate reason. The grounds upon which this objection would 
be based are presumably apprehension lest the accused should be 
deprived of what the English criminal law now regards as one of 
his fundamental] rights, namely, the opportunity of cross-examining 
those who testify against him. Such solicitude for the accused is 
no doubt laudable; but the framers of the Act were apparently not 
unmindful of these dangers, even in civil cases, and they have 


4 17 Can.Bar Rev. p. 481. 

See Phipson: Evidence (8th ed. 1942), pp. 461 et seq. 

For the common law rule, see Barnett v. Cohen [1921] 2 K.B. 461. 
[1939] 1 All E.R. 506. 

17 Can.Bar Rev. 480.- 
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provided accordingly. Section 1 (1) provides that, subject to ex- 
ceptions, the maker of the statement shall be called as a witness. 
Availability for cross-examination is therefore the rule rather than 
the exception. The exceptions although mandatory in form are 
(except where the witness is dead) discretionary in substance in as 
much as they deal with matters of degree. If the Act had been 
extended to cover criminal proceedings it is highly improbable that 
an English judge would exercise either this virtual discretion, or 
the express discretion given to him by section 1 (2) for the purpose 
of admitting evidence unduly prejudicial to the accused. 

Section 2 (1) affords additional protection in the shape of general 
principles relating to the weight to be attached to evidence admitted 
by the Act, and provides specifically that in no case is a statement 
admitted under the Act to be treated as corroborative of evidence 
given orally by the maker of the statement. It might be objected 
that there is a risk that a jury may not pay due regard to the pro- 
visions of the subsection. Such objection would be equally 
pertinent to the desirability of extending the operation of the 
Act even to civil cases where there is a jury. But it is to 
provide against precisely this danger that section 1 (5) gives to 
the judge in civil cases, and would give to him in criminal cases, 
an overriding discretionary power of exclusion where justice so 
demands. This power might be exercised in criminal cases to 
obviate any prejudice which might successfully have eluded all the 
other safeguards. It is quite clear that Lord Maugham was not 
entirely in sympathy with exclusion, although he framed the 
principle on which he would admit hearsay evidence in criminal 
proceedings somewhat differently.’ 

However, sections 1 and 2 apply only to civil proceedings. The 
type of anomaly liable to result from this restriction is illustrated 
by a comparison of two recent cases, which were decided within a 
year of each other. In Lilley v. Pettit'® the respondent was 
charged with making a false statement relating to a birth contrary 
to section 4 of the Perjury Act, 1911. The allegedly false state- 
ment was that the father of the child was the respondent’s husband, 
and the prosecution wished to produce regimental records relating 
to the husband’s service to prove that he was abroad at all material 
times, and therefore could not be the father of the child. A 
Divisional Court held that these records were inadmissible, as they 
were not public documents, kept for the information of the public, 
but only for the purposes of the Crown and the executive. Lord 
Goddard C.J. pointed out?! that the relevant provisions of the 
Evidence Act, 1938, did not affect criminal proceedings. However, 


® ‘I... have formed a strong opinion that any statements by a deceased person 
as to facts within his personal knowledge made in a criminal case before the 
criminal charge is made, ought to be admissible’, 17 Can.Bar Rev. 483. 

10 [1946] K.B. 401. See 63 L.Q.R. 271-2. 

11 At p. 408. 
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in Andrews v. Cordiner!? the respondent, a married woman, 
instituted bastardy proceedings against the appellant, and it was 
necessary for her to prove that there was no possibility of access 
by her husband at the material dates. This she sought to do by 
producing R.A.F. service records. It was held by a Divisional 
Court of which Lord Goddard C.J. was a member, that the records 
were admissible under the Evidence Act, 1938. It is submitted 
that these differing results depending entirely upon the fact that 
in the earlier case the proceedings were criminal and in the later 
civil, cannot be justified on any commonsense ground.’ 

There is, however, one difficulty which arises in connection with 
Andrews v. Cordiner. This concerns section 1 (4) of the Act which 
provides that a statement in a document shall not be deemed to 
have been made by a person unless the material part of the 
document is written by the maker or is otherwise recognised by 
him in writing as one for the accuracy of which he is responsible. 
Section 1 (5) then provides that, for the purposes of section 1, in 
deciding whether a statement is admissible, the court may draw any 
reasonable inference from the form or contents of the document in 
which the statement was contained or from any other circumstances. 
In Andrews v. Cordiner, counsel for the appellant conceded that the 
regimental records came within section 1 (1) of the Act, but relied 
on section 1 (4), as there was no evidence of compliance with its 
terms. The court rejected this argument, by reference to section 1 
(5). Oliver J., delivering the judgment of the court, said : 

‘How could any document have greater probability of 
accuracy ?—that is, after all, the reason for which it is relied 
on. How could any document come from a more attractive 
source than a regimental record of this nature? There is the 
nature of the document, the fact that it comes from the proper 
custody, and the fact that it is produced by the officer having 
custody of it, there being no temptation on anyone’s part 
falsely to record entries. These are matters which raise the 
strongest probability that the entries are true ’.’* 

With respect, it is submitted that this does not adequately 
dispose of counsel’s argument. Presumably the service records were 
in such form that they did not bear any evidence of the writing 
or the written recognition of the maker. And it is clear that 
section 1 (4) requires such authentication as a condition of 
admissibility. But to argue that section 1 (5) dispenses with the 
obligation to comply with section 1 (4) ın cases in which the court 
is satisfied that the document is accurate and trustworthy, is to 
deprive section 1 (4) of meaning, because, as we have seen, that 
subsection requires the document to comply with specified formal 
requirements. Section 1 (5) can have a perfectly reasonable 


12 [1947] K.B. 655. 
13 See 63 L.Q.R. 271-2. 
14 [1947] K.B. 655, 659. 
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meaning apart from this. For example, from its form and con- 
tents, the court may be satisfied that the maker of a statement had 
a personal knowledge where that is required, or that he made the 
document as part of a continuous record in performance of a duty. 
But it is submitted that to use section 1 (5) to dispense with the 
requirements of section 1 (4) is unjustifiable, and further that the 
reasons given by the court for rejecting the argument based on 
section 1 (4) disregard the unambiguous terms of that subsection.’* 

It is clear that the Act confers some discretion on the court in 
deciding whether to admit a document. Thus, the proviso to 
section 1 (1) dispenses with the necessity of calling the maker of 
the document as a witness in certain cases. The court may 
exercise a discretion in deciding, for example, whether, if the 
witness is beyond the seas, it is not reasonably practicable to secure 
his attendance. Section 1 (2) gives the court a discretion to 
dispense with the calling of a witness if satisfied that undue delay 
or expense would otherwise be caused. In Baggs v. London 
Graving Dock Co., Ltd,’® the court exercised this discretion. In 
this case, a workman, who had been subsequently called up for 
military service claimed compensation for injury under the Work- 
men’s Compensation Act. The question under,the Evidence Act 
was the admissibility of letters from a commanding officer con- 
taining statements as to the man’s medical category and capacity 
for work. It was held that the statements were admissible under 
section 1 (1) (i) (a), as these matters were within the personal 
knowledge of the commanding officer. The court also dispensed 
with the calling of the maker as a witness under section 1 (2). 
Goddard L.J. pointed out that undue delay and expense would 
otherwise be caused. The maker was a commanding officer, and it 
was uncertain when and where he would be available. Moreover, 
he was stationed in Perthshire, and it was quite unreasonable to 
require the workman to go to the expense of bringing him to the 
court and returning him to his station. 

Apart from these cases, however, the Act appears to be man- 
datory in its terms. Section 1 (1) states that if its provisions are 
complied with, the document shall be admissible as evidence. 
Having regard to this, Infields, Ltd. v. Rosen & Sons?’ causes 
difficulty. The plaintiffs, owners of a registered design, sought to 
restrain the defendants from infringement. The defendants pleaded 
that the design was not new and original. The plaintiffs denied 
this allegation, and, in support, sought to put in a statutory 


15 It is interesting to note that in Barkway v. South Wales Transport Co., Ltd. 
[1948] 2 All E.R. 460, the Court of Appeal held that non-compliance with 
s. 1 (4) was fatal to the admissibility of a statement under s. 1 (1) (i) (a). 
Apparently no consideration was given to the possibility of dispensing with 
compliance with s, 1 (4) by resort to s. 1 (5). See also Bullock v. Barrett 
[1989] 1 All E.R. 505. 

16 [1943] K.B. 291. 

17 [1930] 1 All E.R. 121. 
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declaration made by a partner who was at the time of the action 
in Germany. Another partner was in court but was not called by 
either side. Simonds J. refused to admit the statement under the 
Evidence Act. The learned judge pointed out that there was an 
acute controversy of fact, and that there was a partner in court 
who could be orally examined and cross-examined and whose 
demeanour could be observed by the court. In these circumstances, 
Simonds J. stated that he proposed to exclude the statement in the 
exercise of his discretion. Phipson cites the case as illustrating the 
discretion of the judge in jury cases.'® In Cockle, it is cited as 
an illustration of the discretion vested in the court by the proviso 
. to section 1 (1) (ii) to dispense with the calling of the maker as a 
witness in cases where he is beyond the seas and it is not reason- 
ably practicable to secure his attendance. In the view of Cockle’s 
learned editor, this was a case in which the court refused to 
dispense with the calling of the witness.?° But this was not a jury 
case, and therefore section 1 (5) was not applicable. Secondly, it 
is perfectly clear from the words of Simonds J. that he did not 
regard the case as an exercise of discretion under the proviso to 
section 1 (1) (ii), as he said: 
‘I will assume for the purposes of my ruling upon this matter 
that Mrs. Emma Veitch is beyond the seas and that it is not 
reasonably practicable to secure her attendance ’.”° 
It is submitted that the only possible reason for excluding the 
statement might have been under section 1 (8), which renders a 
statement inadmissible if made by a person interested at a time 
when proceedings were pending or anticipated, if a dispute is 
involved as to any fact which the statement might tend to estab- 
lish. But it is clear that Simonds J. did not even diréct his mind 
to a consideration of this subsection. This being the case, it is 
submitted, with respect, that the learned judge was wrong in 
holding that he had any discretion to exclude the statement.?* 
One or two small points may be noted at this stage. The 
word ‘ court’ in the Act is not confined to open court, so that an 
order may be made in chambers dispensing with the calling of the 
maker of a statement.*? Furthermore an order may be made in 
advance of the trial of an action relating to the admissibility of 
evidence under the Act, and such an order may make provision for 
the admission of copies of the document.”* 
Two matters of considerable importance remain to be con- 
sidered: the meaning of the ‘maker of the statement’ under 


18 Op. cit. pp. 264. 268. 

19 Cockle's Cases and Statutes in Evidence (Tth ed., 1946), p. 583. 

20 [1939] 1 AN E.R. 121-2. 

21 ‘Tt is important to note that if the primary conditions are strictly complied with 
the admissibility of the statement is a matter of law, not of discretion pace a 
suggestion to the contrary in Infields v. Rosen.’ 92 Sol. J. 533. 

22 Friend v. Wallman [1946] K.B. 498. 

23 Edmonds v. Edmonds [1947] P. 67. See also Friend v. Wallmun [1947] K.B. 493. 
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section 1 (1) and of a ‘ person interested’ within section 1 (8). 
Wigmore has said of the Act that it is not ‘ felicitously drafted ’,** 
and there is some justification for this statement so far as it relates 
to the definition of the maker of the statement and to the 
uncertainty of the relationship between sections 1 (8) and 2 (1) 
of the Act. The term ‘maker of the statement’ appears in 
section 1 (1) (i) (a) and (b). Section 1 (1) (i) (a) deals with the 
case of personal knowledge. That is simple enough. The 
difficulties have arisen under section 1 (1) (i) (b) which provides 
that the statement is admissible (all other conditions being satisfied) 
if the maker, where the document is or forms part of a record 
purporting to be a continuous record, made the statement, so far 
as the matters contained therein are not within his personal 
knowledge, in the performance of a duty to record information 
supplied to him by a person who had, or might reasonably be 
supposed to have, personal knowledge of the matters. 

This provision was first considered in Bullock v. Borrett.25 In 
an action for damages for injury caused by the negligent driving 
of a motor car, it was sought to introduce two statements by a 
deceased independent witness; one, a statement made to a police- 
man the day after the accident and signed by the deceased witness, 
the other comprising notes made by a justices’ clerk of evidence 
given by the deceased witness (though not signed by him), in 
police court proceedings two months after the accident. The 
signed statement to the policeman clearly fell within section 
1 (1) (i) (a) and Finlay L.J. so held. The difficulty arose in con- 
nection with the second statement. In favour of its admissibility 
counsel argued that section 1 (4) .requiring writing or written 
recognition did not apply to statements admitted under section 1 
(1) (i) (b), as the witness instead of signing those statements had 
given evidence on oath. Counsel for the defendant argued that as 
the witness had not signed the statement, section 1 (4) was fatal 
to its admissibility, but said that the defendant was prepared to 
waive any objection to admissibility. Finlay L.J. after remarking 
that the objection had been waived, said: 

‘Looking at the Evidence Act, 1988, section 1 (1) (i) (b) and 
section 1 (4) which is the section which no doubt causes some 
difficulty, I think that, on the proper construction of those 
subsections, this note of the evidence given in a magisterial 
inquiry is admissible. I think that Mr. Tristram Beresford 2¢ 
was right in his argument, but I do not propose to decide 
anything about that.... If one is to look at one statement, 
however,” it is unjust that one should not look at both ’.2° 


24 Op. cit., Vol. 5, p. 487. 

25 [19389] 1 All E.R. 506. 

26 Counsel for the plaintiff. 

27 The statement made to the policeman and signed by the deceased. 
28 [1999] 1 All E.R. 505, 507. 
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This case calls for comment on several points. In the first 
place, it is clear from the terms of section 1 (1) (i) (b) that the 
maker of the statement. is the person who records it in the course 
of duty and obtains the information from one who has personal 
knowledge. In this case, therefore, the maker was the clerk. If 
section 1 (4) applies to such a statement, it is obviously irrelevant, 
for the purposes of section 1 (1) (i) (b), that the deceased had 
signed it as that would have been material only for the purposes of 
section 1 (1) (i) (a)—which deals with cases where the maker has 
personal knowledge. If section 1 (4) applies to cases coming within 
section 1 (1) (i) (b), the writing or signature must be that of the 
maker, the justices’ clerk. Furthermore, notes prepared by the 
clerk were produced, so that it appears that the requirements of 
section 1 (4) were satisfied. Counsel for the plaintiff as reported, 
appears to have thought that the signature, if necessary, must be 
that of the deceased, and Finlay L.J. appears to have agreed with 
this contention. But, for the reasons already stated, it is submitted 
that this is incorrect. Moreover, it is submitted that there is no 
warrant ‘in the Act for the suggestion that section 1 (4) does not 
apply to section 1 (1) (i) (b). The plain meaning of the words 
makes it clear that it should apply. Finally, there is some 
difficulty in the statement of Finlay L.J. that the document pre- 
pared by the clerk should be admitted on a principle of com- 
pleteness: namely, that it would be unsatisfactory to let in the 
signed statement to the policeman without the other document. 
With respect, it is submitted that there is no justification for this. 
The only conceivable authority for admitting the second statement 
is the Act itself. Short of compliance with its terms, no principle 
of completeness allows the admission of a statement otherwise 
excluded by the hearsay rule. 

The service records admitted in Andrews v. Cordiner?® were 
presumably admitted under section 1 (1) (i) (b), and attention has 
already been drawn to the difficulties in that decision. In Edmonds 
v. Edmonds *° evidence was admitted under this provision. The 
husband petitioner’s case in divorce proceedings was that his wife 
had committed adultery with the co-respondent in India, against 
whom the wife had instituted bastardy proceedings on which final 
judgment was still pending in India. The husband sought an order 
for the admission in evidence at the trial of his petition of certain 
documents put in evidence in the Indian bastardy proceedings, 
including a statement sworn by a third person before a com- 
missioner, by whom it was transcribed and signed. This statement 
was tendered to prove the birth of the child and that the co- 
respondent was the father. The Court of Appeal unanimously 
held that the evidence was admissible. Lord Oaksey L.J. said: 


29 [1947] K.B. 655. 
30 [1947] P. 67. 
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‘It is contended for the co-respondent that the words in 
section 1 (1) (i) (b), . . . “in the performance of a duty to 
record information’? are totally inapt to describe evidence 
before a commissioner, or I suggest, before a judge. In my 
opinion, although those words are wide enough to cover other 
forms of information which may be supplied, they still are apt 
to cover the evidence given by a witness either before a com- 
missioner or before a judge. Such evidence is simply a form 
of information to a commissioner or to a judge, to whom it is 
given on oath and under the solemnity of legal proceedings °.” 
In Barkway v. South Wales Transport Co., Ltd.,°* the defen- 
dants’ omnibus left the road owing to a burst tyre, and the crucial 
question in an action against the defendants for negligence was 
whether reasonable care had been taken in the maintenance of the 
tyres. The question under the Evidence Act was whether the 
evidence of a deceased tyre-tester employed by the defendants, 
given in earlier proceedings, arising out of the same accident, but 
with a different plaintiff, was admissible. It was clear that it was 
not admissible under section 1 (1) (i) (a) as it had not been signed 
by the tester. The question therefore was whether the transcript 
made by the reporter in the course of the proceedings was admissible 
under section 1 (1) (i) (b). In support’ of the argument that it 
was admissible, Bullock v. Borrett ®* and Edmonds v. Edmonds ** 
were cited. The Court of Appeal, who were unanimous on this 
point, held that the evidence was not admissible. Asquith L.J. 
who had been a member of the Court of Appeal in Edmonds v. 
Edmonds considered this question in his judgment. Edmonds v. 
Edmonds was distinguishable in his view because there information 
was supplied to the commissioner within the meaning of the sub- 
section, while in the instant case it could not be said that informa- 
tion given in court was supplied to the reporter. ‘If a man 
dictates a letter giving information to the person to whom he is 
writing, it is an abuse of language to say that he is engaged in 
“ supplying information ” to his shorthand typist ’.™ Bullock v. 
Borrett was, in Asquith L.J.’s view, easily distinguishable, and in 
any event was not binding on the Court of Appeal. 

_ It is submitted, with respect, that this unduly narrows the scope 
of section 1 (1) (i) (b). It is submitted that it is difficult to distin- 
guish between evidence transcribed by a justices’ clerk, as in 
Bullock v. Borrett, and evidence noted by a court reporter in the 
instant case. It is true that there is a difference between supplying 
information to a commissioner as in Edmonds v. Edmonds, and 
supplying it to a reporter. But it would have involved little strain 
on the language of the subsection if the reporter had been treated 


31 [1947] P., at p. 69. 
32 [1948] 2 All E.R. 460. 

33 [1939] 1 All E.R. 505. 

34 [1947] P. 67. 

35 [1948] 2 All E.R. 460, 473. 
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as a servant and part of the machinery of the court, so that informa- 
tion supplied to him was regarded as information supplied to the 
court. However, the unanimous decision of the court on this point 
reflects a tendency to impose a narrow construction on the scope 
of the Act, and it is submitted that a more liberal view of 
section 1 (1) (i) (b) would be desirable. 

Finally we turn to the problem which has been most often before 
the courts in connection with the interpretation of the Act. This 
is the meaning of section 1 (8) which, as we have seen, provides 
that nothing in the Act shall render admissible any statement made 
by a person interested at a time when proceedings were pending 
or anticipated involving a dispute as to any fact which the state- 
ment might tend to establish. It should be noted that a ‘ person 
interested ’ is not limited to the maker of a document. It means, 
in the words of Asquith L.J., ‘any person whatsoever provided 
that he is interested ’.** To hold otherwise, would lead to the 
result that section 1 (8) would be ‘largely stultified’.27 In the 
case in which Asquith L.J. made this statement, Barkway v. South 
Wales Transport Co., Ltd., an additional ground for rejecting 
the transcript of the tyre-tester’s evidence was that he was a person 
interested, although for lack of compliance with section 1 (4) he 
could not in any case have been the maker of the statement. 
Secondly, it should be noted that there is some difficulty in 
explaining the relationship between sections 1 (8) and 2 (1). The 
latter provides, inter alia, that in estimating the weight to be 
attached to a statement rendered admissible by the Act, regard 
should be had to the question whether the maker had any incentive 
to conceal or misrepresent facts. It will be seen that it may be 
a nice question whether a statement should be rejected outright 
under section 1 (3) or admitted, though treated as of little value, 
under section 2 (1). In Holton v. Holton*® Barnard J. held that 
a statement was not excluded by section 1 (8) but stated that its 
weight would fall to be considered, when admitted, under 
section 2 (1). But apart from this case, the courts have given no 
consideration to section 2 (1) or to the question how far section 2 (1) 
affects the definition of interest in section 1 (3). 

In the first case in which section 1 (3) was considered, 
Robinson v. Stern,** a young child was injured in a collision with 
the defendant’s motor car. After the accident the defendant went 
to a police station, and after a caution had been administered by 
a police constable in accordance with the Judges’ Rules, she made 
a statement tending to show that the accident was due to the 
plaintiff’s fault. In answer to a question put by the judge, the 
defendant said that when she went to the police station, she had 


36 Barkway v. South Wales Transport Co., Ltd. [1948] 2 All E.R. 460, 473. 
37 Ibid., p. 474. 

38 [1946] 2 All E.R. 534. 

39 [1939] 2 K.B. 260. 
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not considered the question whether proceedings might be instituted 
against her. Croom-Johnson J. admitted her signed statement 
under section 1 (1) (i) (a). The Court of Appeal reversed this 
decision, on the ground that the defendant must have contem- 
plated the possibility of proceedings against her after the constable’s 
warning, and therefore she was a person interested within 
section 1 (3). Goddard L.J. said that the principle by which 
this question should be governed was that laid down by Lord 
Eldon in respect of the admission of various types of written 
statements at common law. These, Lord Eldon said: 


‘are admitted upon the principle that they are the natural 
effusions of a party, who must know the truth; and who speaks 
upon an occasion when his mind stands in an even position, 
without any temptation to exceed or'fall short of the truth ’.*° 


Goddard L.J. held that it was impossible to say in the instant case 
that the defendant’s mind stood in an even position. To establish 
interest it was not necessary to show that proceedings were 
immediately pending or threatened. In general, Goddard L.J. 
deprecated the introduction of statements of this kind in running- 
down cases, where, in his view, they did not really assist the court 
in reaching a conclusion. *! 

A similar case was Hollington v: Hewthorn & Co., Ltd.” There 
an action was brought by a father, as administrator of his deceased 
son’s estate, and on his own account, in respect of a collision 
between a car driven by his son and another vehicle. Owing to the 
death of the son, it was not possible to adduce any direct evidence 
of the circumstances of the accident, and the plaintiff sought to 
put in a signed statement by the son to a police constable after 
the collision, and after a warning had been given to the son that 
the question of prosecuting him for reckless, dangerous or careless 
driving under the Road Traffic Act, 1930, s. 21 (a) would be con- 
sidered. Hitbery J. held that the case was concluded by Robinson 
v. Stern *? and that the statement was excluded by section 1 (8). 
On appeal, counsel ‘4 argued that Robinson v. Stern ** was distin- 
guishable.. There a caution was administered under the Judges’ 
Rules, which made it clear that proceedings were anticipated, while 
in the instant case, the form of the warning showed only that the 
question of prosecution would be considered. The interesting sub- 
mission was made that in a case in which the witness was alive, 
the question whether he anticipated proceedings could be investi- 
gated as a question of fact, but where the witness was dead, the 
statement should not be excluded without strict proof that pro- 
ceedings were anticipated by him. The Court of Appeal, however, 


40 Whitelocke v. Baker (1807) 13 Ves. 511, 514. 
41 [1939] 2 K.B. 260, 269-270. 

42 [1943] 2 K.B. 587. 

43 [1989] 2 K.B. 260. 

44 Denning K.C. 
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held that this was a case within section 1 (8). Although the case 
was distinguishable from Robinson v. Stern, there was evidence in 
the form and contents of the statement made by the deceased, that 
he anticipated at least civil proceedings.** 

A case of importance, in view of later references to it, is 
Plomien Fuel Economiser Co., Ltd. v. National Marketing Co.** 
The plaintiffs, suppliers of a fuel economiser, sued the defendants, 
suppliers of a similar article, alleging breach of agreement and 
passing off. The question was whether a signed proof of evidence 
by a tester in the pldintiffi’s employ, who died before the hearing, 
was admissible. The tester’s duty was to carry out tests in order 
to ascertain the results achieved by the plaintiff’s economiser. It 
was held that he was a person interested within section 1 (8) and 
that the document was not admissible. Morton J. said: 


‘In my view, “a person interested ’’, within the meaning of 
this sub-section, must, in the context, mean a person interested 

in the result of the proceedings ‘‘ pending or anticipated’. It 
seems to me that a useful test, though perhaps not the only 
one, is: was it better for Mr. Petrie that the plaintiffs should 
succeed in the present action or was it a. matter of indifference 

to him? ’.47 

Applying this test, Morton J. concluded that the tester was a 
person interested. The object of the action was to protect the 
plaintiff’s trade from damage. This was to the advantage of the 
tester, since the more economisers the plaintiff sold, the greater 
would be the amount of the tester’s work, and his importance, s0 
that possibly in time, if not immediately, his remuneration might 
be increased. The learned judge made two further points: (1) in 
the case of a limited company, every shareholder and every 
director is a person interested in the success of proceedings brought 
by the company; (2) he expressed no opinion as to whether a 
servant of the company was in every case a person interested, but 
the general principle underlying the act was an insistence that 
admissible evidence should come from an ‘independent person °.“ 
The learned editor of Cockle views this decision with some doubt, 
and considers that too wide a meaning was given to section 1 (8), 
while no attention was paid to section 2 (1).*° However, the case 
and the test propounded by Morton J. have been cited with 
approval in subsequent cases, both at first instance and on appeal.”° 
In Friend v. Wallman*! the question was whether two signed 


45 This decision has been strongly criticised by C. A. Wright, 21 Can.Bar Rev. 
p. 661. 

48 [1941] Ch. 248. 

47 Ibid., at p. 250. 

48 Ibid., at p. 261. 

49 Op. cit., p. 585. 

50 Bain v. Moss Hutchinson Line, Ltd. [1948] 2 All E.R. 294; Barkway v. South 
Wales Transport Co., Ltd. [1948] 2 All E.R. 460; Re Hill [1948] 2 All E.R. 
489; Evon v. Noble [1948] 2 All E.R. 987. 

51 [1948] K.B. 493. 
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a aaien by American soldiers, who had since- aiea to TA 
“United States, might be admitted in a case in which the plaintiff 
had been injured in a collision.” The statements wẹre taken some 
- months after the collision from an American soldier who had 
witnessed it, and from another-who brought an ambulancé to the '- 
_ scene of the accident to remove the plaintiff... The Court.of Appeal ` 
- ` held unanimously that the makers of -the statements did not come. 
~< within section 1 (8). As Somervell L.J. put it: ‘ “ interest ” clearly 
means personally interested in the result of the. proceedings ’.5?. 
Holton v. Holton **.is an interesting case, ‘and, although the judg- _ , 
- ment -occupies only a-few lines, the arguments of counsel are ~ 
‘reported at length. In the course of divorce proceedings; a husband- 
. petitioner . alleging. cruelty sought to put in a statement written 
and signed’ by his mother which was prepared in contemplation of - 
proceedings. The petitioner’s mother died before the suit came 
. on for hearing. Counsel for the petitioner argued that a ‘person . 
interested. meant 2 person who has a pecuniary ‘or other material 
` interest in the result of the action, and who. would therefore have a 
temptation to pervert the truth in order to serve personal or private 
ends, but did not include interests produced, for- example, by sym- 
` pathy. It was necessary to show that-something would be gained or- 
‘lost, before evidence was excluded under section 1 (8). In support’ ‘of © 
-this restricted meaning of the subsection, counsel referred’ to. sec- 
“tion 2 _ (1):- Counsel for’ the respondent contended that ‘ person ` 
interested ” should not be given so narrow a meaning. The true test 
- was whether a person had a real interest in the result of anticipated- 


77.7: proceedings, and no one was more concerned than’ a mother in‘such a - 


-case as the present one. The notion of interest must be given a broad 
~- _:_ meaning. Barnard J. held that the statement was admissible : 
“If the- statute had “meant to exclude the statements of near 
- relatives or relatives of the’parties-it would’ have said so 2.5* 
3 In this context, it may be observed that it is. equally -arguable 
TE - that if the statute had. intended to confine interest’ to pecuniary - 
i ` ` or, material interest it would have: said' so. Thé learned judge, © 
ae made the point already referred to,. that the court would 
‘have to decide what weight should be given to the statement (that 
“is, under section’2 (1) ) when its contents had been examined; S 
` Holton v. Holton reflects a restrictive ‘approach to the definition 
of interest. ~A substantially similar view was taken by Bucknill.L.J. 
n in The Atlantic and The Baltyk.*! This was a case of collision jn- 
-- .which the two defendant ships the Atlantic ‘and the Baltyk were 
involved. Counsel for the Atlantic: sought to read in court state- 
i > ments _ madě before a notary public in New York by the master, 
= _ two engineers and the lookout man of the Atlantic, a month after - 


_ “52 [1946] K.B., at p. 500. 
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the c dision. Counsel for the Baltyk opposed their admission. 
Buck: I] L.J. held that ‘the statements of the engineers and the 
looko’ \ man were admissible, and were not affected by section 1 (8). 
The x aster’s statement was, however, excluded by this subsection, 
as he had been in charge of the vessel at the time of the collision 
and i iight be personally liable for the damage suffered by the 
plaini f ship, if negligence was proved. 

TI -s case may be compared with Bain v. Moss Hutchinson Line, 
Ltd." . An action for damages was brought by the widow of a 
purse: who had died by asphyxiation on board ship. The plaintiff 
allege ` that the death was due to a breach of duty on the part 
of the ‘defendant in failing to provide a safe system of working on 
board | To support this, the defendant sought to put in signed 
proofs of evidence taken from the master and the second and third 
officer ‘of the ship. Birkett J. refused to admit the statements, 
holdin that all three persons were interested within the meaning 
of seci m 1 (8). The learned judge rejected the argument that 
interes j was confined to financial interest,” and cited as tests of 
interes the judgments of Morton J. in Plomien Fuel Economiser, 
Ltd. v ‘National Marketing Co. ** and Somervell L.J. in Friend v. 
Wallm ;.°° The learned judge also cited Holton v. Holton and 
The 4 lantic and The Baltyk*! without comment. Finally 
Birketi J. referred to the Merchant Shipping Act, 1894, s. 470 (1) 
which rovides that the certificate of a master, mate or engineer 
may be cancelled or suspended by the appropriate authority if an 
inquiry establishes, inter alia, that loss or damage has occurred 
through their wrongful acts or defaults. 

In vi w of the fact that Birkett J. rejected the test of financial 
interest, it is a little odd that he referred to the judgment of 
- Barnard J. in Holton v. Holton without adverse comment. In 
the lat r case of Evon v. Noble, Birkett J. observed that 
Barnard J. had in Holton v. Holton * accepted without comment 
counsel’: [suggestion that interest be confined to financial or material 
interest. In Evon v. Noble, Birkett J. excluded a statement in a 
case in vhich he expressly stated that no financial interest was 
involved | A child had been left in the care of a domestic servant 
and suff red injury while playing. It was alleged that the injury 
was caued by the negligence of the defendant, a chemist, in 
leaving «cid in a container to which the child had access. After 
a writ he 1 been issued against the defendant, the domestic servant 
had mad a written statement concerning the accident, and, at the 


56 [1948] & All E.R. 294. 
57 Ibid., at p. 296. 

58 [1941] Ch. 248. 

59 [1946] K.B. 493. 

so [1946] 2 All E.R. 534. 
61 (1946) 62 T.L.R. 461. 
62 [1946] 2 All E.R. 586. 
68 [1948] 2 All E.R. 987. 
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date of the hearing she could not be traced. Birkett J. held that 
the statement was excluded by section 1 (8). He also cited the 
judgment of Morton J. in Plomien Fuel Economiser, Ltd. v. 
National Marketing Co.** Birkett J. said of that judgment: 
*I suppose that that really means a person who has no tempta- 
tion to depart from the truth on one side or the other—a person 
not swayed by personal interest, but completely detached, 
judicial and impartial ’.* 
This last appears far removed from that of Barnard J. in.Holton v. 
Holton.** Applying such a test Birkett J. concluded that the 
servant was a person interested, as her reputation for care in 
minding a child was in issue, though he observed that this was not 
a financial interest. 

Two more cases bear on the interpretation of section 1 (8). In 
Barkway v. South Wales Transport Co., Ltd.,*” which has already 
been discussed in other connections, it was held by the Court of 
Appeal, following Plomien Fuel Economiser, Ltd. v. National 
Marketing Co.,°° that the tyre-tester was a person interested as his 
reputation as a tyre-tester was: involved, and as he was also 
interested in the success of his employer’s case. In Re Hill,*° 
Wallington J. held that a solicitor’s clerk was not a person interested 
within section 1 (8). In anticipation of probate proceedings in 
respect of the validity of a will which was propounded by a partner 
in a firm:of solicitors, as one of the executors, the clerk, an employee 
of the firm, prepared a statement of the evidence he would be able 
to give at the trial, but died before the action was commenced. 
Wallington J. referred to the question left open by Morton J. in 
the Plomien Case whether a servant of a company involved in litiga- 
tion was always a person interested. The learned judge concluded 
that it would be wrong to hold that the evidence of such g servant 
should be excluded in every case by section 1 (8). Wallington J. 
then proceeded to state that financial interest, direct or indirect, 
was not the sole criterion of inadmissibility on the ground of 
interest. In the instant case, the clerk clearly contemplated pro- 
ceedings, and there was no doubt that the firm were interested 
that everything proper should be done to secure the victory of 
their clients, or that the servants of the firm were anxious to 
secure the best possible result in the interests of the firm. Never- 
theless the result of the proceedings would not affect the reputation, 
prestige or financial stability of the firm or the partner. In the 
view of the learned judge, therefore, the statement was not excluded 
on grounds of interest. 


64 [1941] Ch. 248. 

63 [1948] 2 All E.R. 987, 989. 
se [1946] 2 All E.R. 534. 

67 [1948] 2 All E.R. 460. 

68 [1941] Ch. 248. 

69 [1948] 2 All E.R. 489. 
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In Evon v. Noble” Birkett J., looking back at-the line of cases 
concerned with the interpretation of interest, said that ‘no com- 
prehensive category of persons interested has been made’. In the 
present state of the authorities, only tentative conclusions may be 
expressed. It now seems reasonably clear that financial or material 
interest is not an cxclusive test. Moreover it would be illogical 
and unreasonable to limit the definition of interest in this way. In 
view of this, it may be doubted whether Holton v. Holton’ would 
be followed, because of the strength of the interest of the maker 
of the statement in that case. The cases seem to suggest that a 
person interested within section 1 (8) is a person with a substantial 
interest in the outcome of the proceedings. A case like Re Hill”? 
may be explained on the footing that although the solicitor’s clerk 
may have had some interest in the outcome of the proceedings, that 
interest was not sufficiently substantial to call for its exclusion under 
section 1 (8). 

Such an interpretation of ‘ person interested’ is, in our sub- 
mission, supported by the terms of the Act. Reference has already 
been made to section 2 (1) which, inter alia, directs the court to 
have regard to the possibility of an incentive on the part of the 
maker of an admissible statement to conceal or misrepresent facts, 
in assessing the weight to be accorded to it. If these words in 
section 2 (1) are to have any meaning, it follows that some limita- 
tion must be imposed on the scope of section 1 (8). If not, then 
any interest would exclude a statement, and no question of weight 
would ever arise. It would seem reasonable, therefore, to interpret 
interest in section 1 (8) as meaning substantial interest, although 
that, in itself, is not a very precise criterion. However, it is 
manifestly impossible to discover in the present state of the 
authorities, any clearer or more precise measure of interest for the 
purposes of section 1 (8). 

Some doubt may be expressed as to the desirability of the 
inclusion of section 1 (8) within the framework of the Act. Without 
it there are adequate safeguards. There is, in the first place, 
section 2 (1). Under this subsection, the court could without 
recourse to section I (8) give little or no weight to a statement. It 
may be objected that section 2 (1) would not provide sufficient pro- 
tection in a jury case. But here there is ample protection accorded 
by section 1 (5), which, it will be remembered, gives the court a 
discretion to exclude a statement in jury cases. In view of these 
facts, it may be doubted whether the insertion of section 1 (8) does 
not interpose an unnecessary restriction upon the admission of state- 
ments in evidence. 

ZELMAN COWEN. 
P. B. Carrer. 
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EPITHALAMIUM—A SCOTTISH TRILOGY 


Tue implications of the House of Lords decision in Weatherley v. 
Weatherley [1947] A.C. 628, that refusal of sexual intercourse per 
se does not in England amount to desertion, have been ably and 
exhaustively analysed by Professor L. C. B. Gower in M.L.R., 
Vol. 11, 2, 176, and also by Mr. Jasper Ridley in 64 L.Q.R. 
248. A brief postscript on three recent Scottish decisions 
on refusal of marital intercourse as constituting desertion may 
be of some general interest. In the articles in The Modern 
Law Review and The Law Quarterly Review reference was made 
to the Scottish practice which, in contrast to that of England, 
conceded, on the authority of Goold v. Goold i927 S.C. 177, 
that refusal by one of the spouses to allow the other to have 
sexual intercourse during the quadriennium (now triennium) 
might amount to desertion. When Goold was decided, the Scottish 
law of desertion was based upon the Act of 1578. Until recently 
the Scottish courts have apparently not had to consider whether 
the Divorce (Scotland) Act, 1988, had altered the law as stated in 
Goold—a point rather overlooked by some learned writers in the 
South. In Bell v. Bell 1941 S.C.(H.L.) 5 and Wilkinson v. Wilkin- 
son 1943 S.C.(H.L.) 61—neither case being concerned with refusal of 
marital intercourse—the House of Lords had to consider whether 
the 1988 Act made a fresh point of departure for construing the law 
of desertion in Scotland. There was a cleavage of opinion, Lord 
Thankerton and Lord Macmillan, the Scottish Law Lords, favouring 
the view that desertion under the 1938 Act was to be construed in 
the light of previous practice. 

The recent trilogy of Scottish decisions, Burrell v. Burrell 1947 
S.C. 569, Lennie v. Lennie 1948 S.C. 466, and Macdonald 
v. Macdonald 1948 S.L.T. 880, have re-affirmed that refusal of 
marital intercourse may still constitute desertion according to the 
law of Scotland. It is true that in the first case of the trilogy— 
Burrell—a decision of the Inner House, the Lord President (Cooper) 
in an obiter dictum seems to have felt some difficulty as to the 
extent to which the rule in Goold was still applicable to the post- 
1988 law of divorce; but neither Lord Carmont nor Lord Keith 
seems to have felt anxiety in this respect. In Lennie, another 
decision of the Inner House, but this time of the Second Division, 
the court (Lord Jamieson being absent) held unanimously that the 
rule in Goold was still the law of Scotland. In neither Burrell nor 
Lennie, however, did the pursuer succeed; but in Macdonald, a 
decision of Lord Mackintosh delivered in the Outer House, decree of 
divorce for desertion by refusal of sexual intercourse was actually 
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granted—somewhat remarkably, so far as can be ascertained, for 
the first time in a reported case. It deserves note that the same 
learned judge who granted decree in Macdonald was sustained by 
the Inner House in the earlier case of Burre)? where he had refused 
decree. ` 

It is doubtful whether some learned writers in sister systems of 
jurisprudence realise the difficulty of discharging the onus of proof 
required to satisfy a Scottish court in the class of case under 
discussion. The pursuer has to steer his case between the Scylla of 
‘ unwillingness to adhere during the triennium °’, on the one hand, 
and the Charybdis of ‘ acquiescence’ on the other. Further, 
evidence of refusal of sexual intercourse requires strong corrobora- 
tion; and, until the decision in Lennie, it was widely considered to 
be the law of Scotland that, if the spouses shared the same bed or 
room, they could not be heard to say that intercourse had not taken 
place. The standard of proof required by Scottish courts in cases 
such as Goold has been rightly described as ‘ exacting ’. 

In Goold the pursuer averred that the defender had refused 
him sexual intercourse for twenty years until, in the end, he left 
the conjugal home; and that the defender had insisted on occupying 
a separate bedroom. He failed because the long delay which had 
elapsed before he brought his action raised a presumption of 
acquiescence. The judges delivered conflicting dicta as to how and 
when the pursuer was bound to emphasise his disapproval of the 
defender’s conduct by breaking off cohabitation. In Burrell the 
pursuer alleged desertion by the defender, whom he averred had 
refused him sexual intercourse from (at latest) June, 1940, until 
June, 1948. The Lord President, however, in his opinion showed 
_that there was not even three years withdrawal by the defender 
without the consent of the pursuer. The latter had taken the 
initiative in moving to a separate bedroom, and had not protested 
when marital relations ceased in 1988. The pursuer had consented 
to such cessation until June, 1940, whereafter the parties lived 
apart by mutual consent for fifteen months; and from 1944 till 
May, 1945 (when the action was brought), the parties were in 
negotiation for a voluntary separation. Thus, even if the rule in 
Goold remained good law, and it was accepted as such by at least 
two of the judges sitting, the pursuer was bound to fail on ordinary 
standards of proof. In Lennie the wife pursuer averred that she 
was married to the defender in June, 1989, and that after August 
of the same year he had refused to have sexual intercourse with her 
until August, 1946, when she left him. For most of this time 
they had shared the same bedroom, and for part of the time they 
had shared the same bed. In addition to her own testimony she 
called medical evidence tending to support her contentions, proved 
an unqualified admission by the defender, and also contem- 
poraneous. complaints by herself to her solicitor and friends. The 
Lord Ordinary (Sorn) refused decree on the grounds that, in the 
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circumstances, evidence by the spouses to the effect that no sexual 
connection had taken place was incompetent. The pursuer 
reclaimed (Anglice—appealed), contending that there was no such 
rule of evidence known to the law of Scotland. The Second Division 
of the Inner House, in exhaustive and careful opinions, rejected the 
alleged rule of evidence on which the Lord Ordinary had based his 
decision, but held by a majority of two to one (the Lord Justice- 
Clerk dissenting) that the pursuer had not discharged the heavy 
onus of proof applicable to such cases, either in corroborating 
evidence of refusal of intercourse or in establishing non-acquiescence 
during the triennium. f 

Two excerpts from the dissenting opinion of the Lord Justice- 
Clerk (Thomson) indicate the gist of his views on the competency 
and sufficiency of the evidence adduced in Lennie. On competency 
he said: ‘It is difficult to see why if disclosure is so contrary to 
public interest, it should be permitted in cases other than desertion. 
But a more formidable objection is that there seems no reason why 
_ there should be anything more sacred than the ascertainment of 
truth and the doing of justice. Another serious difficulty is that 
of defining the circumstances giving rise to the incompetency. I 
could understand a rule which said that any evidence dealing with 
the sexual relations of spouses is incompetent. ‘That would be a 
rule general in application and logical in principle. But a rule 
which is limited to excluding evidence when and only when the 
spouses occupy the same bed seems to me to be entirely unsuited 
to present-day conditions. There are many marriages nowadays 
where the parties have sexual intercourse fully and normally yet 
habitually occupy separate beds in the same room. It seems 
impossible to apply a different rule to such married couples and, 
if that inroad is made, what is to happen when the parties use 
adjoining rooms with communicating doors, separate rooms on the 
same floor and so on. Accordingly I reach the conclusion that there 
is no rule such as the Lord Ordinary accepts which is binding on 
this court and I can see no justification for attempting to introduce 
such a rule’. On the onus of proof he said: ‘I agree that in 
matters of this kind the burden of proof is a heavy one. It can 
fairly be put, as Lord President Clyde put it in Goold v. Goold. as a 
presumption which has to be rebutted. But I do not think that it 
would be creditable to the law if, after saying that the remedy was 
available, and that the evidence of the spouses was competent, it 
went on to say that the burden of proof was so heavy as to be 
virtually impossible of discharge. The evidence necessary to 
discharge the burden must have some practical relation to the 
circumstances of the case’. Lord Mackay, in whose opinion Lord 
Stevenson concurred, shared the Lord Justice-Clerk’s views that 
there was no rule of law which rendered inadmissible evidence that 
spouses who had shared the same room or bed had not had 
intercourse; but in his view the pursuer had acquiesced, albeit 
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‘, reluctantly,- in’ the defender’s refusal of intercourse. E he 
> considered that there was not tobe. found in thé alleged admission 
. by the defender; ‘complaints by the pursuer to third parties; nor.in 
the medical evidence that ‘ there had not been regular intercourse * 
A any -such substantial - éorroboration,” amounting to independent 
Č, testimony; as the law demanded. ` 
K The third case of the trilogy—Maédonald—-first came before Lord 
- Mackintosh for proof in December, 1947; the law was argued before 
him in June, 1948, and the Inner House decisions of Burrell and 
ee ~ Lennie were. cited to him. The pursuer averred that in the year 
`1943,. when he was on leave from the R.A.F., his wife absolutely 
_ refused” to allow him to have sexual relations, and that thereafter 
‘he found „conditions so unbearable that he rejoined his unit before 
` his leave’ had’ expired. From that time he was frequently home on 
2 leave to his house in Glasgow,--where his wife and children were 
‘living, until September, 1945, when he was demobilised.- Through- 
out this period, and until Christmas, 1946, he attempted to persuade 
` the defender to‘ live a normal married life, showing her, moreover, ` 
that her attitude was entirely against his wishés. About Christmas, . 
_ 1946,-he ceased his protests, having by then decided that there was 
no likelihood .of her changing her attitude. He had re-enlisted in 
A the R.A.F. in ‘April, 1946, and when le gave his evidence in 
. ‘December, 1947, was on embarkation: leave, living : at the house where 
_ his wife and children still resided. The.pursuer’s evidence was ,cor- ` 
; roborated by his-son and daughter (aged nineteen and seventeen 
$ respectively). ‘- Their evidence was to the effect that the defender 
- had refused to share.a room with the pursuer; had insisted on the 
: _ daughter sleeping with her. when the pursuer was in the house; 
~ and had paid little attention to him -when he was in the house, 
`: leaving him to cook his own food. and setting. no place for him 
‘ -at-meals: In these circumstances Lord Mackintosh, in a careful 
‘opinion, held that there was ‘sufficient proof of refusal by the 
-defender of intercourse and’ of. non-acquiescence by the husband 
< pursuer maintained throughout the triennium: In the course of his - 
= opinion the learned Lord Ordinary said: ‘In such a case as this 
“ there was no cohabitation at board, far less at bed, and the joint 
- life (if-life under the same roof on such terms can be called joint life 
- at all) does not-raise the same presumption of acquiescence which: 
-I think that. the ordinary cohabitation at board which existed in 
Goold’s ‘and Burrell’s cases might do’. 
. ‘It is.understood that Lennie. may bé appėaled ` to the: Ties of 
' Lords. . In- Weatherley v. Weatherley- Lord Normand and’ the Lord 
x _ Chancellor: gave express warning that their decision in that case 
was on the’ “English law of desertion, and that the citation of Scottish 
- decisions © on divorce in an English case or vice versa can seldom 


: “be profitable. - The question as to whether refusal of sexual inter- . 


course constitutes desertion in Scotland has never been directly 
peter. the: Hous of Lords, and has only been. iadirery, so in G. v. 
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G. 1924 S.C. (H. L) 42, when Lord . Dunedin ET eee : 
- unfavourable obiter dicta. Thus, two. major issues may be- before 
the House of Lords for determination :— 


(a) May refusal by one spouse of sexual intercourse arent the 


. ` wishes-of the other constitute > desertion under the Divorce (Scotland) ai 
~- Act, 1938? 


- (b). Is it_permissible in a Scottish action -for, divorce on these 


`- grounds ‘to discover or reveal the intimacies of the marriage 
-bed’?° (In Weatherley v. -Weatherley Viscount Jowitt L.C. con- - 
. sidered such a course undesirable in England, except where, statute `-_ 
‘clearly enjoined such a course.) a OS 


.The answer to the first question has been given’ affirmatively by> 
the Court of Session in the three recent decisions considered in the Fo 


present -article.- The Second Division in Lennie also answered: the_ 


` second question in the affirmative. Though this was contrary to the 


opinion generally prevailing, Guest K.C.. for the pursuer, ina ~ 
masterly distinguishing of the authorities, exposed -witha skill 


- „reminiscent of surgery, the healthy from the ‘unhealthy growths in - 


the law of Scotland. He demonstrated that the current misconcep- . . 


tion was based on one Outer House decision 4nd on confusion- -. 


between the question of competency and of weight- of. evidence in... 


a number of others. In Burman v. Burman 1980 S.C, 262 the. Court 
of Session rejected the application of the rule in Russell v. Russell to © 
Scotland. (see also Marchant v. Marchant 1948 S.L.T. :148); in- . 


Lennie v. Lennie the Second Division rejected the suggestion that ;, 


i public -policy should limit the investigation -by the court’ of. the : 


~- intimacies of the marriage bed, though it was accepted that caution 
. must necessarily be observed in i the evadence of the- spouses.. A 


themselves, - 
There may be many, TE in other atens of jurisprudence. 


` than of Scotland, who will be ready to concede that the solutions” 
~ found by. the Scottish Courts to the matrimonial ‘problems discussed, . ~ 


show. both clear thinking and sound common sense. The decision 
of the House of Lords in Lennie, if the appeal be taken there, will 7 
~ be-awaited with anxiety and interest. 

f T. B. Surin: 


THE..U.S. SUPREME COURT AND 
© ` -RELIGIOUS FREEDOM 


. Tur First Amendment’! to the U.S. Constitution guarantees free- 
dom of religion from interference by the Federal Government. The 
‘Fourteenth Amendment? extends this freedom by prohibiting: the 
separate States from abridging the freedom of citizens? of the 
United States. This extension to cover the area of State action was 
not explicitly made by the Supreme Court. It has been assumed.‘ 
“Thus neither the Féderal Government nor the States may penalise 
. or subsidise religion and in States with compulsory education laws 
parents have a right to educate. their children at their own expense, 
in private or religious schools.* 
. The State must assume an attitude of E between religion 
and non-religion. But neutral action must not be susceptible to 
„interpretation as anti-religious action. The position is not the 
. simple-one of remaining neutral between the equal forces of militant 
religion and militant anti- religion. It is the difficult one of remain- 
ing. neutral between organised forces of religion backed by 
unorganised ‘social forces of a generally pro-religious character, and 
the unpopular minority in society who feel that especial sympathy 
for religion will subvert the whole lay spirit of the American 
Constitution. The.Supreme Court must maintain’ the ‘ wall of 
separation’ between church-and state’ even if i ini deciding cases that 
wall become, in Justice Jackson’s phrase, ‘as “winding as the 
famous serpentine wall designed by. Mr. Jefferson for the university 
he founded ’.°. 
In the last decade the small sect ican as `‘ Jehovah’s Wit- 
‘nesses’ has brought many cases to the court for decisions on the 
rights of organised religion under the Constitution. ‘The court has 
been required. to define the limits of State action under the ‘ police 
power ’, more specifically, the rights of popularly elected legislative 
‘bodies to limit the area of freedom guaranteed by the First Amend- 
ment. The cases cover a variety of civil liberties issues; sale of 


11791. ‘ Congress shall make no law respecting an establishment of religion 
or prohibiting the free exercise thereof; or abridging the freedom of speech, 
or the press; or the right of the people peaceably to assemble, and to petition 
the government for_a redress of grievanccs ’. 

- 2 1868.. Section I. _ 

8 Including, generally, resident aliens. 

4 In Gitlow v. New York, 268 U.S. 652 (1925): . . this case assumes that a 
reasonable freedom of expression is part of the liberty which the States are 
forbidden to take away without due process of law’. Cushman, R. E., Leading 
‘Constitutional Decisions (1987) p. 85. 

5 Pierce v= Society of Sisters, 268 U.S. 510 (1925). z 

- € Concurring in McCollum v. Board of Education, S.Ct. Law Ed. Adv. opinions, 
“Volume 92, No. 11, p. 451 (March, 1948). - 
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literature ; solicitation of funds; ringing of doorbells and parades; 
as well as more fundamental isšues concerning the collision of indi- 
vidual consciences with the purposes of organised government. In 
two recent cases, not involving the Witnesses, decisions have been 
_ given on the use of public funds for religious purposes.’ : 

It helps but little in the understanding of these cases to describe 
certain decisions as ‘ liberal’, others as ‘ conservative’. In a very 
real sense, the whole court is liberal. It is probably the first 
Supreme Court in modern times which does not lag behind Federal 
or State legislators in its sympathetic understanding of the problems _ 
of modern industrial society. But judicial liberalism is composed 
of two parts. A belief in the long-term value of Justice Holmes’ 
concept of judicial ‘ self-restraint’, ably expounded today by 
Justice Frankfurter,’ and a belief that the Bill of. Rights must be - 
preserved in its literalness from the attacks of legislators. There is 
an inevitable conflict between these two viewpoints, which is , 
nothing more than a reflection of the nature of the American Con- 
stitution. American constitutional democracy is based on the 
inalienable civil liberties of the written constitution, and the elective 
principle in government. The ‘sovereign people’ cannot be 
sovereign if certain subjects are outside their legislative ambit.’ 
This difficulty in interpretation of the Constitution is frequently 
resolved by the use of the ‘clear and present danger’ doctrine ip 
where this is applicable. When danger to the State is not in 
question the court now recognises, often reluctantly, the reality of 
those powers which must be allowed an elected legislature in order 
that it may perform the essential duties of government,” or put. 
into operation a reform the main outlines of which do not conflict 
with the spirit of the Bill of Rights’? But it could be said, not 
unfairly, that the court tends increasingly to eschew well-worn 
constitutional theory and to apply itself to a consideration of the 
social reasons and social effects involved in the legislation it 
examines. The ‘ wisdom’ of the statute is in fact under review. 
In such cases, i.e., when the justices find themselves discussing what 
are essentially matters of political theory and public policy the logic 
of decided cases is frequently an unwelcome and oft ignored. 
intrusion. They are more interested in the probable results. 


7 Everson and McCollum, infra. 

Especially in the Gobitis and Barnette Cases, infra. 

See Justice Jackson's opinion in W. Va. Board of Education v. Barnette, 
819 U.S. 624 (1943); i 

10 Schenck v. United States, 249 U.S. 47 (1919). Abrams v. United States, 

250 U.8. 616 (1919). 

11 Hirabayashi v. United States, 320 U.S. 81 (1948). Civil rights of American 
citizens of Japanese racial origin. See also ‘The Supreme Court and the 
Capacity to Govern’. Vincent. M. Barnett, Jr. Political Science Quarterly, 

. September, 1948. A - 
Railway. Mail Association v. Corsi, 326 U.S. 88 (1945). Rights of voluntary 
associations in the State. 
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~~ x eS k RELIGIOUS PROPAGANDA - 


The- early: exponents “of American, democracy ` were Su ed to 
outlaw From- American life the civil strife resulting from the estab- 
lishment of a State Church. Thėy abhorred the idea of test oaths 
= and other devicés for producing religious.conformity. Madison and 
"- Jefferson in particular fought against the establishment of religion. 
‘They succeeded, both in their own statė of Virginia and in the- 
Federal Constitution, in writing laws making such . establishment 
illegal. ` They were equally’ concerned that no restraints should be 
put: on-the freedom of religious expression, but they could not have ` 
foreseen that, in present conditions, the right to persuade others to 
‘one’s yiews by- the devices of modern publicity involves the right to 
- annoy unbelievers in the peaceful acceptance of their unbelief. The 
. modern town dweller-is frequently not the inquiring, gregarious, 
} political animal of eighteenth century theory. After -his day’s 
labours hé wishes to ‘be left alone in -his ignorant bliss and if neces- 
Ssary will get his town to pass laws to that-end.'* But Jehovah’s 
Witnesses have the_ancient zeal. Their methods of propaganda 
e unorthodox. -They-are offensive, not defensive, in face of com- 
ppg creeds. ` They are all ordained ministers in their own Church. 
e essence .of their faith is proselytising. Their firm obedience 
\ divine law ™ results in their making their own selection of those 
‘laws they: can obey. As religion” to them is proselytising, a 
re; -giction où the use of any particular method of propaganda is 
set, \-as a denial of their religious freedom.’ Being peculiarly 
ee imy vious to- public opinion, their activities have frequently 
k -coni ted with the ordinances of local authorities designed under 
‘the police power’ to preserve the good order and welfare of the 
- comm TT 
~o The rity of Griffin ** ‘(Geczgia) had an ‘ordinance forbidding the 
- distribu. on ‘of ‘literature without a permit. ` The Witnesses con- 
. tested th “validity of the regulation under the First’and Fourteenth 
ři Amendme. “s on the grounds that it was a violation of freedom of 
religion ant ‘of the press. As ‘ amicus. curiae’ the American Civil 
Liberties. Ui Qn 1 urged that, “The guarantees of freedom’ of speech 
“and of the`g 2ss’ prohibit. prior censorship“by any method whatso- 
-ever’, ‘The Supreine * -Court invalidated the ordinance on the | 
“grounds that: “his. type- of législation could restore licensing and ` 
- censorship: in i, y baldest form.- The ordinance cannot be saved ` 
~. because it, relate, ito distribution and not to publication.** In the 
words of Chief Justice Hughes, “ Liberty of circulation i is as essential — 
to "that-freedom as liberty of publishing .*. . indeed without the 
“circulation the puroon would be of-little value °. _ This freedom 


- 18 Martin Vv. Siihen, 319 v. S. ur dess). 
- 14 Bzodus XX, 3-5.. 
15 -Lovell v. Griffin, “303°U.S. 444 (1938). YT 
» 16- - CE: Near v. Minnesota, 283 U.S. 697 eoi "a 
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of distribiation for ‘the Witnesses was upheld again: in aan v. 
Alabama ” and Tucker v. Texas. 


In the case of Cantwell v. Connecticut 1® to the question of State ` 


censorship of this sort was. added the consideration of public, peace 
consequent upon Cantwell’s method of canvassing. Cantwell had 
canvassed from door to door soliciting funds without possessing the - 
necessary authorisation from the Public Welfare Council of. the - 
State. It was argued for Connecticut that such a certificate of 
_ authorisation ftom the State was necessary to protect householders 
from fraud. The secretary of the Public Welfare Council had power 
to grant or revoke certificates. This, too, in the court’s view was 
prior censorship because the secretary ‘is authorised to withhold his 
approval if he determines that, the cause. is not a religious onè. 
Such a censorship of religion as- the means. of determining its right - 


` - to survive is a denial of liberty protected by the First Amendment ` 


and included in the liberty which is within the: protection ‘of the | 
Fourteenth °’. Cantwell’s methods of solicitation were questioned. 
He carried a gramophone on which records were. played to potential 
customers. The records described the literature of his faith and 
vilified other brands of religion, especially the Roman Catholic.: 
It was stated that this method had been used in a certain Cassius . 
Street where 90 per cent. of the residents were Catholics, under - 
conditions liable to lead to a breach of the peace. Justice Roberts 
considered the point but said that as Cantwell had moved on when . 


it 


was suggested to him, his action ‘ considered.in the light of. 


constitutional guarantees raised no such clear and present.menace . 
to public peace- and order as to render him liable tö conviction °.. 
The rights of the Witnesses were upheld. g 


Some check was, however, put on the Witnesses’ freedom of 


expression when through Justice Murphy the court declared that ` 
‘Resort to epithets or personal abuse is not in any proper ‘sense 
communication’: of information or opinion’ safeguarded by- the ~ 
court ’.?? Chaplinsky, a Witness, on being Jed away after a dis- 
turbance had said to the city-marshal, ‘You are a God-damned 
- racketeer and a damned Fascist and the whole Government of 
Rochester are Fascists or agents of Fascists’. Nor was it un- 
. reasonable in the court’s view for New Hampshire ” to demand of 
the Witnesses a fee for parades,”* : graded according to- the size oe 
_ othe parade and the number of police detailed for duty. 
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326 U.S. 501 (1946). In a company town and contrary -to the wishes of the 
town's management. x ae ees 

826 U.S. 517 (1946). In a national defence housing project on United States’- 
owned land. F i . 
810 U.S. 296 (1940). A 

Justice Roberts for the court. 

Chaplinsky v. New Hampshire, 315 U.S. 568 (1942). 

Cox v. New Hampshire, 312 U.S. 569 (1941). : ` 

In which banners were carried bearing the slogans ' Serve God and Christ the 
King ’, and ‘ Religion is a Snare and a Racket ’. 
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The right of the Witnesses to be free from the requirement that 
they obtain a licence to canvass was again upheld by the court in 
Douglas v. Jeannette,** but not without searching questions being 
raised by Justice Jackson in a separate opinion concurring in the 
result. The danger is twofold. Firstly, that in granting a wide 
area of freedom to religionists the court may be giving special 
privileges to those who claim to speak in the name of religion. 
Secondly, as regards the methods of propaganda used by the Wit- 
nesses, Justice Jackson said, ‘ If each competing sect in the United 
States went after the householder by the same methods, I should 
think it intolerable. Can we give to one sect a privilege that we 
could not give to all?’ Limits must be fixed with an eye to the 
widest freedom to proselytising pressures. ‘ We have held that a 
Jehovah’s Witness may not call an officer a ‘f God-damned 
racketeer ” and a ‘f damned Fascist”? (Chaplinsky), how then can 
the court today hold it a high constitutional privilege to go to 
houses, including those of devout Catholics on Palm Sunday 
morning, and thrust upon them literature calling their Church a 
“ whore ” and their faith a “‘ racket >” P? 

Religious liberty may be a nuisance and a town can suppress 
nuisances, as was argued by the town of Struthers,”> Ohio, when it 
unsuccessfully defended the validity of its ordinance prohibiting 
canvassers from ringing doorbells when distributing literature. 
The ordinance seemed reasonable, as many citizens worked a night 
shift in the steel mills and slept by day. The court, however, held 
the ordinance invalid ** as it did not discriminate between those 
householders who were and those who were not willing to receive 
the literature. Justice Reed, dissenting, held that the ancient right 
of colportage did not give canvassers any inalienable right to annoy 
the citizens of Struthers. But when another law, the Massachusetts 
child labour law, was infringed by the Witnesses, because Betty 
Simmonds, aged nine, had been taken out to sell literature, the 
court agreed with Massachusetts that an offence had been com- 
mitted. In Justice Jackson’s words, ‘ All such money-raising 
activities on a public scale are, I think, Caesar’s affairs and may 
be regulated by the State ’.*7 

Freedom to distribute literature is guaranteed by the First 
Amendment. This freedom must be carefully guarded when the 
distributors are personnel of a small and unimportant organisation. 
But few, if any, propaganda bodies nowadays are so weak, or 
for that matter, so wealthy, that they have no need of a.sales 
mechanism by which to pay for their publications. 

Pamphlets are, traditionally, the poor man’s press but there is 
no evidence that freedom for this poor man’s press has depended 


24 319 U.S. 157 (1943). 

25 Martin v. Struthers, 319 U.S. 141 (1948). 

26 Relying on Lovell v. Griffin and Schneider v. Irvington, 308 U.S. 147 (1939). 
27 Prince v. Massachusetts, 321 U.S. 158 (1944). 
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on the literature being distributed gratis. Tom Paine’s pamphlets 
were sold to the public, not given away. An interesting position 
arises when a religious propaganda body seeks to deny that its sales 
of literature constitute a business transaction. Businesses, includ- 
ing publishing, are subject to taxation, licence and control. The 
methods of, and reasons for control are varied.** But the press is 
not excluded from the social policies applied to ae as a whole. 
To the newspaper magnate ‘ free enterprise’ and ‘ freedom of the 
press ’ are often, editorially, identical, but to courts and legislators 
they are separate issues.’ The Supreme Court has even held that 
the anti-trust laws can be used in the interests of the newspaper- 
reading public to prevent a supply of news being ‘ monopolised ? by 
the press association which gathers it.°° Publication is a business 
and can be regulated. But is the sale of religious literature to be 
considered as a ‘ spiritual’ matter which cannot be regulated or a 
commercial one which can? To the atheist the solution is simple. 
Religious publication is merely one of the many forms of business 
activity which the modern State has a right to control. But the 
American Constitution is not atheistic, it is neutral. Freedom of 
the press is not unlimited, but can the freedom for religious publi- 
cation be made wider than that for ordinary political publication 
when words of the First Amendment give equal emphasis to free- 
dom of religion, speech, press and assembly? 

It was while considering the matter of religious publication ** 
that three members of the court stated that in their opinion the 
now famous First Flag Salute Case ° had been wrongly decided. 
The court therefore vacated judgment in Opelika and re-argued the 
case in connection with Murdock v. Pennsylvania.” In Opelika 
(for the court) and later in Murdock, dissenting, Justice Reed took 
the view that a Witness acting as a book agent for the publications 
emanating from the Witnesses’ publishing house (Watch Tower 
Bible and Tract Society), was engaged in business activity for which 
the city could reasonably exact a licence fee. ‘To subject any 
religious or didactic group to a reasonable fee for their money- 
making activities does not require a finding that the licensed acts 
are purely commercial. It is enough that money is earned by the 
sale of articles’. (The books were supplied at wholesale prices and 
sold at retail prices.) The First Amendment does not give freedom 
from all taxation. In effect, the community is subsidising the sales 
of religious literature by exempting the business activities of the 
Witnesses from the general costs of government. This is fre- 
quently done in respect of religious activities, but only as an act 


28 See, e.g., Hannegan v. Esquire, 827 U.S. 146 (1946). 

29 Associated Press v. National Labour Relations Board, 301 U.S. 108 (1987)— 
collective bargaining. 

30 Associated Press v. United. States, 326 U.S. 1 (1945)—an anti-trust suit. 

31 Jones v. Opelika, 316 U.S. 584 (1942). 

32 Minersville School District v. Gobitis, 310 U.S. 586 (1940). 

33 319 U.S. 103 (1948). 
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of grace on the part of the community. There is no constitutional 
right to tax exemption for religious bodies. The possibility of 
misuse does not make a tax unconstitutional.** ‘The rites which 
are protected by the First Amendment are in essence spiritual— 
prayer, mass, sermons, sacrament—not sales of religious goods’. 
In Murdock, Justice Frankfurter also dissented, asserting that, ‘It 
will hardly be contended . . . that a tax on the income of a clergy- 
man would violate the Bill of Rights. ... A clergyman, no less 
than a judge, is a citizen’, and must pay his share of the costs of 
government. But the majority of the court took the view that, 
although certain aspects of distribution entailed ‘ commercialism ’, 
this did not transform evangelism into a business enterprise. If 
it did the passing of the plate in church would become a commercial 
project. Justice Murphy, with the majority of the court, noted 
that a licence fee had never been required of other clergymen of 
Opelika who distributed literature in their churches and defrayed 
the cost by voluntary contributions. To let the licence fee remain 
was to put an intolerable burden on a struggling peripatetic sect. 
‘Taxes when applied to itinerant sellers of literature are tanta- 
mount to suppression ’. Justice Douglas said, ‘ Freedom of speech, 
freedom of religion, are available to all, not merely to those who 
can pay their own way’. It cannot be held that a tax grants a 
privilege—the privilege exists before the tax, in the United States 
Constitution. 

In Follett v. McCormick * the majority again held that a licence 
fee cannot be exacted from a seller of religious books even 
though that be his full-time occupation. Justice Frankfurter and 
two of his brethren, again dissented. ‘ We cannot ignore what this 
decision involves. If the First Amendment grants immunity from 
taxation to the exercise of religion, it must equally grant a similar 
exemption to those who speak and to the press °’. 


SALUTING THE FLAG 


To the consternation of his many liberal admirers it was Justice 
Frankfurter who delivered the court’s ‘illiberal’ decision in the 
First Flag Salute Case.” The school district had ruled that all 
children attending the public schools take part in the daily flag 
salute ceremony. Children who refused to do this could be excluded 
from the schools. The Gobitis children, being Witnesses, could not, 
on grounds of conscience, take part in the ceremony because of 
their belief that the flag of the U.S. was a ‘graven image’, They 
complained that they were compelled to salute the flag, because if 
not allowed in the public schools they were faced with the burden 


34 Justice Holmes. ‘The power to tax is not the power to destroy while this 
Court sits’, Panhandle Oil Co. v. Mississippi, 277 U.S. 218 (1928). 

35 321 U.S. 573 (1944). 

36 Minersville School District v. Gobitis, 310 U.S. 586 (1940). 
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of paying fees in private schools, and if they could not afford this 
they could be treated as delinquents for not attending school. 

The court, eight to one, upheld the school district’s rule in an 
opinion which clearly demonstrates the dilemma of judicial 
liberalism today. Justice Frankfurter upheld the exercise of the 
school district’s power on broad sociological grounds, by holding 
that the end pursued—national unity—was not to be denied by the 
court’s possible objection to the means employed. f... the 
manifold character of man’s relations may bring his conception of 
religious duty into conflict with the secular interests of: his fellow 
men ’, but ‘ conscientious scruples have not in the course of the long 
struggle for religious toleration relieved the individual from obedi- 
ence to a general law not aimed at the promotion or restriction of 
religious beliefs’. Must these children be excused from conduct 
required of all other children in the promotion of national cohesion? 
It is impossible to find in the requirement ‘the seeds of sanction 
for obeisance to a leader... . It is not our province to choose 
among .competing considerations in the subtle process of securing 
effective loyalty to the traditional ideals of democracy while 
respecting at the same time individual idiosyncrasies among a 
people so diversified in racial origins and religious allegiances. 
So to hold would in effect make us the school board for the 
country . . .’.. The promotion of national unity is a problem of 
governmental power. The court believed the schcol district to have 
this power and believed that they (the court) were acting liberally 
in not interfering with a process which presumably reasonable men 
had evolved for the needs of the community. That other means 
might have been employed was not part of the attitude assumed 
by the eight justices who were applying the doctrine of judicial 
self-restraint.2? But Chief Justice Stone, dissenting, felt that in 
this case the court ought to act as the ‘school board for the 
country ’. There are other ways of teaching loyalty and patriotism. 
To compel a schoolchild to perform an act of patriotism in which 
he does not believe is to make a poor start in his education in the 
ideals of liberty and democracy. Moreover ‘ while such expressions 
of loyalty when voluntarily given may promote national unity, it 
is quite another matter to say that their compulsory expression . . . 
can be regarded as playing so important a part in our national 
unity °. 

We have seen that in Opelika ** three justices took the oppor- 
tunity of declaring that they thought Gobitis wrongly decided. 
The reasons for this change of opinion are not clear, but we can 
assume that it was known to the justices, as it was to the country 
at large, that since this decision Witnesses had been increasingly 
‘ persecuted? by war-minded local authorities. When the same 


27 Sce Vincent M. Barnett, Jr., ` Constitutional Interpretation and Judicial Self- 
restraint ’, 39 Mich.I:.Rev. 213 (1940). 
38 Supra. 
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issue came up again in the Second Flag Salute Case,” Gobitis was 
explicitly reversed. Justice Jackson, for the court, stated here that 
the freedom guaranteed by the First Amendment can be restricted 
‘ only to prevent grave and immediate danger to interests which the 
State may lawfully protect’. There was no danger that the 
children’s action here would lead to disorderly behavicur. ‘ But 
here the power of compulsion is evoked without any allegation that 
remaining passive during a flag salute ritual creates a clear and 
present danger that would justify an effort to muzzle expression ’. 
It is disastrous that this action is being taken by a board of educa- 
tion, an authority concerned with education for citizenship. Its 
actions are liable ‘ to strangle the free mind at its source and teach 
youth to discount important principles of our government as mere 
platitudes °.. Moreover what is this national unity? If govern- 
mental pressure towards unity becomes greater so will strife become 
more bitter as to the characteristics of that unity. Compulsory 
unification of opinion achieves only the unanimity of the graveyard. 
‘ The First Amendment to our Constitution was designed to avoid 
these ends (i.e., compulsory unanimity) by avoiding these begin- 
nings. There is no mysticism in the American concept of the State 
or of the nature or origin of its authority’. The fundamental 
difference of opinion between Justice Jackson and Justice Frank- 
furter is expressed in the former’s words: ‘ For there are village 
tyrants as well as village Hampdens, but none who acts under 
colour of the law is beyond the reach of the Constitution’. The 
Bill of Rights withdrew certain subjects from the vicissitudes of 
political controversy. The right to life, liberty and property, to 
free speech, press, worship and assembly are legal principles; they 
do not depend on the outcome of elections. But Justice Jackson 
is aware that the assertion of principles is simple; practical appli- 

-—etion is not. ‘ We must transplant these rights to a soil in which 
the laissez faire concept or principle of non-interference has withered 
at least as to economic affairs, and social advancements are 
increasingly sought through expanded and strengthened govern- 
mental controls ’. 

Justice Frankfurter’s dissent opens with a moving appreciation 
of the freedom guaranteed by the Constitution. ‘ One who belongs 
to the most vilified and persecuted minority in history is not likely 
to be insensible to the freedoms guaranteed by our Constitution. 
Were my purely personal attitude relevant I should whole-heartedly 
associate myself with the general libertarian views in the court’s 
opinion’. But that is not the point. Reasonable legislators could 
have taken the view that was taken by the education authority. 
The court is passing on the political power of a State, and the real 
question is, who is to make the necessary accommodations for 
conscientious objectors, the courts or the legislature? The 


39 West Virginia Board of Education v. Barnette, 319 U.S. 624 (1948). 
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principles of ‘ self-restraint ’ demand that these be made by the 


legislature. Moreover, the court must avoid varying its powers 
according to the particular provision of thé Bill of Rights which is 
invoked. Religion is entitled to-no special treatment. , ‘ The 
constitutional protection of religious freedom terminated dis- 
abilities, it did not create new privileges. It gave religious equality,. 
_ not civil immunity. Its essence is freedom from conformity to 


religious dogma, not freedom from conformity, to law because .of 


religious dogma. `. . . It is only in a theocratic State that ecclesi- 


' astical doctrines measure legal right and wrong’. ` Compulsory - 
vaccination, obligation to bear. arms; compulsory medical treat- 
ment, have all been upheld against religious objection. Govern- ` 
ment based on the consent of the governed means that the citizen ~ 


shares in the process of making laws; it does not mean that an 


 individual’s objection can prevail over the will of the’ sovereign.- 


In the case under review, the individual’s freedom is not totally 
‘denied because, as established in Pierce v. Society of Sisters,*? the 
State cannot compel children to attend public schools. ‘I find it 
` “impossible ’, concludes. Justice Frankfurter, ‘so far-as constitu- 
-tional power is concerned, to differentiate what was sanctioned in 
the Hamilton Case from what is nullified in this case. And for 


` me, it. still remains to be -explained ‘why the grounds of ‘Justice ` 


Cardozo’s opinion in Hamilton“! . . . are not sufficient to sustain 
the flag salute requirements. ... We may deem it a foolish measure 
but . . . this court is not the organ of government to resolve doubts 
-as to whether it will fulfil its purpose’. The liberal spirit cannot 
be enforced by judicial invalidation or illiberal legislation. In the 
long run ‘only a persistent positive translation of the faith of a 
free society into the convictions and habits and actions of a com- 
munity is the ultimate reliance against unabated temptation to 
fetter the human spirit ’. 8 


PUBLIC MONEYS AND PRIVATE PURPOSES 


- Exemption of religious activity from the usual fiscal exactions is 
. a form of subsidy. Some communities, however, ignore. these 
subtleties and find ways of assisting private religious activity with 
public moneys.*? For the constitutional theorist this is a rich field. 
Before the Revolution many States had tax-supported established 
Churches,** and for years after Independence some of these 
Churches were supported from public funds. In the front tanks 
of the resisters to this taxation could be found illustrious names; 


40 Supra. = 2 f 
41 Hamilton v. Regents of the University of California, 293 U.S. 245 (1934). The 
Supreme Court held that conscientious scruples could not exempt @ student 
from compulsory military training at a university he had- voluntarily entered 
. . knowing that all students there were required to undergo such training. 
42 See ‘ Catholic Schools.and Public Money ’, 50 Yale Law Journal 917 (1941). 
__ 43 Virginia, N. Carolina,- Massachusetts, Connecticut, New York, New Hamp- 
shire and Maryland. M 
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Patrick Henry, James Madison and Thomas Jefferson. Jefferson 
argued that ‘to compel a man to furnish contributions of money 
for the propagation of opinions which he disbelieves is sinful and 
tyrannical: that even the forcing of him to support this or that 
teacher of his own religious persuasion * is depriving him of the 
comfortable liberty of giving his contribution to the particular 
pastor whose morals he would make his pattern . . .’.4° But 
despite the non-religious nature of the American Constitution, 
American society remains more than sympathetic to the needs of 
religion. ‘The difficulty is to enforce the meaning of the First 
Amendment with regard to the establishment of religion in com- 
munities where only a minority believes in that strict construction 
which forbids any assistance, however insignificant or indirect, by 
public authority to religious activity. The Federal Government 
itself is not clear of the charge that it uses public funds for the 
encouragement of religion.** 

In the School Bus Case * the court was required to pass judgment 
on an item of local legislation which gave assistance from public funds 
to the parents of children attending Catholic schools. The assistance 
was given to parents whose children attended public schools and 
Catholic schools—but not any other schools. There were no clear 
precedents on which the court could rely, although the Cochran and 
Quick Bear cases had dealt with the question from other angles.‘ 
Ewing school board, acting under the authority of a New Jersey 
statute, resolved that parents of children attending public schools 
and Catholic schools be reimbursed out of tax-raised funds for the 
bus fares of their children travelling to school. The action was 
challenged (1) as violating the Fourteenth Amendment in that 
public funds were used for private purposes; (2) as violating the 
First Amendment because Catholic schools, the heads of which were 
priests, were in fact churches. Had all schools been included in the 
school board’s resolution the principle to be applied could have been 
the same as in Cochran, but the exclusiveness of the resolution 
exposed the school board to attack. This, however, did not prevent 
a five to four decision in favour of Ewing. Justice Black, for the 


44 Ttalics mine. 

45 Jefferson's Bill for Establishing Religious Freedom, XII Hening’s Statutes of 
Virginia (1823) 84. 

46 E.g., U.S. armed forces have chaplains. Church parades are compulsory at 
West Point and Annapolis. Under the ‘G.I. Bill of Rights’ veterans may 
receive training for the ministry in denominational schools, etc. 

47 Everson v. Board of Education of Ewing Township, 67 S.Ct. 504 (1947). 

48 Cochran v. Louisiana State Board of Education, 281 U.S. 370 (1930). Supreme 
Court upheld free distribution of textbooks to all children attending public or 
private schools including religious schools on grounds that the children and the 
State are the beneficiaries of such appropriation. The schools do not benefit. 
' They obtain nothing from them nor are they relieved of a single obligation 
because of them’. Reuben Quick Bear et al v. Leupp, 210 U.S. 60 (1908). 
Supreme Court upheld payments by Secretary of Interior to Catholic Indian 
Mission. Payments made not out of proceeds of public taxation but from 
interest accruing to ‘Sioux Trust Fund ’. 
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majority, opened with a recital of constitutional principle which 
seemed unfavourable for Ewing. ‘A State cannot tax A to reim- 
burse B for the cost of transporting his children to church schools. 
This is said to violate the due process clause, because the children 
are sent to the church schools to satisfy the personal desires of their 
parents rather than the public interest ...’.. The First Amend- 
ment means that neither the State nor Federal Government can set 
up a Chureh. Neither can either pass laws which aid one religion, 
aid all religions, or prefer one religion over another. ‘ Neither a 
State nor the Federal Government can openly or secretly partici- 
pate in the affairs of any religious organisation or group or vice 
versa ...’. But despite what seemed a clear restatement of the 
doctrine of separation of Church and State, Ewing was upheld on 
the grounds that New Jersey had declared that a public purpose 
could be served by using tax-raised funds to pay the bus fares of 
schoolchildren. Moreover, because of the language of the First 
Amendment, New Jersey cannot exclude from the benefits of such 
@ public service certain citizens who prefer to get their education 
in religious schools. ‘The State contributes no money to the 
schools. It does not support them. Its legislation does no more 
than provide a general programme to help parents get their children, 
regardless of their religion, safely and expeditiously to and from 
accredited schools ’. 

In a forthright dissent Justice Jackson disagreed with the court’s 
reading of the facts on record. Ewing is not supplying a public 
service designed especially for the safe transportation of school- 
children. It is using the regular transport system. Ewing is re- 
imbursing out of public funds two classes of parents, and it is 
applying a religious criterion in respect of those children who do 
not attend public schools. Children who attend private schools 
other than Catholic are not benefited.*® The issue is the basic one 
that in no circumstances can religion be made a public purpose. 
The court has in the past struck down local legislation on the 
grounds that it could not agree that a public purpose was being 
assisted by a particular use of tax-raised funds,°° and it must act 
in like manner here. Moreover, there should be no hesitation in 
asserting that tax-raised funds cannot be used to support any aspect 
of Catholic education, for Catholic schools are churches, and State 
supported transport to churches is clearly unconstitutional.*! The 
court has left to each State great latitude to decide for itself what 
shall be public purposes. It may make public business of welfare, 


49 * The transportation committee recommended the iransportation of pupils of 
Ewing to the Trenton and Pennington High Schaols and Catholic Schools by 
way of public carrier -—-Ewing School Board minutes. 

50 See Citizens’ Savings and Loan Association v. Topeka, 20 Wall 655 (1875). 

52 * Catholic children are to be educated in schools where not only nothing contrary 
to Catholic faith and morals is taught, but rather in schools where religion and 
moral training occupy the first place (Canon 1872)’. Rev. Stanislaus Woy- 
wood. The New Canon Laie, 1940. 
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health, education, but it cannot make public business of religious 
worship. ‘That is a difference which the Constitution sets up 
between religion and almost every other subject matter of legisla- 
tion. ... It was intended . . . to keep bitter religious controversy 
out of public life by denying to every denomination any advantage 
from getting control of public policy or the public purse’. The 
court ought to be consistent. Religious teaching cannot be a 
private affair when the State seeks to impose regulations which 
infringe on it indirectly and a public affair when it comes to taxing 
citizens of one faith to aid another, or those of no faith to aid all. 
Those who may rejoice at the victory of religion in this case ought 
now to consider their present position. Not only is it possible that 
this decision could introduce into public life a great struggle of 
religious forces for access to public funds, but if the State should 
now support religious education it has a constitutional right to 
regulate it. ‘. . . this court has declared that “It is hardly 
lack of due process for the Government to regulate that which it 
subsidises ** ’.*? 

. In a separate dissent (in which Justices Frankfurter, Jackson 
and Burton joined) Justice Rutledge points to the dangers of the 
court’s decision. Cochran made a breach in the wall of separation 
between Church and State; this decision has widened the breach. 
The First Amendment is uncompromising in its meaning.** Separa- 
tion must not be subjected to confusing arguments from precedent. 
It is a high principle that must be maintained. In a fascinating 
survey of the history of religious faction in America Justice 
Rutledge argues that as test oaths and religious qualifications for 
office are now abolished ‘the only serious threat to maintaining 
that complete and permanent separation . . . is through the use 
of the taxing power to support religion’. If what Ewing is doing 
furthers a public purpose there is no reason why States should not 
give full financial support to all aspects of religious education. The 
only possible view is that ‘ public purposes cannot be religious pur- 
poses’. If this view is not taken, ‘The dominating (religious) 
group will achieve the dominant benefit; or all will embroil the 
State in their dissensions’. As the court has gone a very long way 
to protect religious freedom from interference from the State there- 
fore ‘ we should not be less strict to keep strong and untarnished 
the one side of the shield of religious freedom than we have been of 
the other ’. 

From the strong dissents in many of these cases it is abundantly 
clear that the First Amendment is susceptible of the most varied 
interpretations. We cannot blame the justices for their lack of 
agreement on the meaning which should be given to this Amend- 
ment today. We can only inspect the majority decision for signs 


52 Wickard v. Filburn, 317 U.S. 111 (1942). 
53 For a contrary view see O'Neill, ‘Church, Schools and the Constitution’ 3 
Commentary 562 (1947). 
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of general tendency. And up to Everson these decisions suggest 
that the court’s sentiment is in favour of the protection and en- 
couragement of religion as far as the, fortunately indefinable, 
‘ limits of constitutional power’ allow. This is unobjectionable, but 
it raises the question whether the court would give as adequate 
protection to those other freedoms which in the Constitution are on 
an equality with religious freedom. As Justice Jackson said, the 
meaning of many of these principles of freedom has withered in 
respect of economic matters in face of the scope and problems of 
modern government. But is it reasonable to assume that the court 
would protect unpopular political groups to the extent that it has 
protected the Witnesses? Would it apply the ruling in Follett v. 
McCormick, for instance, to a salesman of Marxist tracts employed 
by the American Communist Party? This seems unlikely. Un- 
popular political groups face difficulties which are as serious for 
the development of American democracy as any faced by small 
religious bodies. The difficulty of ‘ getting on the ballot’ is often 
almost insuperable.** Moreover, ‘ respectable ° political forces have 
appealed in vain to the court for the rectification of grossly 
unequal electoral districts which prevent them, in political matters, 
from receiving the ‘ equal protection of the laws’ guaranteed by 
the Fourteenth Amendment. It seems that unpopular religious 
groups with beliefs which lead them into conflict with the State 
power are given a more thorough protection than would be given 
to political groups whose ideas do not conform to ‘ Americanism °. 
This can probably be explained only in general terms descriptive 
of the American ideology. On stage and screen °* the parson is not 
depicted in the humourous and ludicrous roles so common in this 
country. Moreover, the. unofficial forces of organised religion often 
play a role which is surprisingly powerful in the public affairs of a 
lay State.“ Religion, however queer, is regarded as a stabilising 
factor in American civilisation. Queer political opinions are a” 
danger to the conservative American ideology. The Americans are 
not a deeply religious people but the payment of lip service to 
religion is made by vast numbers in the belief that not to do so 
would be to endanger their social standing in the community. As 
modern America has never experienced an established Church and 
its attendant dignitaries, a school of respectable bourgeois anti- 
clericalism has never developed. The Supreme Court itself is not 
exempt from the subtle influence of religion in the American 
democracy, if only in the sense that, now, by a ‘ convention’ of 


54 Gee for the 1940 Presidential election, Labor Fact Book (1941), pp. 195-196. 
Aiso Chaffee, Free Speech in the United States (1941), pp. 490-493. 

55 Colegrove v. Green, 828 U.S. 549 (1946). 

58 Motion Picture Production Code, ‘ Particular Applications’, VIII, Religion: 
quoted in Inglis, Freedom of the Movies, p. 186 (1947). 

57 Ê.g., banning of Bertrand Russell in New York colleges and banning of 
Nation magazine from school libraries, both due to pressure from New York 
Catholic community. 
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the non-religious Constitution, at least one justice must be of the 
Catholic, and one of the Jewish faith. 


It is against this background that we should set the consideration 
of the decisions in religious cases. The court has shown itself willing 
to switch its doctrine for the purpose of achieving results which 
favour religion. Those who, armed with the Federal Constitution, 
move in to the attack, are halted by a defence of the State’s com- 
petence to determine the nature of a ‘ public purpose’ (Everson). 
Those who attack religious privileges in the name of ‘ public pur- 
pose’ are beaten off by the authority of the Federal Constitution 
(Barnette). Some individual justices are consistent, but the court 
is not. 


If, as has been suggested earlier, the court is really interested 
in the probable results of legislation, some of these results can grow 
to embarrass it., The Flag Salute had to be reversed. Whenever 
the court takes a clear stand on religious freedom it must of conse- 
quence be in an exposed position from which it may have to retreat. 
As the dissentients in Everson indicated, the court had put itself 
into a dangerous salient by permitting the application of public funds 
to private purposes, and it retreated in McCollum.** An interesting 
_ feature of the case is that Justice Black, who spoke for the court, 
‘invalidated support for religion out of public moneys, relied on 
his own argument in Everson in which he had demonstrated that 
religion cannot be tax supported, and was not apparently em- 
barrassed by the fact that the result in Everson was to allow 
religion to be assisted by the State. 


The Board of Education of Champaign County, Illinois, had a 

‘ released-time ’ arrangement for religious education in public schools 

whereby, with the consent of parents and at no extra cost to the 

taxpayer, private teachers of various faiths gave free religious 

‘instruction to children whose parents desired it." Children who 
did not wish to take part in any variety of religious instruction 
continued at their studies under the regular teachers. The issues 
were both more and less significant than in Everson. No ‘ extra’ 

public moneys were involved. If no religious instruction had been 

‘carried on, the classrooms would have been used by the ordinary 
teachers. It would be impossible to argue that wear and tear on 

public buildings is greater when religious instruction is being carried 

on than when non-religious subjects are being taught. A taxpayer 
could not argue that he was financially burdened. The matter was 
more significant, however, in that public buildings were being 

used and that, as Justice Black observed, the public school system 
‘was a convenient, although not an essential, aid to sectarian groups 


>58 McCollum v. Board of Education, S.Ct. Law Ed. Adv. Opinions, Vol. 92, 
No. 11, p. 451 (March, 1948). 

.$9 Similar arrangements are made in many States. Some two million school 
children participated in this type of religious instruction in 1947. See ‘ Church 
-and State in American Education ', 43 Ill. Law Rev. 374 (1948). 
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because it helped to provide pupils for their religious classes. The 
regular teaching staff agreed to provide each child with a card on 
which his parents could indicate whether they wished him to take 
part in this instruction and in what faith. 

McCollum’s objection was to the use of tax-supported property 
for religious instruction and to the close co-operation between the 
public school system and the inter-denominational religious council 
which supplied the ‘ private’ teachers. A further objection was 
that, in what was a rather religious community, a child whose 
parents were not willing for it to receive religious education 
suffered a degree of embarrassment because of non-conformity. As 
Justice Jackson was quick to indicate, the Constitution protects 
the right to dissent but cannot prevent persons feeling embarrassed 
if they find themselves in the minority. 

To Justice Black and to the majority of the court the action of 
the Board of Education ‘ falls squarely under the ban of the First 
Amendment’ because it is quite clear that tax-supported schools 
are aiding religious groups to spread their faiths. 

Justice Frankfurter, in a concurring opinion, bases his objec- 
tions to the board’s arrangement on his concept of the American 
public school system as a unifying factor in American life. This’ 
system should be used, and Congress since 1876 °° has intended its 
use, as a means of synthesising the diverse religious and racial 
groups in the U.S. into truly national community. What the Board 
did was to re-emphasise the feeling of separation between children 
of different sects. The way to attain cohesion among a hetero- 
geneous democratic people is by strict separation of Church and 
State. ‘If nowhere else, in the relation between Church and State, 
“ good fences make good neighbours”’. That Justice Frank- 
furter’s sociological reasoning is effective cannot be denied, for it is 
relevant in a case of this nature that broad principles and historic 
purposes should be discussed. But sociology is an all-purpose tool, 
and it was used by Justice Reed, dissenting, to argue for the con- 
tinuation of the practices condemned by the court. For him 
historic purposes should not restrain the promotion by local 
authorities of activities which are in accord with local custom and 
sentiment. National custom, as has been indicated, permits the 
expenditure of Federal money on religious activities in connection 
with Congress and the Armed Forces. ‘ Devotion to the great 
principle of religious liberty should not lead us into a rigid interpre- 
tation of the constitutional guarantee that conflicts with accepted 
habits of our people. This is an instance where, for me, the history 
of past practices is determinative of the meaning of a constitutional 


clause, not a decorous introduction to the study of its text ’. 
R. H. Pear. 


60 Since 1876 every State admitted into the Union has been compelled by 
Congress to write into its Constitution a requirement that it maintain a school 
system ' free from sectarian control *. 


SOLDIERS’ WILLS 


BEFORE 1677 the general rule of Ecclesiastical law was that everyone 
had power to make a will of personalty by a simple oral declaration, 
no form whatever being required. It was partly in order to suppress 
the perjuries which such a rule must doubtless have encouraged 
that the Statute of Frauds was passed in 1677. That Act set out 
elaborate requirements of form for both- written and oral wills of 
personalty, but by section 22 granted to soldiers and sailors in 
certain circumstances the original wide power of testation that had 
existed for everyone before the Act. This same power was again 
preserved by the Wills Act of 1887, which was intended to reform 
and codify the whole law concerning wills. The proviso to section I}, 
re-enacting the words of the earlier Act, runs as follows: €... 
Provided always, that any soldier being in actual military service, 
or any mariner or seaman being at sea, may dispose of his personal 
estate as he might have done before the making of this Act’. 

This power was extended to include real as well as personal estate 
by the Wills (Soldiers and Sailors) Act, 1918, which also extended 
‘soldier’ to include ‘ airman’ and confirmed an unjustifiable rule 
which had somehow developed, namely, that even minors, if soldiers, 
had power to make a will.! Thus the statutory rule as it stands 
today is that any soldier, being in actual military service, has power, 
whatever his age, to make or to revoke? a will without observing 
any form whatever.’ 

Tt is the words ‘in actual military service’ which have caused 
trouble all along. Much of this is due to the changed circumstances 
of military life, which is now vastly different from what it was in 
the time of Charles II, but nearly as much may be ascribed to an 
apparent unwillingness to apply the norma) rules of statutory 
interpretation. For instance, it has been said that we are to keep 
separate the power itself and the reasons for it. With great respect, 
however, it is submitted that the scope of an enactment can only be 
assessed by construing it in the light of the intention of the 
Legislature; and in practice judges have regularly looked for the 
intent of the Legislature when called upon to construe the words of 
any statute. There can surely be no reason to apply any other rule 
than the normal one, in the present case. 

Various reasons have been suggested for the rule, or ‘ privilege ’. 


1 The courts gave minors the power even though the Wills Act expressly 
deprived them of it! See Re Wernher [1918] 2 Ch. 82. 

2 See Re Gossage [1921] P. 194. 

3 Sailors have a similar privilege, but no further mention of it is made in this 
article, : À 

* Per Denning L.J. in Re Wingham [1948] 2 All E.R. 908, 
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One fairly common is that it was intended to confer upon English 
soldiery the same privilege that the Roman legions enjoyed. This 
seems to have been taken for granted by the doctors of the 
Ecclesiastical Courts, who until 1857, it will be remembered, had 
exclusive jurisdiction over matters of probate, and who were wont 
to draw lengthy arguments from the Digest, the Commentators, 
M. Pothier and from numerous European codes.* In fact, however, 
the only excuse for allowing this intrusion of Roman law (the rules 
of which in any case are materially different from our rules on this 
point °), was that the draftsman of the relevant part of the Statute 
of Frauds was a renowned civilist, Sir Leoline J enkins, and that in 
the preface to his biography there was a statement that he had once 
boasted of having conferred on English soldiers the same privilege 
enjoyed by Roman soldiers. From such small beginnings Roman 
law on this point permeated the English law as to military wills. 
Today, however, in spite of a long line of judicial references to the 
civil law and a tendency among writers to turn to the Corpus Iuris 
as to the original source, we may safely consider the Roman fallacy 
to have been exploded.” Another suggestion is that soldiers got 
special treatment because they were likely to be ‘inops consilii’, 
inasmuch as they could not readily obtain expert services to help 
draft the will. Therefore, runs the argument, while it is not 
necessary to look into the actual circumstances of every soldier, to 
find out, for example, whether his sergeant was formerly a solicitor 
or his general a judge, nevertheless a soldier is in actual military 
service when he is so placed that he cannot on account of that 
service readily procure the help of a legal adviser. We must not 
forget, however, that in 1677, and even in 1887, few soldiers were 
able to write, and that even fewer had the means to commit a 
document to anything like safe keeping. Therefore ‘inops consilii ? 
should surely have a wider meaning, possibly, ‘out of reach of 
regular routine’. In any case, this principle was often followed in 
the last century, usually in conjunction with a further requirement, 
that he be in, or en route for, some kind of mortal danger. Thus, 
in Sherman v. Pike the will of a soldier-servant who died on a 
sea-voyage (whether in peace or war does not appear) was not 
admitted to probate, and it was said: ‘It must be under an actual 
engagement, attended with danger; otherwise mounting guard at 
Whitehall would be sufficient’. This principle appeared repeatedly, 
notably in Drummond v. Parish*® and White v. Repton,' in both 


5 Drummond v. Parish, infra; Bowles v. Jackson (1854) 1 Spinks 294. 

6 In Roman law the will became invalid soon after the end of military service; 
in Enelish law it retains its validity until revocation. See Inst. II 12, and 
cf. Re Booth [1926] P. 120. 

1 Re Booth, supra. It is noteworthy that Blackstone, while comparing the 
English rule with the Roman, does not suggest that the former derived from 
the latter. See 5th ed. I 13, 417. 

8 Quoted in Drummond v. Parish, infra. 

9 (1848) 8 Curt. 522. 

10 (1844) 4 N.C. 4. 
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‘of which it was held that a soldier, which incidentally was held to 
include an officer, living in barracks under peace-time conditions, 
was not entitled to the privilege. In the latter case Sir H. Jenner 
Fust said: ‘. . . this gentleman was residing in the town of St. 
John’s, New Brunswick, where every soldier might have had the 
same assistance in making his will as a civilian’. Other cases to 
the same effect are Re Hill}! and Re Norris.? On the other hand, 
wills made on the field of battle were held valid even though only 
verbal.?* This tendency to restrict the privilege to times of imminent 
danger reached its climax in Bowles v. Jackson.** J. was a captain, 
stationed in Bombay. On August 14 he received orders to set out 
on the 22nd to attack a rebel force. On the 20th he made an 
unattested will: and was later killed. It was held, he was not in 
actual military service on the 20th, though he would have been on 
the 22nd. The reasoning in that case was in keeping with the 
precedents, but the decision itself is a little surprising and would 
hardly be followed today. After that case few appear until the time 
of the Boer War, by which time a tendency has appeared to interpret 
the words in a much broader spirit, not at all in keeping with the 
earlier decisions. The reason is no doubt partly to be found in the 
fact that the old Ecclesiastical Courts were replaced in 1857 by the 
Probate Court, with its barristers, in place of the former doctors of 
law, as well as in a new sympathy for the ‘ simple soldier °, which 
became evident at the end of the century. A pair of important 
cases illustrate this well. In Re Hiscock, a youth of twenty had 
volunteered for the South African War, and after a few weeks’ 
training in England sailed for the Cape, where he died. Two days 
before embarking he made an unattested will. This was held to be 
valid, and the learned President attempted to lay down a principle 
(on p. 82): ‘ Only two matters can possibly be said to be tests. On 
the one hand, it may be argued that as soon as orders are received, 
the soldier becomes on ‘‘ actual military service’. I think it must 
be assumed, in the first place, that a state of war exists, with which 
the soldier is, or may be, connected; but, assuming such a state of 
war to exist, the question arises, when, or how soon, does the 
soldier become on actual military service? If he remained in 
barracks, he could not so be considered. One test that might be 
looked at is: Had he received orders to go? Was his battalion or 
regiment under orders for foreign service? My impression is, 


41 4 N.C. 174. 

12 3 N.C, 197. 3 

‘18 Re Farquhar (1846) 4 N.C. 651; Re Churchill (1845) 4 N.C. 47. In this case 
a general had made a properly attested will, which he took with him to the war. 
At a time when he must have been en route to the front he wrote an unattested 
codicil on the back of the will. The codicil was held void, as not having been 
made ‘in expeditione’. But a note made by a doctor of the officer's dying wish 
was admitted to probate. 

14 (1854) 1 Spinks 294. 

15 [1901] P. 78. 
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however, that this test would be too wide, because the word 
“ actual ” has to be taken into account. 

Then there is another test, which commends itself to me as the 
more correct one to be applied, . . . had the soldier done something 
—had he taken some step, at the time he made his will, to bring 
himself within the words of the section ?’. Then later (p. 84) : ‘I 
am therefore of opinion that, by taking the first step of going into 
barracks with a view to being drafted to the front, he brought 
himself within the words and meaning of the eleventh section of the 
Wills Act, and that he was then engaged in ‘actual military 
service ” ’, 

It is to be noted that the facts in this case are very similar to 
those in Bowles v. Jackson (supra), which was decided the other 
way; on principle the later case is to be preferred, and in fact it 
has been regularly followed. The same principle may be seen in 
Gattward v. Knee,!® where a private soldier had written a letter 
from India a few days before the outbreak of the Boer War, at a 
time when his battalion was already mobilised and about to sail 
for South Africa. He was held to be in actual military service. 
The same test was also applied in the cases arising from the 1914-18 
war: to be a soldier was never enough in itself: only if ordered to 
the front did he obtain the power of making an informal] will. 
Thus a cadet at Sandhurst told his fiancée on June 22 that she was 
to inherit his property if he was killed; again, on July 6, he said: 
‘If I stop a bullet, everything of mine will be yours’. A few days 
later he left for the front and was killed. Horridge J., after hearing 
this evidence, refused to decide it without hearing evidence as to 
when the cadet had received orders to go to the front. It being 
later shown that he received such orders on June 80, the learned 
judge admitted to probate the verbal statement of July 6, but not, 
it must be noticed, that of June 22.'7 In another case an informal 
will made on ‘ overseas leave ’ was admitted on the same ground.'* 
The judgments in these cases show clearly that, although a wide 
interpretation was given to the words ‘actual military service’, 
the judges never held that merely being in uniform conferred the 
special power. Thus the privilege was extended to a nurse on a 
hospital transport,’® and to a captured soldier in a prisoner-of-war 
camp. But the unattested will of a St. John Ambulance man was 
not admitted, presumably because at the date of execution it was 
not certain that he was about to undertake dangerous work.?’ 
Again, in Re Grey,”’ probate was refused of the will of an officer, 
made just before entering hospital for an operation made necessary 


16 [1902] P. 99. 

17 Re Stable [1919] P. 7. 

18 Re Kitchen (1919) 35 T.L.R. 612. 
19 Re Stanley [1916] P. 192. 

20 Re Anderson [1916] P. 49. 

21 [1922] P. 140. 
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owing to sufferings during previous active service. The decision in 
Re Booth ™ was fully in keeping with the principle in the Hiscock 
Case. Some forty years previously, Booth had been a paymaster 
in the army in Gibraltar. On being ordered to Egypt to take part 
in the campaign against Arabi Pasha, he made an unattested will, 
which to the day of his death forty years later he never revoked, 
although he lost the actual document. The will was admitted to 
probate, the terms having been remembered by a beneficiary. 
From the cases decided before the recent war, one can thus draw 
a fairly well-defined principle, provided the earlier cases such as 
Bowles v. Jackson (supra) are considered as having been determined 
more on their peculiar facts than upon any principle of general 
application. On’ the other hand, those cases might have been 
considered as an anchor, to prevent any tendency to be over- 
generous to any person who had received promises of future bounty 
from friends in uniform. It is furthermore submitted that that 
rule, besides being well supported by authority, is also justified on 
general principles. The underlying intent of the Statute of Frauds 
was to prevent fraud and perjury: that is surely the reason why 
testamentary power is subject to such stringent requirements. To 
have given to every soldier, in time of war, exemption from those 
requirements, even when he had the same ample opportunity of 
pondering his intention and finally committing it to paper in the 
necessary form, as he would have enjoyed, had there been no war, 
would surely have gone a long way to making nonsense of the 
whole enactment. Admittedly if the clear, unequivocal meaning of 
the proviso had conferred such exemption, the duty of the courts 
would be to follow that meaning in spite of everything. But the 
Legislature went out of their way to say ‘ actual military service ’, 
not just ‘every soldier’, or even ‘every soldier in time of war’. 
It must have been the intention therefore to restrict the privilege 
to soldiers so circumstanced that they had not the opportunities, 
not only of legal advice, but of taking the advice of friends, of 
assessing property, of pondering and of doing the other things 
which particular circumstances may necessitate. ‘ Inops consilii’ 
does not mcan simply ‘ out of reach of a lawyer’. When a man 
feels that his death may not be far off, his mind turns to the 
desirability of making a will; if he is a soldier he cannot from the 
nature of things devote much energy to that purpose—hence the 
privilege. [Of course, a general rule was laid down; so that 
exceptional cases can be thought up, of a testator going off to the 
wars in the same platoon as twenty-six trained lawyers, while an 
unprivileged civilian leads an equally dangerous life, unassisted by 
any legal advice whatever. The possibility of such a case arising 
does not vitiate the general rule.] Thus the power arises, not 


22 [1926] P. 120. 
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` merely when the saldiee 4 is in the middle of a cainpaign, but: also, 
-when the campaign. is imminent. - 

The decisions arising out of the recent. war have shown nothing - 
like the same attachment to principle as the earliér cases. As a. 
result the-law is no longer as certain as it used to be. There seems. 
to be two possible underlying reasons for an. enormous: widening of- 


. the meaning of the words ‘ actual military service’... One is.to be 


_found in the peculiar circumstances’ of the war, in that for’ several N 
“years, soldiers and civilians were equally in personal danger from 


` _air-raids, and the theatre of operations become world-wide.: --The 


other seems to arise from’ a feeling that it iš a. benefit to the 


_ testator himself to-have a free and easy method of.testation. It is ° 


submitted that this widening of the power is néither justifiable in’ 


" -view of the authorities mentioned above, nor advisable on grounds 
:. of public policy. A number of cases, while laying down no easily- 


discernible general principle, include under the’ heading of soldiers 
_being'in actual military service almost anybody in uniform. -© 

` Thus, in In the Estate of Rowson,” it was held that an officer 
inthe W.A.A.F., who at some undetermined time of her service on_ 
the administrative staffs of various commands of’ the Royal Air 
Force during the war made an _unattested will; was in a“situation 
to enjoy the privilege, although no evidence was- adduced to show 
- -that her position was any more perilous,-or- she herself any more 


'_ inops consilii, than would have been the case had there been no 
_ war,’ fp another case, too, a soldier serving in the army in England, 


who apparently (for the report is again defective-in this respect) 
made his will in 1940, at a. time when there was apparently no ` 
probability of his going overseas, was held to be. entitled to the 
. privilege.” - What is surprising is that in these, as in other cases, .' 
very little emphasis. has been laid on the circumstances of the 
testator at the time of. making the will. Merely being in- uniform 
was enough. The decision in In the-.Estate of Rippon? .doés 
however apply the test laid down in Re Hiscock. An officer of the 
Territorial Army was ordered ‘to report -for full-time - duty on 
‘August 25, 1939. The informa] will which he made before setting 
out was- admitted to probate, the circumstances, it will be observed, 
. bearing a close resemblance to those in Gattward v. Knee (supra), 
for although there was no war in progress, yet it was imminent and 
the soldier had taken some step towards joining in. On the other | 
- hand, in In the Goods of Gibson ** probate was-refused of a will 
made by a member of the Army Dental Corps who, it seems (the 
report. is again defective), lived at home at, the time of making his - 
will.. Henn Collins J. said: ‘ It would be going against the principle 
laid down in the authorities to grant thig motion. I can understand . 
the privilege being extended’ to a man mobilised for service abroad, 


“23 [1944] 2 ‘All E.R- 96. se non 
-24 In-the Estate of Spark gss P. 115, ae eee sr A er as 
25 [3943]. P. 115. : 2 - 
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or told to go to a certain place for embarkation, but a soldier who 
is carrying out peace-time duties, although he is under military 
authority, is no more a fighting soldier because he is in the army 
than an ordinary citizen, who, in the circumstances of the present 
war, may be said to be in the front rank of the fighting. The 
foundation of the present rule is that a man is parted from civil 
surroundings, and the deceased never was’. 


Dicta in a later judgment, that of Cohen L.J. in Re Wingham 
(infra), would appear to restrict that decision; but it is a little 
tricky, since it is not stated therein when the will was made; and 
where a dentist changes into uniform, but in no other way modifies 
his daily routine, it can surely not be asserted that he is in actual 
military service on that account alone. And, indeed, the learned 
Lord Justice was careful not to overrule the actual decision in that 
case. All the learned judge surely meant in that case was that a 
soldier does not acquire the privilege until (1) there is fighting in 
progress or imminent, and (2) for that reason the soldier is removed 
from peace-time army routine. The reference to ‘ fighting soldier ” 
is a little unfortunate, since non-combatants should be included, 
provided the work they do takes them out of normal surroundings. 
Of course, difficulties arose in the recent war from the fact that 
invasion was thought to be imminent, and indeed it may be argued 
that every soldier was therefore entitled to the privilege. But in 
view of the above decision it can only be said that those soldiers 
alone are included. who have on account of war-service left the 
normal peace-time routine. The Home Guard were, it seems, 
hybrid; on parade they were, off parade they were not, privileged. 
Accordingly Lord Merriman held that a member of that body who 
visited his solicitor to give instructions for a will was not in actual 
military service,” while the House of Lords have held in a different 
connection that a Home Guard was a soldier as long as he was on 
parade; and in 1940, one would think, such service could rightly be 
described as active.” But perhaps the most important decision 
arising out of the war is that of the Court of Appeal in Re 
Wingham.” W. entered the R.A.F. for flying duties, and having 
trained in England for eight months went to Canada for the final 
stages. While there, and thirteen months after entering the R.A.F. 
(when he must have been very near the end of his training), he 
wrote an unattested will. Reversing the decision of Pilcher J., the 
Caurt of Appeal admitted the will to probate. Bucknill L.J. applied 


26 In the Estate of Anderson [1944] P. 1. , 

27 Blythe v. Lord Advocate [1945] A.C. 32. This case arose on the construction 
of the word ‘soldier’ in the Finance Act, 1894. A Home Guard killed on 
training was held to be a ‘ soldier ’ at the time of his death. Lord Wright said 
(p. 55): ‘He is a soldier only when he is serving or acting or on duty as 
a soldier. At such times he has the privileges and responsibilities of a soldier 
and would be called a soldier. At other times he may be a butcher or a baker 
or a stockbroker or a solicitor '. 

28 [1948] 2 All E.R. 908. 
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a test in keeping with authority, pointing out that the airman was 
sent abroad with a viéw to taking part in active operations, was 
removed from normal routine, and was likely to be ordered to a 
fighting front at any time. Cohen L.J. agreed, and cast doubt on 
In the Goods of Gibson (supra), while the third member, Denning 
L.J., added to his judgment a sweeping dictum to the effect that 
the privilege of being in active service was, in time of war, 
co-existent with wearing uniform; and even after the end of 
hostilities, the armies of occupation enjoyed it; doubtful cases 
could only arise in peace-time, and even then the soldier was to be 
given the benefit of the doubt. With the greatest respect to the 
learned Lord Justice, we cannot see how such a construction is 
justified either by the words themselves or by precedent. To take 
an admittedly extreme case, which nevertheless has previously 
occurred; on the death, at whatever time, of any person who wore 
uniform in the war, it will be open to anyone brazen enough to be 
undeterred by the risk, to assert that the deceased once made a 
verbal will in his favour; or a will on a scrap of paper, since lost; 
and this will be possible even where the deceased made a solemn 
will before entering the uniformed force. Whatever the Legislature 
intended in 1677 and 1887, it was not to facilitate fraud. Again, it 
can hardly be thought desirable to be too ready to allow men of 
property to dispose of it by a chance remark, or by a letter written 
in a temporary fit of anger. But a widening of the present doctrine 
will have just that effect. The privilege is not that of the soldier, 
necessarily, but rather that of other persons who have kept letters 
written to them from friends in the army. 

To sum up, it can be said that the power of informal testation 
which soldiers have arises: (1) when they are ‘ shooting members °’ of 
a war-like campaign; and (2) when they are in uniform and either in 
an active theatre of operations, or under orders to go to such a place, 
or likely to be sent to such a place without notice, whether as 
€ shooting members ’ or not; and (8) when they are prisoners-of-war. , 


D. C. POTTER. 


SOME ASPECTS OF THE OPERATION OF 
INTERNATIONAL AND MILITARY LAW 
IN BURMA, 1941-1945 


Assuming the occupation by a belligerent of enemy territory to 
be effective—and it would be idle to contend that, for the greater 
part of the period under consideration, those parts of Burma under 
the control of the Japanese military forces were not effectively 
occupied—the occupant’s right to govern by martial law is recog- 
nised at international law. His position has been thus stated :— 

‘Though the Martial Law of the Commander is not really law 
at all . . . it does not justify military oppression. Its stringency 
will, of course depend on the particular circumstances of each case ; 
for example on the amount of danger to which the military forces 
under the Commander are exposed, and, in occupied territory, on 
the conduct of the local inhabitants, but, in every case, it should 
be administered in accordance with the universally recognised 
fundamental principles of honour, fairness, and justice.’ 

‘ Although the occupant in no wise acquires sovereignty over 
such territory . . . he actually exercises for the time being a 
Military Authority over it.? 

‘He may neither annex it while the war continues, nor set it up 
as an independent state, nor divide it (as Germany during the 
World War divided Belgium) into two administrative districts 
for political purposes.’ ° 

By Article 48 of the Regulations Respecting the Law and 
Customs of War on Land; Annex to the Hague Convention of 1907, 
the occupant is obliged to do ‘ all in his power’ to restore public 
order, security, and social and commercial life; he must, unless 
‘ absolutely prevented ’, respect the existing laws, and his innova- 
tions must be compatible with international law and the dictates 
of justice. 

It is proposed to examine some of the acts of the Japanese in 
Burma, and to compare them with the conduct, in the same depart- 
ments, of the Sovereign Power, for the purpose of estimating how 
far the Japanese Military Commander fell short of what was required 
of him at international law, and of appreciating some of the diffi- 
culties which face an Occupying Power. 

Notwithstanding that, by the Hague Convention of 1907, much 
has been done to define the rights and duties of belligerents, there 


1 Wheaton: International Law (7th ed.), by A. B. Keith, p. 240. 
2 Oppenheim: International Law, Vol. 2 (6th ed.), by Lauterpacht, p. 338. 
3 Oppenheim, op cit., p. 342. 
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is a large field of inevitable and predictable activity by an Occupy- 
ing Power regarding which the Regulations annexed to the Con- 
vention are silent. For example, there is no regulation regarding 
the taking of hostages, and the occupant’s powers in dealing with 
them. Inevitably, international lawyers must, in the sphere to 
which no regulations apply, appeal to, and belligerents must profess 
to act upon, some ideal such as honour, justice, equity, good con- 
science, or the dictates of humanity; but it is submitted that there 
are no such universally recognised ideals. The word ‘honour’ | 
obviously means much to a Japanese, and he is prepared, in 
certain circumstances, to make any sacrifice for the ideal which it 
represents to him, but that ideal is different from that conveyed by 
the same word to an Englishman. The latter would not, for 
instance, feel obliged to commit hara-kiri in circumstances which 
might make it binding on a Japanese, while Englishmen have no 
great regard for the ability of a Japanese to keep a promise in cir- 
cumstances which would make it dishonourable, in an Englishman, 
to do otherwise. In this undefined sphere, what determines action, 
it is submitted, is not a universally recognised ideal, but national 
character. i 

It is easier to say that the authority of an Occupying Power 
should be exercised in accordance with the universally recognised 
principles of justice and humanity, than to define any principle 
recognised by the British, Japanese, and the Burmese. The 
Japanese lawyer, like the English lawyer, presumably argues that 
the principles of justice, equity and good conscience are to be found 
embodied in the law administered in the courts of his homeland, and 
that the conduct of the public officials of his country is a pattern 
for the world to copy. There is, then, a Japanese justice and a 
British justice, but it is desirable that at international law there 
should be but one justice. 

At the risk of labouring this point, I wish to stress that the 
differences of point of view on certain matters upon which an 
Englishman might be disposed to assume universal agreement are 
so numerous and considerable, that, outside the Regulations referred 
to above, there are very few recognised principles of international 
law binding on an occupant. Outside the Regulations, too much 
is left to the conscience of a belligerent, who usually believes he is 
fighting for existence, and, without the stress of war, how different 
are the notions of different peoples as to what is unconscionable. 
A trial at law means to an Englishman a proceeding. characterised 
by the presumption of innocence, proof of guilt by oral testimony 
of witnesses liable to cross-examination, the right to be heard in 
defence, and judgment by an impartial tribunal; this is assumed 
to be the natural right of any accused person, but British Civil 
Affairs Officers in Germany had to invent a phrase to express the 
plea of ‘ Not guilty’. British rules of evidence seem to most foreign 
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. lawyers arbitrary and obstructive. The British practice of cross- 
-examination is rarely understood or approved. Yet, before 1876, 
when: torture was, for a time at least, abolished in Japan, convie- 
tions in the courts of that country proceeded on confessions alone, 
and the ‘mode of trial was and is inquisitorial.* Police officers of 
other countries are not obliged to caution arrested persons, and, in 
: Japan, even the popular heroes of the political murders of the 80’s 
weré detained in custody far longer than would have been 
-permissible in England. The Chinese Penal Codes, inspired by the 
law of many countries, and the Japanese Penal Code, based on the 
Code Napoleon; owe nothing to the Indian Penal Code, founded on 
the English common law, and successfully applied in a neighbouring 
“Asiatic country. Case-law, notwithstanding codification, is in the 
blood of an English lawyer, but the Japanese judge appointed by 
the Japanese Commander’ to supervise the activities of the High 
-Court in Rangoon, standing in the library, and gazing without 
favour at the ponderous ‘tomes on the shelves, produced a small 
pocket-book, which, he informed the Registrar, contained the whole 
Japanese law. 

It would be idle to charge the Japanese with complete indiffer- 
ence to international. law. A nation which, as. the Japanese did, 
refuses to be bound by Article 44 of the Regulations mentioned 
above, which forbids a belligerent to compel inhabitants of occupied 
territory to furnish military information, must be presumed to 
intend to abide by other rules of international law. 

It is submitted that it is not easy to assign a clear meaning to 
Article 43 of the Regulations referred to above, which require the 
-occupant to respect existing laws, unless ‘ absolutely prevented °’. 
His right to make almost any act which he chooses-to regard as 
prejudicial to his war effort a ‘ war crime’ and punish it with death 
is valid, this regulation notwithstanding. Outside the wide realm 
‘of ‘war crimes’, it is unlikely that he will feel any impulse to 
_interfere with the substantive law of the occupied country, and, as 
he can administer martial law by courts-martial, he will only be 
disposed to interfere with the adjective law if the judges cannot or 
will not sit as before the invasion.. 

Regarding the position in Burma, it must first be said that the 
whole country was never over-run; there was always a not incon- 
siderable area in British harids. Then: attention must be.drawn to 
the difference between the German position in Belgium in the war 
of 1914-1919, and the Japanese position in Burma in 1941-1945. - 
Whereas it may be assumed that only a negligible number of 
Belgians were not behind the Belgian Government, there was, in 
Burma in 1941, a vocal section of the community of strong 
nationalist views, while the majority of the Burmese were conscious 
of no duty to intervene in the conflict. A statement in the press, 


4 Things Japanese, by B. H. Chamberlain, PP: 278-284. ; 
Vou. 12. : : . . 13 
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attributed to Lord Wavell in 1942, that 80 per cent. of the popula- 
tion were indifferent, 10 per cent. pro-British, and 10 per cent. pro- 
Japanese, comes as near representing the truth as any similar 
pronouncement, but it should be added that those who initially ` 
supported the Japanese did so in the hope of securing Burmese 
independence, and the great majority of them, being disappointed 
by the experience of Japanese occupation, were ultimately disposed 
to welcome British re-occupation, but still only as a _ step towards 
independence. 

Once the invasion of Burma commenced in 1941, the Japanese 
-advance was unexpectedly rapid, and the British- ‘administration - 
collapsed before. the advancing tide of battle. There were but few 
officers of British domicile serving as Deputy Commissioners or in - 
more junior capacities in the districts,. for Burmanisation of the 
services had proceeded to such an extent that the Burma Civil 
Service Class I was 50 per cent. Burmese. The original intention of 
the Government of Burma was that district officers should remain 
- at their posts, and some officers, who never received the subsequent- 
counter-order, spent the rest of the war in the degrading captivity 
which the Japanese deemed fitting for civilian internees. The 
decision to countermand this order was obviously right; had it 
stood, it would have been impossible to find trained British officials . 
to set up an administration when the re-occupation commenced, 
and, while the Japanese might reasonably have been expected to 
intern their captives in tolerable conditions, it is difficult to see how 
they could have allowed them to perform their former functions, 
. or to release them as the tide of battle ebbed.- to 

Nevertheless, the decision to withdraw British officials before 
they were captured meant the more rapid collapse of the civil 
administration. When it was evident that the civil administration 
in a district was collapsing, three months’ pay was given to all 
‘officials, and British officials withdrew to the rear, while Burmese 
officials usually retired to their own or their friends’ houses to await 
developments, though some bravely stayed at their posts, or with- 
drew to the next district, doing what they could to assist in the 
task of maintaining order as long as possible. 

Consequently, as the Japanese successively occupied fresh 
districts -in Burma, they found that the civil administration had 
ceased to function, and they were faced with the task of performing 
their duty under Article 43 of the Regulations ‘above cited. They 
could, no doubt, in the attempt to do ‘all in their power’ to 
restore public order, have handed over the civil administration to.a 
pre-arranged Civil Affairs Service, but Japanese military budgeting 
seems inspired by the necessity of producing the maximum fire- 
power for the minimum expenditure. The military situation in 
1941 and the earlier months of 1942 demanded that the pace of the 
Japanese advance should not slacken, and obviously the Japanese 
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Commander must have been bent on using all military personnel to 
that end. 


The Japanese had with them the Burma Independence Army, of 
whose military value they obviously had no high opinion. This 
organisation was mainly officered by young Burmese Nationalists, 
some of whom had previously undergone military training by the 
Japanese, but the rank and file were mostly men of poor character, 
hastily recruited, untrained, and poorly disciplined. To this 
organisation the Japanese High Command entrusted the task of 
setting up a civil administration, but it brought the Japanese so 
little credit that they abandoned it in 1942. 

The modus operandi of the Independence Army was to set up 
‘Peace Committees ’ to conduct a rudimentary administration and 
administer justice of a kind. In one instance, the head of such a 
committee passed sentences of death for dacoity,’ not so punishable 
by law, on police statements, without recording evidence. In 
another instance, the chief of the local police fined a person charged 
with murder. 

Whether the Japanese, in the circumstances, did ‘all in their 
power ’ to restore the life of the community may certainly be open 
to argument. They were certainly not prevented from insisting that 
trials be conducted in the mode previously followed, but the past 
history, and conduct of the Japanese in Burma suggests that they 
did not regard failure to comply with British notions in this respect 
as a breach of the fundamental principles of justice. 

In the latter part of 1942, when the military situation had 
become comparatively stationary, and most of the country was in 
Japanese hands, they set up an administration closely resembling 
the pre-existing British administration. It would, perhaps, be fair 
to say that the Japanese Commander then set about the task of 
doing ‘ all in his power ’ to restore public order, were the administra- 
tion not imbued with many totalitarian notions. Dr. Ba Maw, an 
ex-Premier, who was, at the time of the invasion, a political 
detenu, was made the head of the administration, consisting of 
politicians, former civil servants, with a stiffening of Japanese civil 
and military officers. Obviously the main reason for selecting 
Dr. Ba Maw was his ability to perform the task set him, and, 


E Robbery is ‘ dacoity’’ when the total number of persons present, including 
those aiding and abetting, is five or more. It is punishable, under s. 395 of 
the Penal Code, with transportation for life or imprisonment for ten years, 
and the offender is also liable to fine. If murder is committed during the 
course of a dacoity, every person participating in the dacoity is liable to 
anffer death under s. 396. By the Emergency Provisions Amendment Act, 
1943, passed by the Governor in the exercise of his emergency powers, dacoity 
simpliciter became punishable with death, but this particular dacoity was 
committed before this Act came into force. In the case of a dacoity com- 
mitted in occupied Burma after this Act became operative, would the offence 
be punishable with death, though the persons concerned were unaware of the 
change in the law, by application of the rule in R. v. Bailey (168 E.R. 651)? 
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generally speaking, ability and suitability were the criteria by which 
functionaries were chosen. 

The Japanese Military Commander, by proclamation, confirmed 
the pre-existing law and procedure, but excepted from the juris- 
diction of the Burmese courts cases triable by Japanese military 
courts, including certain classes of cases in which Japanese subjects 
were involved. Courts comparable to those existing before the 
occupation were set up, and these generally made an honest 
endeavour to administer the law in force before the occupation, 
though no judge was disposed to offer himself as an ineffective 
martyr in the cause of justice. The original jurisdiction of the 
High Court passed to a Rangoon City Court. The Japanese Com- 
mander retained the right to revise decisions of the High Court, and 
a Japanese judge was appointed to supervise the activities of that 
body; neither of these officials was guilty of unwarrantable 
interference. : 

The main criticism of Japanese conduct during this period must 
be directed against the activities of the Japanese Military Police, 
the Kampetei, who were chiefly concerned with ‘war crimes’. 

In the matter of ‘ war crimes °, the Regulations referred to above 
have done little to clarify or render more humane the principles of 
international law. Article 29 defines a spy as a person who, acting 
clandestinely, or on false pretences, endeavours to obtain informa- 
tion in the zone of operations of a belligerent ; it specifically excludes 
soldiers in their own uniforms and despatch carriers, while Article 30 
forbids their punishment without previous trial. 

Here but one out of many possible war crimes has been selectively 
dealt with, and the law as to the other crimes is left where it has 
been brought by custom. War crimes have been divided into four 
categories ° : 

(i) violation of the rules of war; 

(ii) all hostilities in arms committed by individuals who are not 

members of the enemy’s armed forces ; 

(iii) espionage and war treason ’ ; 

(iv) marauding ; 

a classification adopted in the British Manual of Military Law,® 
which, however, refers, in addition, and in the same connection ° 
to acts which a belligerent may forbid and punish, like ‘ war 
crimes ’ with death, though they are ‘ not violations of the rules of 
war ’ and ‘ not war crimes’, such acts as failure to take out a pass, 
acts which the military commander regards as prejudicial to military 


6 Oppenheim, op. cit., p. 451. . 

7 ‘Tnjuring or endangering the belligerent’s interests by deceit, or by sending 
messages to the opposing army with regard to the position, movement, plans, 
etc., of the belligerent whether in the field or occupation’: Kriegsbrauch im 
Landkriege, Wheaton, op. cit., p. 241. 

8 Manual of Military Law (1929) Ch. XIV, para. 442. 

9 M.M.L., Ch. XIV, para. 446. 
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government. Professor Keith’?® puts such acts in the category 
of ‘war crimes’, and it is difficult to see on what grounds they 
are excluded. Professor Lauterpacht 1! defines ‘ war crimes’ as 
‘Such hostile or other acts of soldiers or other individuals as may 
be punished by the enemy on capture of the offenders’, which is 
the only possible practical definition, though it owes nothing to 
universally recognised ideals. The Defence of Burma Act and 
Rules, and similar products of the legislatures of belligerents, made 
a statutory crime of almost every act remotely conducive to the 
advantage of the enemy’s war effort, and the commander of military 
forces occupying enemy territory cannot be expected to be milder 
than the de jure government. 

War crimes are punishable with death, but, whereas the Manual 
of Military Law ** states positively that there must be a trial before 
punishment, Professor Keith says ‘ As a rule, no penalty should be 
inflicted on offenders without previous inquiry and condemnation 
by a court-martial ’.!° It would seem that the form of the state- 
ment in the Manual of Military Law was so chosen as to give a 
military officer advice which would be brief and safe to follow, for 
obviously the rule as there stated must be subject to such exceptions 
as the enemy agent, who, though not a ‘spy’ as defined by 
Article 29, is captured collecting information near the firing line, 
and other persons captured in circumstances which make it impos- 
sible either to hold an immediate trial or arrange for their detention 
in custody.** In such circumstances, the instructions in the Manual 
of Military Law notwithstanding, the prisoner will, presumably, be 
summarily executed. 

As has already been said, however, the Japanese cannot be 
regarded as holding an Englishman’s view of what constitutes a 
trial, and it must also be conceded that, in time of war, there is a 
risk of standards of proof on charges of ‘ war crimes” falling. 

Making all allowances, however, the procedure of the Kampetei 
offended both against humanity, as understood by an Englishman, 
and against reason. The use of torture was almost automatic; it 
had been so throughout Japanese history, until formally abolished 
in 1876, and presumably it became unconcealed with the disappear- 
ance of all liberal notions in the 80’s. The officials of the 
Kampetei seemed unnecessarily credulous; possibly a government 
which dopes its subjects with subjective propaganda eventually 
deprives its own officials of the power of objective reasoning. The 
following facts, related by some who survived the incident, shows 
one aspect of its activities. 


10 Wheaton, op. cit., p. 242. 

11 Oppenheim, op. cit., p. 451. 

12 Ch. XIV, para. 449. 

13 Wheaton, op. cit., p. 240. 

14 A ‘epy’ as defined by art. 29 might be caught in similar circumstances and 
place his captor in the dilemma whether to break the regulation or to break 
military security. 
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Allied bombers, probably forced by necessity to jettison them, 
dropped bombs near a village of no military importance. The 
Kampetei, assuming this to be deliberate bombing, and that the 
villagers must have signalled to the bombers, collected and interro- 
gated the villagers, who consisted of both Burmans and Indians. 
Torture failed to extract any information; possibly the victims had 
no notion of what they were expected to reveal. A Burmese police 
officer was then called in to help, and he, after segregating Burmans 
from Indians, suggested to some Burmese bad characters that it 
would be to everyone’s advantage that they should accuse some 
Indians of signalling to the bombers with mirrors. This suggestion 
was implemented, and a Kampetei officer, having given monetary 
rewards to the informers, executed the Indians who had been 
denounced. 

To an Englishman, such a method of securing ‘ evidence’, and 
such a mode of trial is horrifying, but, putting aside Japanese 
history, is the former very different from that which a subject of a 
totalitarian State may expect to endure when, in circumstances over 
which he can exercise little control, he becomes suspected of being 
ill-disposed towards the State? As for the mode of ‘ trial’, it may 
be of interest to observe that, after the Japanese surrender, when 
it became necessary for British General Officers to confirm sentences 
passed by Japanese courts-martial upon surrendered Japanese 
personnel, the records of such proceedings had necessarily to be 
submitted to the officer 6n whom lay the duty of confirmation, and 
in some early cases at least, such records were so brief and vague 
as to leave the question whether there had been an attempt to 
-comply with the form of justice, as understood by an Englishman, 
in doubt. f 

The courts set up in Burma to administer private law, and the 
ordinary criminal law, were not, like the French courts in 1870, 
which the Germans were obliged to suspend because they refused 
to proceed in the name of the Emperor Napoleon III and claimed to 
derive their authority from the French people, unduly harassed by 
the question in whose name they were to pronounce judgment. The 
Burmese judges seem to have adopted the view that no adjective 
should qualify justice. 

Early during the occupation, an ‘Independence Preparatory 
Commission ’ was appointed; it was not an elected body; it was 
sponsored by the Japanese, and its members chosen by Dr. Ba Maw 
and his advisers. It drafted a ‘Constitution Act’, which was 
‘approved’ by the ‘State Assembly Board’ (the Independence Pre- 
paratory Commission under another name) on August 1, 1943, when 
the Independence of Burma. was proclaimed. The distinctly 
totalitarian nature of the proceedings was emphasised by the slogan 
‘Ta Thwe, Ta Than, Ta Mein’ (One Blood, One Voice, One Leader) 
broadcast at the same time. A declaration of war on Great Britain 
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and the recognition of the ‘independence’ of Burma by the Axis 
Powers followed. 

In view of the difficulty of governing Burma, while a battlefield, 
by a government other than one authoritarian in form, it would be 
of little practical value to criticise these doubtless Japanese- 
sponsored activities from the standpoint that there had been an 
unjustifiable breach with the laws which had set up parliamentary 
government in Burma, but in sponsoring the proclamation of inde- 
pendence, and by their recognition of Burma’s independent status, 
the Japanese appear to have been guilty of a deliberate breach of 
international law, forbidden by Articles 42-56 of the Regulations 
referred to above. 

This was not the only breach of its kind committed by Axis 
Powers during the war of 1939-1945. Germany and Italy treated 
their occupations as conquests. Luxemburg, Eupen and Malmedy 
were annexed to Germany, and Croatia was set up as a separate 
kingdom.*§ 

So long as there are national States, and no international autho- 
tity with power to enforce its justice, this seems a breach of 
international law of a kind against which it is difficult to find a 
sanction. If the occupant which has been guilty of such misfeasance 
wins the war, the other belligerents are unlikely to be in a position 
to object; if it loses, or if the result is doubtful, the annexation 
may be reversed by the peace treaty, but other questions will 
overwhelm consideration of enforcing any other penalty. 

The situation before the Japanese in Burma, which has been 
described above, was calculated to encourage the Japanese to 
recognise its ‘independence’. The Japanese were compelled to 
pose as the liberators of the Burmese from the oppressor and the 
occidental, for they had no material advantages to offer. By 
military force they could secure all that was essential to them, at 
least for the period of the war, and, by recognising Burmese 
‘ independence ’ they could relieve themselves of a large part of the 
burden of providing a civil administration. For a time at least, it 
would improve their position vis-à-vis the Burmese. 

The main objections to the practice of annexing occupied terri- 
` tory were that it usually involved treating the occupied territory 
as loot, and the enlistment of the active male population in the 
occupant’s military forces. It must, at least, be conceded that 
these possibilities weighed very little with the Japanese in deciding 
to act as they did. There was looting, but it would be difficult 
fairly to apportion responsibility between the Japanese and the 
Burmese bad characters who had the first opportunity. Burmans 


15 Annexation of occupied territory was first denounced by Vattel in the middle 
of the eighteenth century, but was not outlawed until the Convention of 1907. 
fhe last occasion on which Britain practised it was in 1813, when it sold 
Guadeloupe, taken from France, to Sweden. It was restored to France in 1814: 
Wheaton, op. cit., p. 234. 
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were impressed into the Labour Corps. These things. could, how- 
ever, have been done without recognising Burmese ‘ independence ’. 

Let us now cross to the other side of the battle line. 

When the British Civil Administration collapsed before the 
oncoming tide of battle, martial law was proclaimed in some 
districts. In effect, this meant only that, in the brief period before 
the arrival of the Japanese, some looters were tried by field general 
courts-martial, composed of military officers and civilians with a 
knowledge of law. In the circumstances, whipping and death were 
the only possible effective punishments, because a jail delivery was 
invariably effected before the Japanese arrived,’ so that only 
a small fraction of any sentence of imprisonment would be served. 
Whipping could not be inflicted on men over forty-five or physically _ 
unfit, and the courts showed no enthusiasm for death sentences. 

When the military situation became stabilised in 1942, the Chin 
Hills, parts of North Arakan and North Burma remained in British 
hands. The Government had retired to Simla, and, parliamentary 
legislation being no longer possible, the Governor, in the exercise 
of his powers under section 189 of the Government of Burma Act, 
assumed all legislative powers. 

In those parts of Burma still in British hands, most of which 
lay in those areas not subject to the control of the Ministry, but 
administered by the direct authority of the Governor, the same type 
of administration, administered by the same officials as before the 
invasion, continued, but the Governor, in exercise of the legislative 
powers which he had assumed by proclamation under the Govern- 
ment of Burma Act, passed emergency legislation which, it is 
respectfully submitted, was not only intra vires of his statutory 
powers, but fully justified by the abnormal circumstances. This 
emergency legislation made all important cases triable by special 
judges, and abolished committal proceedings and appeals, but death 
sentences had to be reviewed by a judge of the High Court. Pro- 
cedure was generally simplified, and the discretion of courts was 
_ enhanced, but, in essentials, the mode of trial was not affected. 
‘Provision was made (as far as the writer is aware, it was never 
employed) in certain cases of contumacy, for trial in absentia, but 
the features of the British mode of trial were preserved. 

There was little to choose between the Emergency Acts and the 
Proclamations of the British Military Commanders in spirit and 
subject-matter, but the Government maintained (and the writer 
can find nothing to say to the contrary) that its actions were invari- 
ably justified by circumstances and intra vires of its powers. The 
Governor’s Enactments were published in the Burma Gazette, 
which had a small circulation, chiefly at Simla, and this was not, 
perhaps, a satisfactory method of bringing changes in the law to the 
notice of the general public. This point was taken in a murder review 


16 The staff of the jails consisted mostly of Indians. 
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in 1945. When the case, Chitambaram v. King-Emperor (sic) 
eventually came before the Privy Council, that point was dropped, 
presumably as it was covered by R. v. Bailey '* referred to above, 
and the argument proceeded on the wider basis that the Special 
Judges Act was ultra vires of the Governor’s powers, inasmuch 
as the Government of Burma Act forbade legislative interference 
with the jurisdiction of the High Court. This contention was, 
however, repelled, it being held that the Government of Burma 
Act did not prohibit the creation of a new court having concurrent 
jurisdiction with the High Court. 

By 1944 it became possible actively to contemplate the re-occupa- 
tion of Burma. Since February, 1943, the Army had been building 
up a Civil Affairs Service, and His Majesty’s Government showed no 
reluctance to employ an adequate number of Civil Affairs Officers, 
but it was not easy to recruit and train sufficient and suitable per- 
sonnel. A Burma civil servant might understand the problems 
arising in Burma, and have ideas about dealing with them, but be 
less capable of understanding the interior economy of a Civil Affairs 
Service. The number of trained Civil Administrators was not large, 
nor was the supply of suitable military officers to instruct these 
disguised civilians in the army way of doing and obtaining things. 
The General Administration and Judicial Establishments were 
habitually below strength, and officers in these departments gener- 
ally had more work than they could satisfactorily do. 

It would, no doubt, have been possible to empower Military 
Commanders to carry on civil administration in re-occupied Burma 
by statute, but the Supreme Allied Commander preferred to act on 
the instructions in the Manual of Military Law ° which sets out, 
cautiously, the views of Dicey. These instructions are :— 

‘No such thing as martial law exists under our system of Govern- 
ment. ... In time of invasion . . . exceptional powers are often 
assumed by the Crown acting usually . . . through its military 
forces . . . and the expression ‘‘ martial law ” is sometimes employed 
as a name for this common law right of the Crown . . . to repel 
force by force in the case of invasion . . . and to take such excep- 
tional measures as may be necessary for the purpose of restoring 
peace and order. The intention to exercise such exceptional powers, 
and to take such exceptional measures is generally announced by 
the issue of a proclamation of martial law... . To obviate any 
question as to the legality of the measures taken for this purpose 
. . . it has been usual subsequently to pass .. . an Act of 
Indemnity ’. 

These instructions were, as far as the Higher Commands were 
concerned, obeyed in the spirit and the letter. The Supreme Allied 
Commander made it. clear that he was exercising a common-law 


17 [1947] A.C. 200. (H.M. was King, not King-Emperor, in Burma, after 1987.) 
18 168 E.R. 651. 
19 M.M.L., p. 4. 
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right, and that his acts, and those of his subordinates, could be 
justified, if at all, by necessity only. : 

With regard to the acts of the Supreme Allied Commander and 
his subordinates, no question of international law arises, but their 
acts are relevant as affording evidence of what international law 
would require of a belligerent in occupation of Burma. 

By a proclamation of January 1, 1944, the Supreme Allied 
Commander assumed responsibility for every function of Govern- 
ment in those parts of Burma then being or thereafter to come under 
his control, and he delegated to the Chief Civil Affairs Officer full 
authority to conduct the military administration of the civil 
population of Burma. 

On the same date, the Chief Civil Affairs Officer issued a pro- 
clamation depriving all courts in Burma, not established by him, 
of their jurisdiction and powers, but confirming all laws then in 
force, except in so far as they were amended by that or future 
proclamations. 

Thereafter, such amendments of the laws as were made by the 
Chief Civil Affairs Officer were made by proclamations published in 
the Gazette of the Civil Affairs Service, which enjoyed no wider 
circulation among the general public than did the Government of 
Burma’s Gazette, and the printing of which was often delayed. 
But for slight difference in form, these proclamations might have 
been Governor’s Acts. They were scrutinised by legal advisers at 
South-East Asia Command and at the War Office, who showed little 
hesitation in calling in question, and insisting on the withdrawal of 
provisions which might have provoked no comment in a Governor’s 
Act. To give instances, a proclamation extending the death 
sentence, beyond where it had been carried by the Emergency Acts, 
to’ possession of firearms, and a provision in the first proclamation 
of the Chief Civil Affairs Officer, empowering him (naturally acting 
on skilled advice) to convert a finding of ‘ not guilty’ by a Civil 
Affairs Court into one of ‘ guilty ’, notwithstanding that the High 
Court had, under section 417 of the Code of Criminal Procedure, 
this power in appeal by the Governor, were both cancelled. 

The amendments in the law made by proclamation were incon- 
siderable. All rules as to venue of criminal cases were abolished. 
Death sentences now required confirmation by the Chief Civil Affairs 
Officer, who was advised by two officers who subsequently became 
judges of the High Court; later all such sentences had to be referred 
to the Supreme Allied Commander. All criminal cases were 
subject to review; the vast majority were reviewed. It had been 
intended to set up civil courts of small causes, but it proved 
impossible to recruit judges for these, and, in the period during 
which the military administration functioned,?° the necessity for 
such courts did not become obvious. 


20 Civil Government was resumed in October, 1945, but the Military Administra- 
tion continued in Tenasserim until the end of the year. Such a measure taken 
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- Judicial powers were conferred on officers by notification in the 
Gazette of the Civil Affairs Service. Almost every officer of the 
General Administration and Judicial Departments was given either . 
‘the. powers of a Special Judge, enabling him to; pass death 
. Sentences, or those of a District Magistrate, which enabled him to 
inflict’ sentences of imprisonment not exceeding seven years, and,. 
` generally speaking, Civil Affairs Officers received higher powers than 
they would have exercised in time of peace. By contrast, the 
corresponding officials empowered by, or with the approval of the 
Japanese, had the same or narrower powers than their predecessors 
before the invasion, for, it is interesting to observe, when the 
administration was first set up, administrative officers ‘were not 
` permitted to exercise any judicial functions. British officials always 
paid lip-service-to the principle of separation of powers, but found 
it impossible, on financial and administrative grounds, to put it into 
practice, except in the upper ranks of the hierarchies, and the first 
, attempts, under Japanese occupation, to enforce a rigid separation 
‘ had to be modified.24- It seems likely that this experiment in 
_ Separation of powers was inspired by Dr. Ba Maw and his advisers, 
‘but the Japanese evidently saw no objection to it. | 

From the point of view of a prospective suspect, what is more 

important than a comparison, of the powers granted to the officials 
_ of the two regimes is an examination of the ae in which the 
` powers were exercised. 

On the British side of .the battle line, not many death sentences 
were. passed or confirmed. To this three factors contributed, the 
British- officer’s natural antipathy to passing such sentences, the 
inevitable policy of appeasing the Burmese, and the difficulty of 
efficiently executing a death sentence through the instrumentality 
-of reluctant Burmese police. As some jails had been destroyed and 
others were required for other purposes, temporary jails had to be 

_ erected, and these created a reluctance to impose sentences of 
imprisonment. - See S, 
` Individuals who could have been tried and condemned for waging 
war against the King had little more to do than profess a resurgence - 
of loyalty to escape trial altogether. Lenient treatment was shown 
‘to persons guilty of malpractices, if they could set up a credible 
„story of having acted under, Japanese pressure. ` 
-~ `. In form, the chief differences between the Japanese-sponsored 
_ administration and the British military administration were the 
“activities of the Kampetei under the former, and the way the officers 
-of ‘the latter were strictly. bound by. the terms of the military 


~by an, occupant - might, conceivably offend against the rule forbidding the 

- division of the occupied territory into two administrative districts. 

`. 21 Later administrative officers were empowered to pass ofders to furnish security, 
` or for detention in default, against persons reputed to be habituated to serious 

crime, but they were not permitted to try persons accused of specific criminal 

offences. Magistrates were formerly empowered under the ' preventive sections ' 

of the Code of Criminal Procedure to demand security’ from reputed criminals. 
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proclamations: The nearest analogy to the Kampetei on the British 
side of the battle line was the Field Security Service, but, whereas 
the Kampetei seemed to have unlimited powers and discretion, the . 


` other had no power to try and. sentence, and even. its powers of, 
` arrest and detention were `statutory:?? 


It could not be contended that there were- no: peeaslies of the 
somewhat stringent regulations which bound military personnel 
during the campaign, and there were incidents which might have 
been questioned subsequently in the civil courts. While - there 
appears to be amplé authority for establishing and continuing | 
martial, law while war is ‘raging’ ?* it seems arguable whether 


- ‘offenders against the ordinary law can be tried by Civil Affairs 
| Courts continued in areas from which the tide of: battle has far 
. receded, or whether military government can be continued after the 

enemy has surrendered.~ However, events in Burma added nothing. 


to what has been said on these questions, and honest breakers-of the 


; regulations were protected, because the Indemnity. and Validating 

. Act, passed, on the return of the Civil Government, in exercise of ~ 
‘the powers assumed by the. Governor under’ the Government of 

- Burma Act, prohibited legal proceedings in respect of acts done in 


good faith in the purported discharge of duty. Sentences passed by 
Civil Affairs Courts were declared valid, and provision was made for 
review and confirmation of such ° sentences as had not become final- 


“vat martial law. 


A War Crimes Court was set up to deal with Japanese-military 


. personnel guilty of crimes against international law and humanity. 


After, the re- occupation, some Burmese officials remained: unem- 
-ployed - while inquiries were, made into their conduct during the 


. occupation, : but ultimately no judicial officer suffered any 


punishment. 
The writer feels bound to conclude that the Japanese made a 


| praiseworthy attempt to do that part of their duty at international 
- law which required them to. make provision for the exercise. of 


-administrativé and judicial functions of the government of the 


i “occupied country, save with regard to war crimes. Illegal as the- 


“recognition of Burmese ‘independence’ was, it did not do the 
Burmese any tangible -harm; the Japanese had a precedent in thé 
conduct of two European belligerents, and, if Britain did not treat 
the incident as damnum sine injuria, she did not ~ over-much 
complain of it.” 

With regard to war crimes, however, and the activities -of the 
Kampetei, it is impossible for an Englishman to’ say much” in 
extenuation. 

‘A. GLEDHILL. 


+h 


22 By s. ‘14 (ff) of the Courts (Emergency Provisions) Act, 1943, a police officer’s 


. powers of arrest were. conferréd on all members of H. M. Forces. 
23 E.g., Tilonko v. Advocate-General of Natal [1907] A.C. 93. ` 


REGISTERED CONVEYANCING AND THE 
LAND LAW 


Nor so long ago to refuse a challenge was to be dubbed a coward. 
Mr. Hargreaves, in a learned review of a little book by the writer,' 
has challenged the correctness of some suggestions put forward in 
that and other books on a vital issue. It is conceived that the 
greater the issue the greater the challenge. Nevertheless, in taking 
up the gage we cannot hope to pledge a dogmatic rebuttal. 

Those who have read the review closely, and Mr. Hargreaves’ 
views are always entitled to respect, will know that the ultimate 

` issue raised can be found in the last few sentences. We have taken 

the liberty to repeat them :— 

For whom does land law exist? For the land owner and his 
neighbours, or for the conveyancer? Put in this way there can 
surely be only one answer to the question. Yet to the land 
owner, what is important is the substantive nature of his rights 
and duties; of those rights, the right to convey is merely one, 
and the technical method of exercising that right-is to him of 
secondary importance and a matter which hitherto he has been 
content to leave in the hands of his technical advisers. If this 
be the true perspective, the time has surely long since passed 
when land law could be considered in the main as a secretion in 
the interstices of conveyancing. 

This is a. graver issue than appears on the surface. We do not 
wish to pursue the widest issues here, though we may remark that 
the law primarily exists for the community. In fact we approach 
a narrower field. The ‘land law’ is wider than the conveyancer’s 
land law, because it has been developed in other fields and by other 
processes of reasoning. This does not mean that the conveyancing 
land law does not still depend largely upon conveyancing machinery. 
The proof of this is to be found very largely in the facts of 
conveyancing law which determine the interests and powers of 
owners and incumbrancers of interests in land. It is, therefore, 
desirable before pursuing this fundamental question to examine the 
bases on which the challenge was issued. We think that Mr. 
Hargreaves has not always understood the point we wished to make 
and that he may be mistaken on some of the rules of law he has 
laid down. 

~ His criticism of the matter of the book reviewed appears to fall 
under five heads, and in his view (i) the registered proprietor has 
not a ‘statutory estate’; (ii) ‘overriding interesf;’ is not an 
essential branch of classification of interests in land; , iii) the powers 


Jt (1949) 12 Mod.L.R. 139: review of The Principles of Lu. d Law under the 
Land Registration Act. : 
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of a registered proprietor are not confined to those conferred by the 
Land Registration Act; (iv) the interests included in section 101 (1) 
of the Land Registration Act are not confined to a particular class 
of minor interests; (v) section 107 of the Act confers special powers 
affecting interests other than mere contracts. 

(i) The learned reviewer criticises a passage which suggests that 
the designation of the powers of a registered proprietor (cf. section 18 
of the Land Registration Act) operated today to destroy ‘ the old 
common law owner beneficially entitled’. It is thought that, read 
into its context, all this passage was intended to convey was that 
a registered proprietor had as such no powers of disposition not 
authorised by the Act. It was not a dogmatic assertion that the 
registered proprietor had no common law estate. 

The criticism is based on the assumption that this writer is in 
error due to a confusion between the existence of a power and the 
manner of its exercise. From which I assume that Mr. Hargreaves 
is of opinion that the registered proprietor enjoys his powers of 
registered disposition together with his other powers of disposition 
as legal owner at common law and not by virtue of his registered 
(or statutory) interest. 

As an illustration of the absurdity to which any other view would 
extend, Mr. Hargreaves suggests that I have been compelled to 
assume that on the death of a registered proprietor the legal estate 
is in nubibus (see Principles of Land Law at pp. 59-61). Re- 
consideration of the relevant passages will show that the opposite 
conclusion was in fact reached, but in Canada, under a similar 
system of registration, a learned authority has advanced the view 
that the estate is in nubibus on death. 

However, the real issue is whether a registered proprietor has a 
statutory estate and, if he has, whether he also has a common law 
estate conferring rights of disposition independently of the Act but 
affecting the legal estate. These propositions are, of course, severable. 

Any consideration of the existence of a registered estate is 
rendered less necessary because of a recent investigation of this 
question in several registered systems,’ but it may be convenient 
to recall the background of sections 69 (4) and 109 of the Land 
Registration Act. Before 1926 the courts seem to have had little 
doubt about the separate existence of the registered estate from the 
common law estate.» The continued existence of a legal estate 
owner having powers of disposition of the legal estate independent 
of the statutory estate, which was the effect of those decisions, was 
found to be so embarrassing that section 69 (4) was passed and 
incorporated in the Act to abolish it. In Chowood v. Lyall,* though 


2 See Connell, ‘The Registered Estate’, Conveyancer (N.s.), Vol. 11, p. 184: 
we see no reason io disagree with the learned writer's findings. 

3 Capital and Counties Bank v. Rhodes [1903] 1 Ch. 631: Att.-Gen. v. Odell 
[1906] 2 Ch. 47. 

4 [1930] 2 Ch. 156. 
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- Lord Hanworth M.R. seems to assume a ‘statutory estate ’. 
-| It may be argued that the effect of section 69 (4) as read with- 
tion 109 in destroying the common law estate altogether is more 
certain. All that section 69 (4) provides is that the ‘ estate for 
e time being vested in the registered proprietor’ can only be 
< {disposed of or dealt with by him’ in the ‘ manner authorised by 
e Act’. Section 109 prevents a disposition from being made 
‘\under Part IX of the Act (primarily concerned with unregistered 
dispositions) where another Part applies. Of this section Sir John 
_Stewart-Wallace remarks (Brickdale, 4th ed., p. 255): ‘ As all the 
powers of the proprietor as such are the creation of the Act it is 
obviously essential to any dealing with him that the statutory 
authority -for it is unquestionable’. It must be remembered that 
“the legal- estate vested in him is the estate which is registered : see 
section 2 (1). He-cannot dispose of this legal estate except in con- 
formity with his statutory powers. I find it difficult to see what 
sort of a ghost of a common law estate is left, but it may be 
material for the purposes of enjoyment as distinct from disposition. 
As I have pointed out elsewhere this aspect of the law has 

practically .been neglected by ‘the Act. 

(ii) The learned reviewer proceeds to observe that ‘the two 
-functions with which the Act is essentially concerned are, first, the 
manner of creating and transferring interests and, second, the 
protection of interests once they are validly. created °. With respect, 
it is thought that the two principal functions of the Act were (i) to 
simplify title to certain interests in land, and (ii) to compensate 
- anyone for loss in certain circunistances when dealing with those 
interests in reliance on the register.° It was to simplify investigation 
of title to certain interests and thereby cheapen conveyancing. The 
‘other interests were a nuisance, but it was felt that they could not 
be eliminated altogether and so arose what Sir John Stewart- 
Wallace’ has described as ‘ the stumbling block’ in registration of 
title, namely, ‘ overriding interests ’; and he so describes it because 
he says that it makes ‘ absolute title ’ ‘ something of a misnomer °.” 
Nevertheless, Mr. Hargreaves thinks that it is wrong to treat 
‘ overriding interests ’ as a special and determining class of interests 
in` registered land law. This is due, perhaps, to his view, as I 
understand it, that certain types of interest, such as easements, 
" cease to be ‘overriding interests’ on noting on a title: see 
section 8 (xvi), which refers to ‘interests not entered on the 
register’. This view may, of course, be correct and the result of 
noting the interest may make it a ‘registrable interest ’ so far as 
_ the £ dominant tenement ’ is concerned—to this point we will recur. 
‘5S ' Statutory title’ and ‘ statutory estate ' are terms which seem apt to confusion 

- Gn the’ decisions on registered systems in the common law jurisdictions. 
6 The Land Transfer Act, 1875, did not contain the compensation provisions 


- which was regarded as one of its weaknesses. 
_ 7 Principles of Land Registration, p. 32. 
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But whether entry on the register of the servient tenement can make 
it an ‘incumbrance’ we beg leave to doubt having regard to the 
wording of section 70 (1). If it is not an ‘ overriding interest’ and 
not an ‘incumbrance’, then can it be ‘a registered charge? We 
doubt this also. i 

As I understand his views, Mr. Hargreaves is of opinion that 
a legal easement, as an example of an overriding interest created 
by a registered proprietor, must be by registered disposition, citing 
section 19 (2), and when so created notice must be entered on the 
register of the servient tenement, citing the same authority. 
Nobody could deny that section 19 (2) is ambiguous, but against 
his view are the very express words of section 70 (3) and L.R.R. 41, 
both of which clearly contemplate a discretion in the registrar 
to make an entry on the register. This we believe to be the 
consistent policy of the registry and a practical illustration can be 
given. On investigation of the register the land appeared to be 
subject to an easement of way created by transfer, but the plan 
and verbal description were inconsistent. On application for 
clarification the land certificate came back altered to the effect 
‘right of way undefined’, which appears to be no right of way 
at all. 

The obligation to make an entry of an overriding interest on the 
register of the dominant tenement, either to make it a legal ease- 
ment or to protect it, also seems to be inconsistent with section 
70 (8) and L.R.R. 197, 251-258, notwithstanding section 19 (2). 
Both of these provisions are framed in a discretionary and not an 
obligatory form and contemplate the possibility of an entry on one 
register and not on the other. It could scarcely. be left to the 
registrar to decide whether or not the easement was. to be created 
—and if it was, it would be a marked change in the substantive law. 
Furthermore, Sir John Stewart-Wallace* observes on the word 
‘ disposition ° in section 19 (2) that, although not expressly stated, 
it must only apply to those dispositions to which both section 18 
and section 20 apply. Y think it very doubtful whether section 20 
would be construed to include a disposition which simply created an 
interest falling within section 70 of the Act. 

(iii) As another example of my inaccuracy and of the relative 
unimportanee of the classification of ‘ overriding’ and ‘minor’ 
interests, Mr. Hargreaves expresses the view that a lease containing 
an absolute prohibition against assignment can be created as a legal 
estate without registration : see sections 8 (2), 19 (2); and, as I 
understand, independently of the classification, because on being. 
granted it will take effect as if it were a registered disposition: 
section 19 (2). Assuming his view to be correct, it would seem that, 
in effect, such a lease becomes a registrable interest by statutory 
magic without registration. This would not affect the importance 


3 Brickdale {4th ed.), p. 103. 
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of the classification, but merely Provide an eccentric p example of 
one branch ofit. - - 
-It should; "however, be pointed ‘out that section 19 (2) only’ 
_ applies in this connection to ‘ a lease made by a registered proprietor 
~ undet the last foregoing section which is not required to be registered 
For noted ‘on the register’, A lease with a-prohibition against 
“assignment is not allowed to: be registered, and. the word ‘ required °’ 
‘seems ‘hardly. appropriate. ‘Again in - Brickdale® we -find a note 
concerning this passage: ‘ That -is to say, .a lease for-a term not 
.- exceeding twenty-one -years at a rent without a fine which is 
protected as an ‘‘overriding interest” by ‘section 70 (1), para. (k)’. 
. It may also be noted that section 19 (2) (a) specifically refers to the 
o - twenty-one. year lease and. uses the words.‘ require the entry of a 
= notice’? ~> 
= Tt woald ouly be wrong dogmatically to deny the accuracy 
= of Mr, Hargreaves’ views on this specific point, but it seems to 
: “-emphasise the great importance of determining both what is within 
Z. the classifications and how interests are affected.. 
(iv). My. most inexcusable blunder. appears to have been 
- perpetrated in connection with section 101, which is the first of ; 
= several sections affecting unregistered dealings with registered land. 
, It. concerns ‘dispositions by any person, whether or not a registered 
"proprietor, having a sufficient interest or power. - It enables such 
__ & pefson to create ‘ permissible interests’ . . ‘in like manner and 
"bythe: like modes of assurance in all respects as if the land. were 
` not ‘yegistered’. The learned: reviewer ‘whole-heartedly rejects a 
tent’ tive suggestion - that this séction is concerned with those 
inte: ‘sts which in unregistered -conveyancing are overreachable 
- unde (the Law of Property Act, 1925,°s. 2. This criticism appears. 
-to bė 'þased “on my failure in this connection to consider that part 
~ of.seé tpn 101 (3) which relates to the ‘protection. of minor interests 
| by. neice, caution, inhibition’ -or- restriction, and section 52 (1) 
confers ‘ag special protection where a notice appears on the register 
-and th seared are not, meopendenti of this Act, overridden ` 
by. the šsposition. - : 
~ Alth Sigh ‘I think that there are: more cogent.’ reasons for 
_, Yejecting Y this dogmatic view. of Mr. Hargreaves, his reference to 
- section 5.. a0) scarcely assists his point. Section 52 (1) confers pro- © 
‘tection fc jan interest which is not overridden by the general law, 
-such as~ a interest under a strict settlement. It is true that 
notices ca {be. used for such an interest in certain circumstances, 
of which 1 2 most obvious i is a ‘contract to create. such a petHerment, 


sf 2 ith ed:, P- Tot - 

` 10 The italics appear in the review. The Settled Land Acti is, of ‘course, applicable 

. -tò registered land in go far as it is not inconsistent. The overresiching 
‘principles -of the 1925 Legislation are directly. or indirectly incorporated into _ 

“the Land “Registration Act, -but the word * overridden’ is employed instead_ 
oí ' overreached '. . Actually the italicised words are unfortunate because the - 

: overriding ‘effect of-a disposition is. laid down- in tha:Act. - y 
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<- » principle of. section 111 of the Settled Land Act -to: dispositions of 
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commonly called marriage articles, but :so ‘soon as a vesting 


"> trañsfer is registered the notice will no longer protect the interest, 


. because it can be overridden by a disposition operating undér the 
Settled’ Land Act. - ip os ok: a 
At. the same time it is doubted whether on thé construction of- 
section 101 as a whole all the interests referred-to in subsection (8). 
„are included in subsection ` (1). Subsection (2) provides: “Àl 


*  rights.and interests disposed of or created under subsection (1) shall - 


take. effect as minor interests and be capable of being overridden . 
by dispositions for valuable consideration’. There is no suggestion 
that this ‘overriding’ is dependent upon lack of ‘ protection °. 
Section 101 (8) begins: ‘ Minor-interests shall . . .’, but there is . 
- no reference to interests created as`such under subsection “(Q), 


_- While’ subsection (6) on the other: hand begins ‘a minor interest _ 


created under, this section .. .?; : nae S 

_ While for reasons given in the penultimate paragraph it does not ` 
‘seem to determine the question even if subsection (8) does, apply 

` exclusively to interests created under subsection '(1),.- since - 
‘overreachable interests can be-protected-to a- greater or less degree 

` by the ‘methods mentioned’ in subsection (8), nevertheless, it is: . 
worth while to point out also that subsection (5)-clearly appliès the 


‘settled land under the Land Registration Act: ` It is.an interesting. ; 
commentary on Mr. Hargreaves” views, both general and apecitie,® 
` that the/draftsman saw fit to do so. fue Ss ae 

` While I do not wish to be taken to aver that, Mr. Hargreaves? 


`. ~- construction: of the section is wrong, because I. have struggled tco 


`: long with the statute to feel certain on almost. any fundamental 


~- + issue, I think the esseitial difficulty arises from section -2 (1) of the 


i > problems adumbrated in the ‘book. under review, | 


Act.!? Section 2 (1) appears to demand. that all interests in 
registered land must fall into one or- other head ‘of the threefold 


. category. Section. 2 (IJ says that minor interests * shall take effect, _ 


. in equity ’ and -section 101 (8) that they shall ‘ take effect -only in 
equity ’. This duplication is-confusing, but to ‘this point we will 
‘returns ` Le ad Oth hy ao Mita we at 
(v) Finally, I was taken to task for neglecting section 107, which’ 


_ also falls into Part IX headed * Unregistered dealings with registered , 
land’. This section provides that a registered proprietor of a-. 
land or charge-may enter into. any ‘contract: in relation to the. ` 

 Tegisteréd land as if it were not registered when it may be enforéed 

as a minor interest. This, says Mr. Hargreaves, ‘ not. only .com- 
pletes the system of protection but also helps to solve” some of the ~. 


_ 1l Bither å riotieé_or caution would seem ‘to be necessary to render section 13 of 
-, the Settled Land Act effective in the cise-ot registered land. 0. 7° 2. dE 
12 Tt was really with this provision and not with the definition section that my” 

observations ons, 101, to which the learned reviewer takes, such: éxceptian, 
were concerned. . ” ms 44% ae 
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Brickdale** puts the situation slightly differently: ‘it (the 
section) constitutes a wide but necessary extension of the statutory 
powers of the registered proprietor as such’. This seems to imply 
that it is not a question of ‘ protection’ but of ‘power’. It was 
necessary, because the effect of sections 69 (4) and 109 prevented 
the legal owner from having any outside his statutory powers. 


Nevertheless, Mr. Hargreaves is of opinion that since a contract 
may give rise to a minor interest our view that an agreement for a 
lease, which is by definition included in lease, cannot be an over- 
riding interest in those cases in which the lease would be an ‘ over- 
riding interest ’. We would submit that section 107 is not in point 
here at all. The power to make an agreement for lease must be 
included in the power to grant a lease conferred by section 18. 
Even if section 107 did apply we would respectfully suggest that 
there is nothing to say that a contract may not be enforced as an 
overriding interest; that section only provides that a contract may, 
not must, be enforced as a minor interest. But apart from all this 
we find nothing in section 70 (1) (k) to exclude the definition 
clause (section 8 (x)) from that paragraph. It therefore seems 
difficult to introduce section 107 ab extra. 


Likewise, objection is taken to a suggestion, thrown out but 
rejected,'* that an unregistered transferee in occupation might have 
an overriding interest. Mr. Hargreaves observes: ‘ the only right 
which in either case (agreement for a lease or unregistered transfer) 
can bind a purchaser is the right to enforce a contract against him 
and this is a minor interest’. 

So far as the agreement for a lease is concerned it is not disputed 
that the right is one in contract, subject to the rule in Walsh v. 
Lonsdale, but if made for valuable consideration an unregistered 
transfer appears to create an equitable interest and is more than a 
contract, so that in any event section 107 does not apply. In the 
first place the power to execute a transfer must, it is thought, 
clearly fall within section 18, and hence the power conferred by 
section 107 is unnecessary. In the second place section 89 (1), 
which applies to unregistered instruments, only makes such an 
instrument void in so far as the disposition is effected by a registered 
disposition. If it is not void we find it difficult to see how it can 
operate only as a contract. Were it so then voluntary transferees 
would be in a difficult position having regard to the equitable 
principles relating to incomplete gifts. 

As I understand the position, though it may not be free from 
ambiguity, the effect of registration is to vest in the transferee the 
legal estate: section 69 (1); and all statutory incidents attached 
to it by the Act. Subject to this the execution of a transfer 
operates to vest in the transferee an equitable interest in the estate 


13 4th ed., p. 254: italics are oure. J ab. 
14 See pp. 40, 41, though Mr. Hargreaves does not appear to notice the rejection. 
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of the transferor. Were it only a contract questions of specific 
performance and the like would arise. It is conceived that this 
is not the case. 

These are the errors, as we understand, which arise from a 
failure to take the view that the Land Registration Act is a con- 
veyancing Act and is to be construed as far as possible as if no 
change in the substantive law resulted. No doubt there may be 
others, but as these were the matters selected by the reviewer for 
criticism it is assumed that they were the most heinous. Neverthe- 
less, it may be convenient to add here that, though we have cited 
Sir John Stewart-Wallace once or twice to support a view in 
opposition to that of Mr. Hargreaves, it is only right to add that 
his general sympathy would be with the view that the substantive 
law has not been materially affected. Furthermore, it should be 
conceded that the onus is clearly upon the party setting up any 
change. 

At the same time we are mildly surprised that one so learned in 
our legal history should enter so strong a protest against a method 
of construction that seems to be ingrained not only in our Common 
Law but also in our methods of legislation. To quote the Town 
and Country Planning Act, 1947, as a reminder that the land law 
is something more than the handmaiden to conveyancing seems 
to overlook that this too is a procedural Act with unknown, and 
indeed controversial, effects on the substantive law. In substance 
it follows precisely the same methods as the Land Registration Act, 
but it was heralded by the Minister of Town and Country Planning 
and by the Lord Chancellor as working a revolution in land 
tenures. Nevertheless, we have encountered considerable criticism 
for accepting this view and suggesting that ‘ development value’ 
or ‘all uses but the permitted use’ are vested in the State, 
because nowhere in the Act is any interest specifically trans- 
ferred.!® In any event whatever substantial changes have occurred 
in the substantive law are ‘ secreted in the interstices’ of the rules 
governing planning permissions and development charges, them- 
selves primarily procedural. 

The fact remains that our legislators do not like making altera- 
tions in substantive law by laying down broad substantive 
principles. In the land law this is most marked. Whatever 
criticism may be offered of Re Kempthorne a striking example is to 
be found in the law relating to remainders. Notwithstanding that 
the Law of Property Act, 1925, s. 4 (1), provides that legal interests 
capable of being created as legal interests can subsist in equity it 
is commonly assumed that the rules governing legal contingent 
remainders have been abolished. So, for example, a remainder to 
the first son of A to become a lawyer would be invalid today 


15 On the other hand the advertisements of the Central Land Board, issued pre- 
sumably under the auspices of another learned lawyer, categorically affirm 
that ‘development value’ is transferred to the State. 
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though, of course, valid if created before 1926. Yet, apart from 
the rule in Shelley’s Case, which is not abolished but varied, and 
the rule in Whitby v. Mitchell there is no specific provision varying 
the rules for legal contingent remainders. Indeed, this only 
carries on the changes made, but not probably intended, by the 
Land Transfer Act, 1897: Re Robson [1916] 1 Ch. 116. 

Again, the Settled Land Act, 1925, for procedural reasons has 
introduced two distinct forms of the estate pur autre vie. If an 
estate pur autre vie is created under a trust instrument, the tenant, 
though entitled in possession, has no rights over the land, broadly 
speaking, unless and until he becomes the legal estate owner in fee 
simple by virtue of a vesting instrument. If the estate pur autre 
vie is created by assignment of a life interest created under a 
settlement, he cannot normally ever become a legal estate owner 
under the Settled Land Act, s. 106, but he is entitled to all the 
rights which he would have had as legal owner of the estate pur 
autre vie before 1926: section 111; and this apparently is inde- 
pendent of the person in whom thé fee may be vested though, of 
course, subject to the overreaching powers of the estate owner, 
whomsoever he may be.’® This peculiar feature is so well 
“secreted °’ that books on Real Property are apt to neglect it. It is 
of the greater interest in this particular connection because, as we 
have already -noted, this provision has in fact been repeated in 
connection with settled land under registered titles: section 101 (5). 
The machinery results in a substantive distinction. 

The fact is that interests in land conferring rights and powers, 
whether of enjoyment or disposition, have no real existence. They 
exist only in the eyes of the law and are, therefore, determined 
inevitably by the legal powers of creation and disposition. These 
powers are and, it seems, can only be known by the methods which 
can be employed, and changes in method may be expected to result 
in changes of substantive law unless very careful steps are taken ta 
avoid them. Even where this occurs, as in our examples of section 
4 (1) of the Law of Property Act, and section 111 of the Settled 
Land Act, it does not follow that change is avoided. Furthermore, 
it is thought that an attempt to avoid the natural consequences of 
these procedural changes is just as likely to result ultimately in 
incongruity as an opposite method of interpretation. Indeed, we 
should say that the chances were higher. A simple illustration is 
to be found in the uncertainties and problems introduced by the 
decision in Re Bridgett and Hayes’ Cont.” 


16 Tt is true that the Settled Land Acts, 1882-90, had conferred powers upon one 
type of estate pur autre vie and not upon the other: Settled Land Act, 1882, 
8. 50; but this did not alter the rights of the legal tenant pur autre vie in 
respect of the land except, and in so far as, his estate in the land was defeated 
by the exercise of the statutory powers. In any case this only illustrates the 
process of change by legislative alterations in the machinery of conveyancing. 
A. method at least as old as the Statute of Uses, 

17 [1928] Ch. 163 : this most convenient decision leaves a legacy of many problems. 
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It is true that there are large tracts of the land law which are 
little concern of the conveyancer. They are principally matters 
affecting the enjoyment of land—not, be it noted, of interests in 
realty as such. In the main they are determined by the law of 
tort, with occasional excursions into the Jaw of contract, but this 
part of the law also has very little to do with those interests with 
which the conveyancer is concerned. Enjoyment is usually pro- 
tected by trespass, nuisance, and liability in respect of dangerous 
premises or the rule in Rylands v. Fletcher. These grounds of 
liability primarily depend upon possession or occupation, though in 
some cases an owner (note the vagueness of the term) may be liable, 
as a lessor in nuisance, or be able to recover for ‘ damage to the 
reversion’. It is not without significance that the Town and 
Country Planning Act, 1947, mainly concerns an ‘ owner’ and an 
‘ occupier ’, and land is for all but Part VI defined as a ‘ corporeal 
hereditament’, whatever that may mean in the particular con- 
text—it certainly does not depend upon its meaning in con- 
veyancing language. ' 

Without very substantial amendment it would probably be 
impossible satisfactorily to state the rules governing rights and 
liabilities in land under any single straightforward classification of 
interests in land. This is probably due to the fact that the con- 
veyancing side of the land law has been developed by conveyancers, 
including by the ‘practice of conveyancers’, upon principles 
markedly different in background and character from the other 
branches of the Common Law. This may be illustrated from a 
topic which touches both aspects, namely, the law of waste. 

Waste is still dealt with in books on Tort because there was 
an action for waste at Common Law, which in time came to be 
an action on the Case replacing the old Writ of Waste. Neverthe- 
less the practice of making limited owners unimpeachable for waste 
and the intervention of the Chancery has long ago made it a 
topic primarily for the property lawyer. Furthermore, the 
various forms of equitable interference left the law far from clean 
cut, but before 1926 it would generally have been said that a 
tenant of the legal estate in fee simple would not be liable for 
waste. Trustees might in equity be restrained from doing acts 
which in a tenant for life would have been waste, but if they 
were expressed to be without impeachment of waste, they would 
still be required to behave as trustees: Marquis of Downshire v. 
Sandys.* By the Settled Land Act, 1925, a life tenant is an 
express trustee of the legal estate in fee simple. Following 
Mr. Hargreaves’ approach to the Settled Land Act, 1925, the 
courts have apparently applied to the life tenant, who is a legal 
trustee, the old law of waste: cf. Re Harker’s Will Trusts,” Re 


18 6 Ves. 521. 
19 [1938] Ch. 328. 


7 APRIL 1949 REGISTERED CONVEYANCING AND LAND LAW 215 


Fitzwalter.”° This may be correct in one sense, but it has the 
effect of altering the law, since a tenant in fee simple may now be 
liable to common law waste. We forecast that this will in time 
at least have repercussions on all forms of limited ownership in 
equity. This change affects beneficial ownership primarily, though 
the change was in conveyancing form. 

Had Re Kempthorne, referred to by Mr. Hargreaves, been 
decided differently and it had been held that statutory trusts for 
sale did not operate to effect a conversion, this would not sub- 
stantially have altered the fact that a conveyancing change 
operated to alter the substantive law. Hither it would mean that 
an imperative direction to sell ° might in some circumstances leave 
the beneficial interest realty or a trust for sale would not be an 
imperative direction to sell, which would defeat the purposes of 
the Act. This Jatter point can be emphasised by another indirect 
and probably unintentional effect of the trust for sale, namely, 
its overriding effect on some beneficial interests, such as options 
to purchase, cf. e.g., Re Flint,” Re Davies’ Will Trusts.” 

The essential point of these illustrations, and they could be 
multiplied, is that the conveyancing form must either operate 
illogically and without certainty, or else it must control the 
character of the beneficial interests created or disposed of by it. 
If this is once admitted then the procedural form can only be 
altered by legislation, and not affect the substance of the law. pro- 
vided that sufficient substantive provisions are made, and these 
will affect the character of the procedural form. Omission cannot 
logically prevent the type of interpretation which Mr. Hargreaves 
dislikes. Only very precise and definite provisions can hope to 
do it and even they do not always appear successful. 

The fact seems to remain that, whether we like it or not, the 
courts will construe a conveyancing or procedural statute according 
to the effect that form may have on substance. This may be less 
the case than formerly, but it remains largely true. Furthermore, 
it may not be so wide of the mark as it appears at first sight, 
because on the whole that way some degree of certainty lies. But 
in the particular issue under discussion the statute is not free of 
at least one provision which goes to the root of substance and to 
the root of the disputed classification of interests in registered 
land. In the main the Land Registration Act was an Act ‘to 
consolidate the Land Transfer Acts and the statute law relating 
to registered land’. Hence we cannot disregard altogether the 
approach to the Land Transfer Acts to be found, for example, 
in Capital and Counties Bank v. Rhodes. Nevertheless, section 
2 (1) is a new section and, as has already been pointed out, it 


20 [1943] Ch. 285. 

21 See Re Mayo [1943] Ch. 302. 
22 [1927] 1 Ch. 379. 

23 [1932] 1 Ch. 338. 
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provides that ‘estates capable of subsisting as legal estates shall 
be the only interests in land in respect of which a proprietor can 
be registered and all other interests in registered land (except 
overriding interests . . .) shall take effect in equity as minor 
interests ...’. It is thought that this is a clear statement of a 
principle of substantive law: interests in registered land must fall 
into one of three categories. The peculiar features of these separate 
categories emerge in the course of the Act; not always with 
the clarity that could be wished, but they do emerge. It should be 
pointed out that the first class, namely those of which a proprietor 
can be registered, is very strictly limited. ‘ Proprietor’ is defined 
(section 8 (xx)) to mean ‘the registered proprietor for the time 
being of an estate in land or a charge’. Respectfully it is suggested 
that there is nothing in the Act which suggests that an easement 
noted against the servient owner is a right of which there is a 
registered proprietor: cf. L.R.R. 258. Since they are not 
incumbrances probably they cannot be a ‘ charge’. 

But we do not wish to follow side issues here because the 
main issue is vital. Assuming that interests in registered land 
must fall within one of those three categories, it is vita] to ascer- 
tain the extent and characteristics of those categories as a guide 
to the whole of the land law. That this may effect changes in the 
nature and even existence of interests in land is, perhaps, unfor- 
tunate, but this is no ground for treating these categories other 
than as a primary classification. Furthermore, it seems inevitable 
that any rule affecting an interest in land which is inconsistent 
with the rules governing the particular category into which the 
interest falls must be treated as abolished. In these circumstances 
it is the more to be regretted that so little attention was subse- 
quently paid to substantive law. This was due in part to the fact 
that the Land Registration Act is, in fact, both a consolidating and 
an innovating statute. The bulk of the provisions are substantially 
those of the Land Transfer Acts and by a curious fate that seems 
to dog the 1925 legislation the old wine does not always go well in 
the new bottle as is so particularly evident in the Settled Land 
Act, 1925. But surely one thing is clear—the Act does not do 
more to keep alive the old Common Law and equitable interests 
independently of the register, it does less. Consequently we 
re-submit with respect that in books on Real Property, that is 
books designed for those concerned with the land law as affected 
by conveyancing, it will be desirable, when registration is generally 
compulsory, to rewrite them in such a form that they will resemble 
the cardinal facts as they will then exist. The land law will have 
to be approached from the standpoint of the threefold classification 
to be found in section 2 (1) and the precise content of these 
classifications ascertained as the frame to which all interests in 
land must conform. 

Haron Porrer. 
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COMMITTEE ON THE LAW OF DEFAMATION : THE PORTER REPORT 
(Cmd. 7536/48) 


THe long-awaited Report of the Committee, appointed in March, 
1989, under the chairmanship of Lord Porter, ‘to consider the 
Law of Defamation and to report on the changes . . . desirable’ 
in the existing law, practice and procedure, was published recently. 
The war interrupted the Committee’s deliberations, but their 
Report shows that they have carried out what was a ‘ task of some 
magnitude? with considerable care and thoroughness. The Com- 
mittee held seventy meetings, and gathered together from 
individuals and organisations fifty-three written memoranda, which 
were supplemented in many cases by oral evidence. In addition 
they commissioned four special surveys of the law of defamation in 
other countries. The result of this ‘long and exacting’ work is a 
Report which the Committee modestly describe as ‘ not spectacular ’ 
but ‘ at least . . . an attempt to simplify and improve the methods 
under which redress is to be obtained, and the grounds upon which 
it is to be granted ’. 

The recommendations of the Committee cover fifteen different 
topics relating to the substantive law of defamation and matters of 
practice and procedure. It is not proposed to enlarge upon each 
of these topics within the compass of this review—the reader is 
referred to the Report itself for further and better particulars—but 
an attempt will be made to single out the salient features of the 
Report and comment upon them. On the matters of practice and 
procedure, there is a useful article by Mr. Neville Faulks in The Law 
Journal, Vol. 98, p. 611. 

The Committee turned down proposals for extending the scope 
of the law of defamation to cover the invasion of privacy, group 
defamation, and defamation of the dead. 

It has been urged by several writers * that our law should provide 
protection against ‘ the abuse of rights’, and in particular against 
€ the offensive invasion of privacy’. But so far the discussion has 
been mainly ? confined to academic writers, and it is, therefore, of 


> considerable interest to have the views of this pre-eminently prac-- 


`` tical Committee on the matter. It is against the Press that charges 


1 Winfield, Law of Tort, 4th ed., at p. 15 and p. 681 et seq.; also the same 
author in 47 L.Q.R. 28 and 326. Professor Gutteridge and Professor Walton 
in 47 L.Q.R: 208; Professor Gutteridge in 5 Camb.L.J. 22. 

2 There are a few cases in which the matter has been discussed in the courts. 
See Winfield, loc. cit. 
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of infringement of privacy are frequently made.* The complaints 
are two-fold, namely, in the first place, the pursuit of objectionable 
means of obtaining ‘ sensational’ information about the private 
‘lives and affairs of persons who are in the news, and secondly, the 
publication of such information. The real remedy lies with the Press, 
as the Committee point out, for the matter is in fact ‘ one of internal 
discipline’ and ‘good taste’. Moreover, the law of libel and 
slander affords only a very minor degree of protection against this 
abuse, and the Committee doubt whether it ‘ properly falls within 
the scope of the law of defamation’. With regard to the seeking 
of interviews and the other means of obtaining information, they fall 
outside this branch of the law—‘ the matter clearly bears no relation 
to the law of defamation ’. Professor Winfield, in describing the 
scope of infringement of privacy, is careful to state that ‘it differs 
from defamation in two respects. It does not necessarily affect a 
person’s reputation as that word is understood in the law of libel 
and slander; and it need not be a ‘* statement ” of any sort, e.g., 
staring in the window of a private house’.* With regard to the 
actual publication of the details, this is not normally defamatory, 
and the Committee do not consider it expedient to propound an 
extended definition of libel so as to restrain improper invasion of 
privacy. Such an extension might interfere with the due reporting 
of matters of public interest. The Committee do not, however, rule 
out the possibility of creating a legal remedy, but consider that this 
lies outside their terms of reference. Professor Winfield has sug- 
gested that it is still open to the House of Lords to decide that there 
is a remedy by way of an independent tort of offensive invasion of 
personal privacy.’ It now seems clear that the law of defamation 
is not to be extended to include such protection. Some cases like 
Tolley v. Fry,’ which appear to provide an indirect remedy for 
infringement of privacy, will no doubt continue to find protection 
within the boundaries of libel law, but this does not prove the case 
for the extension of libel to cover other cases. 

The ‘ great difficulties in formulating an extended definition ’, 
which the Committee encountered in considering the question of 
infringement of privacy, apply with even greater force when they 
come to consider Group Defamation, i.e., ‘ false statements vilifying 
not identifiable individuals, but groups or classes of persons dis- 
tinguishable by race, colour, creed or vocation’. Outside seditious 
libel, there is at present no remedy for such false statements, and 
the Committee do not propose that one be provided.” Any attempt 


3 E.g., The Daily Mirror Press Photographer Libel Action, described in Privacy 
and the Press, Butterworth, 1947. 

4 Winfield, Law of Tort, p. 631. 

5 Ibid., p. 16. 

€ [1931] A.C. 3338. Also Dunlop Rubber Co., Ltd. v. Dunlop [1921] 1 A.C. 367. 

7 Riv. Leese and Whitehead (The Times, September 19 and 22, 1936), provided 
a criminal remedy by way of public mischief, but this case has been doubted. 
See Modern Approach to Criminal Law, p. 76. 
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to extend defamation to cover such Group Defamation would involve 
laying down a definition which would in all probability discourage 
‘perfectly proper criticisms of particular groups or classes of 
persons’, and curtail ‘free and frank . . . political discussion and 
criticism’. The Committee ‘consider that the law as it stands 
affords as much protection as can safely be given’, and remind us 
that ‘ the law of seditious libel still exists as an ultimate sanction ’. 
Yet they are forced to admit that ‘ save in the most flagrant cases’ 
such a criminal prosecution is unlikely to succeed, in view of the 
traditional antipathy in this country towards anything savouring of 
a political prosecution.* This reminds one of the reply given by the 
Home Secretary on September 18, 1947, to a deputation from the 
London Trades Council, which expressed concern at the revival of 
.Fascism and anti-semitism in the East End of London, and urged 
upon him the desirability of ‘ banning Fascist meetings and anti- 
semitism’. Mr. Chuter Ede is reported to have said that ‘a 
difficulty about the banning of: Fascist organisations and meetings 
was to define the doctrines peculiar to Fascism without making 
other political associations unlawful’. He also said that the law 
of sedition was available, and that ‘the preaching of racial and 
religious hatred could be sedition ’. 

Of course, when the class is so small or so completely ascertain- 
able that what is said of the class is necessarily said of every member 
of it, then a member of the class can sue for defamation,’ the true 
test in such cases having been clarified in the House of Lords in 
Knupffer’s Case in 1944.'° But it is a wider liability than this that 
is contended for under the heading of Group Defamation, and the 
Committee are clearly of the opinion that the present rule should 
stand—to use Lord Porter’s words in the above case, the rule is 
that ‘a class cannot be defamed as a class nor can an individual be 
defamed by a general reference to the class to which he belongs ’.*? 

The changes wrought by the Law Reform (Miscellaneous Pro- 
visions) Act, 1934, in abolishing the rule actio personalis moritur 
cum persona did not extend to rights of action in defama- 
tion. The Committee decline to recommend any change in the 
existing rule that, so far as defamation is concerned, there is no 
survival of rights of action, and consider that the Act of 1984 was 
right to recognise ‘the essentially personal character of a man’s 
right to his good reputation ’. 

The refusal to recommend that slander be placed on the same 
footing as libel and made actionable per se in every case is not so 
acceptable as the above three refusals with regard to the scope of 
the law of defamation, especially in the light of the approval of 


8 Cf. the prosecution and acquittal of James Cgunt, on August 6, 1947, for an 
article in the Morecambe Advertiser. 

? Salmond, Law of Torts, 10th ed., p. 879. 

10 [1944] A.C. 116. 

11 Ibid., at p. 124. 
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assimilation by a Select Committee of the House of Lords in 1848, 
and the dissenting opinion of two members of the present Committee. 
It is the contention of these members, Mr. Richard, O’Sullivan, K.C., 
(the learned editor of Gatley) and Professor E. C. S. Wade, that 
‘no adequate reason now exists for perpetuating a distinction which 
originated by an accident of English legal history, finds no place in 
Scots law, and has led to a confusing volume of case law’. They 
point out that ‘for more than one hundred years, there has been a 
substantial body of legal opinion in favour of assimilation’. The 
Majority on the Committee say in reply that ‘ if all slander were 
actionable per se, the scope for trivial but costly litigation might be 
enormously increased ’,'* and that the present rule, together with 
the exceptions where slander is actionable per se, though ‘ arbitrary 
and illogical’, is not amiss ‘as a working rule’, and forms a ‘ not 
unsatisfactory compromise ’. 

Yet unless he can bring his case within the categories of slander 
actionable per se, a person whose reputation is sullied by slander is 
at present often without redress, because of the necessity of proving 
special damage. On the Committee’s own admission, ‘it is, in 
practice, difficult to prove special damage in any action for defama- 
tion. A man’s reputation as a private individual or in the way of 
his calling may have suffered grievous harm without its being 
possible to prove any direct pecuniary loss ’. 

The hardship thus arising may be partly met by the proposed 
extension of one of the categories of slander actionable per se, 
viz., words spoken of the plaintiff in the way of his calling. The 
proposal is that any words naturally tending to injure or prejudice 
the reputation of the plaintiff in his office, profession or trade should 
be actionable per se, whether or not they are spoken of him in connec- 
tion with his work. We are glad to think that the law as explained 
in Jones v. Jones ° may be abrogated, so that persons like Doyley ' 
need no longer languish ‘ without redress’ on (or off?) the 
course at Doncaster, entirely at the mercy of their slanderers ! 
This welcome change will go a long way towards placing slander 
on a footing with libel, but it still leaves the person who has no 
‘ office, profession or trade’ to prove special damage. What of the 
housewife slandered in respect of management of the household, 
or the professional man who has retired? 

The Committee do not refer to the effect of this proposal on the 
distinction between libel and slander, although it will clearly 
make many more slanders actionable per se. Furthermore, 
they do not discuss the line drawn between offices of profit 
and offices of honour in this connection, nor the rule making 


12 Cf, The Legal Aid and Advice Bill, which specifically excludes actions for 
defamation from its provisions for the time being in order to avoid flooding 
the machinery with numerous actions of this kind. 

13 [1916] 2 A.C. 481. 

14 Doyley v. Roberts (1887) 3 Bing. N.C. 835. 
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an imputation of immorality against a clergyman actionable 
per se provided that he is a beneficed clergyman, but not otherwise. 
They recommend no alteration in the rules governing the other 
three categories of slander actionable per se, and no addition to the 
present categories. Imputation of crime is dismissed in three-and-a- 
half lines, and with regard to imputation of disease no acceptable 
alternative definition could be found, so that the matter is to be left 
as it is, in an unsatisfactory and anomalous condition, undisturbed 
by any recommendation. Once more the Committee appear to be 
obsessed with the difficulty and danger of a new statutory definition. 

The hardship of the present lew of slander is already being side- 
tracked by the. tendency to regard defamation by means of new 
media of publication, such as talking films,! gramophone records,** 
and broadcasting,’’ as giving rise to libel, though a strong case 
might be made for regarding each of these as slander. The distinc- 
tion between libel and slander is becoming blurred in the process. 
The familiar tests of ‘ permanent-transient ’ and ‘ appeal-to-the-eye / 
ear’ are s‘rained, and the question of the size of the audience 
reached by the defamation, which is implicit in the first test 
mentioned, is being more and more stressed. The Committee, while 
adopting the first test in § 38, mention the size of the audience as 
a further criterion in § 86, and it is this consideration, ‘ the audience 
- of many millions’, which is uppermost in their minds when they 
recommend that broadcasting of statements and images be treated 
henceforth as libel.** Television appeals, like the talking film, to 
both eye and ear, but is essentially transient, since presumably it 
cannot be repeated in the same way as a talking film or recorded 
broadcast programme. However, it comes within the terms of the 
above proposal. The perpetuation of the present libel/slander 
dichotomy, coupled with the widening of the rule as to slanders 
actionable per se, and the tendency to resolve classification doubts 
in favour of libel,'® are calculated to emphasise to a greater extent 
the hardship of those who still have to prove special damage to 
establish a claim in slander. 

The proposal to eliminate the injustice of the present law with 
regard to ‘unintentional defamation’ of the Hulton v. Jones” 


13 Youssoupof v. Metro-Goldwyn-Mayer Pictures, Lid. (1034) 50 T.L:R. 581. 

16 There is no decision on this. Academic opinion favours regarding records as 
giving rise to libel;7Stallybrass, Landon, Gatley and Button take this view. 
Winfield regards v 3m as involving ‘ potential slander ’. 

17 Broadcasting has; peen regarded as slander in this country (Bergman v. 
Macadam, The 7. ci October 8, 1940), and in Australia. In America the 
law is otherwis’.’ The Committee appear to have overlooked the Bergman 
Case, for they 7 dy that thie os has not been the subject of any English 
decision '. Winfield, op. cit., 244, 

48 Button, ea Of Label and Slander, 2nd ed., p. 13, also mentions this 
consideratior ; 

18 Cf, a paral)’ i itrend noticeable in the approach to Slander of Goods and Slander 
of Title. pee the Committee’s recommendations, § 50-54. 

20 [1910] A.. 20. 
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variety, while at the same time to retain some protection for the 
person innocently defamed, has been widely noticed and warmly 
received as one of the Committee’s most important recommenda- 
tions. To substitute a subjective test of intention for the present 
objective one would, in the Committee’s view, be ‘ a facile remedy ’, 
leaving ‘a person who has a really genuine grievance . . . without 
any kind of redress’. Yet the retention of the operation of the 
objective test of ‘ the fact of defamation ’ in its present unqualified 
form could not be defended. The Committee pursue a via media 
which on the face of it seems quite attractive. They recommend 
that unintentional defamation should be excused provided that 
the defendant has taken all reasonable precautions to ensure that 
what he proposes to publish is not defamatory, that there should be 
introduced a special defence of ‘ correction and apology’ in such 
cases, and that no damages should be payable if these facts are 
proved. The precise form of the correction and apology should be 
settled in cases of dispute by application to a High Court judge. 
This defence of apology should be quite distinct from that already 
available in mitigation of damages. 

The Committee are aware that ‘the practical and procedural 
‘application ’ of this idea ‘ presents difficulties’, and refer to the 
obvious case of the plaintiff who contends that the defamation is not 
‘ unintentional ’, either because of the defendant’s actual intention 
to defame, or, more often, because of a lack of reasonable care on 
the part of the defendant. They provide for this in two ways. In 
the first place, where a plaintiff has accepted an offer of correction 
and apology, he should be debarred from further action. Secondly, 
where he has not accepted such an offer, the fact of its having been 
made should constitute a defence to the action ‘ unless at the trial it 
appears that the defendant was guilty of an intention to defame or 
of lack of reasonable care’. This raises several queries. Must the 
plaintiff take the defendant’s word that the publication was 
€ unintentional’ or go to trial and take the risk of paying the costs 
of the action when the defendant establishes that the defamation 
was in fact unintentional? Again, supposing a defendant prefers to 
go to trial without making an offer of correction and apology— 
possibly because he denies that the statement in question is defama- 
tory, or because he denies publication—and at the trial he is found 
to have published a defamatory statement, though without intention 
or negligence on his part, is a ‘correction and apology’ to be 
available to him at this late stage? It will be interesting to see how 
the legislators translate this proposal into statutory form. 

The Committee’s recommendations for widening the defences to 
actions for defamation (the law relating to which had become 
“unnecessarily complicated’ and technical) should go a long way 
towards meeting the complaints of litigants and the profession. To 
establish ‘ substantial ’ truth or fairness is suggested as sufficient for 
a defence of justification or fair comment. The proposed extension 
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of the qualified privilege of a newspaper under the Law of Libel 
Amendment Act, 1888, to cover monthly publications, and the 
redefinition of the list of reports entitled to such privilege, are both 
welcome proposals. With regard to joint tortfeasors, the Com- 
mittee recommend the abolition of the rule that the malice of one 
of several joint publishers infects them all, so as to defeat a plea 
of qualified privilege or fair comment, and also the rule that taking 
money out of court which has been paid in by one operates as a 
release of all. Wider powers are sought for bringing in matters in 
mitigation of damages. 

On the procedural side, the Committee ‘ have suggested a large 
number of alterations which (they) regard as important in simplify- 
ing and improving the necessary procedure, and, in particular, in 
the case of those preliminary steps which have led to unnecessary 
expense and a too meticulous inquiry as to the defendant’s state 
of mind’. 

The general impression given by this Report is that it is very 
much.a product of the common law outlook. The refusal to extend 
the scope of defamation or to assimilate slander to libel, the caution 
with which the Committee approach any matter which might involve 
a statutory definition, the satisfaction expressed with the flexibility 
afforded by the system of case law as opposed to the dangers of 
codification of the law of defamation—these are noteworthy features 
of a Report which positively exudes the common law on every page. 


E. Hat. WintiaMs. 


REPORT OF THE ARMY AND AIR FORCE COURTS-MARTIAL 
COMMITTEE, 1946 (CMD. 7608) 


1. Terms of reference. To bring under review in the light of the 
experience gained in the late war and of the composition of the 
Army and the Royal Air Force, the recommendations of the Army 
_and Air Force Courts-Martial Committee, 1988 (Cmd. 6200), with 
special reference to the question whether it is desirable to provide 
any, and if so what, form of appeal from the findings or sentences 
of courts-martial; to investigate the powers of courts-martial and 
of commanding officers to award punishment and the nature and 
scale of such punishment; and to make recommendations upon 
these and kindred matters. The chairman was the Hon. Mr. 
Justice Lewis and the other seven members were four M.P.s (two 
being K.C.s and one being a Brigadier), an Air Marshal, a Major- 
General and the Director of Publie Prosecutions. 


2. Summary of principal recommendations. (a) The Judge 
Advocate-General should be appointed on the recommendation of 
the Lord Chancellor, to be responsible to him and to be renamed 
‘Chief Judge Martial’ (C.J.M.); the status of the C.J.M. should 
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be not less than that of a puisne judge ‘of the High Court, except 
that he should normally retire at seventy and that Parliamentary 
addresses should not be necessary for his removal. His functions 
and those of his assistants, under this recommendation, should be 
primarily judicial and the prosecuting functions of the present 
J.A.G.’s office should be transferred to separate departments under 
the Secretaries of State for War and Air. It is suggested by the 
Committee that the office of the C.J.M. might include a Vice- 
C.J.M., thirteen Judges Martial (JJ.M.) and thirteen Assistant 
Judges Martial (A.JJ.M)—all civilians. 

(b) Appeal should lie on questions of law against conviction, 
when the accused pleaded Not Guilty, to a new Courts-Martial 
Appeal Court consisting of C.J.M., Vice-C.J.M., the JJ.M., 
and a panel of approved K.C.s who are willing to sit. Any three 
should constitute a court which should have power to quash a 
conviction for error of law unless satisfied that no substantial mis- 
carriage of justice had occurred. The court-martial itself could 
grant leave to appeal; otherwise the accused could apply within 
fourteen days, specifying the grounds, to the C.J.M. or appropriate 
J.M., with further right of applying to the Appeal Court itself. On 
appeal, the accused should have the right to be present in capital 
cases and in other cases by leave of the Appeal Court. The right 
to petition the Sovereign should remain. Finally, there should be 
a right of appeal to the Judicial Committee of the Privy Council 
on the Attorney-General’s fiat on important points of law. 

(c) Jurisdiction over sentence should remain entirely with the 
Service authorities with no right of appeal to a civilian or military 
tribunal. 

(d) (i) General Courts-Martial should be composed of a J.M. 
(or Deputy J.M.) and five officers being Lts. or F./O.s or above. 
The J.M. would preside and would be sole judge of questions of 
law, would sum up and direct on law. The officers would decide 
guilt or otherwise and for this purpose would retire without their 
president who would, however, retire with them to decide sentence. 

(ii) District Courts-Martial : for the less serious cases, there 
should normally be permanent presidents appointed for a number 
of years from officers due for retirement; the jurisdiction should be 
limited to offences for which the maximum punishment is imprison- 
ment and to soldiers and airmen below the rank of W.O.; normally 
such a court-martial should not have power to imprison for more 
than six months and never for more than twelve months. As at 
present, at least two other officers should sit with the president. 
For the more difficult cases (where at present a judge advocate 
assists the court), an A.J.M. should preside; he would not sum up 
and would have an equal voice with other members of the court 
as regards finding and sentence. 

(iii) Field General Courts-Martial should be renamed Emergency 
Courts-Martial and be permitted only when it is not ‘ possible’ (at 
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present, ‘ practicable’) to convene a G.C.M. or D.C.M.; there 
should be a right of appeal save in very exceptional arain aie. 
(e) So long as judge-advocates are retained, they should not 
accompany the court on retirement to consider findings. (This has 
already been put into effect.) 
(f) Findings of guilt and sentences should be announced in 
open court as soon as determined. (Also already put into effect.) 
(g) Findings of guilt and innocence should be unanimous with 
the right of the accused to retrial on disagreement. 
(h) Accused should have the right to petition the C.J.M. 
against continued detention after being in close arrest for twenty- 
eight days without a court-martial having been convened. It 
should be made illegal for accused to be retained in close arrest 
-without trial for more than ninety days. 
(i) Legal aid should be obtainable before the accused appears 
in front of his C.O. on a charge which may be tried by court- 
martial. 
(j) In less serious cases, the C.O.’s précis of evidence should 
replace the Summary of Evidence; a copy of the précis should be 
given to the accused not less than forty-eight hours before the 
trial commences. The officer detailed to take the Summary should 
be appointed by the convening officer and be a permanent president 
or other officer with suitable experience or legal qualifications. The 
accused should be entitled to have a representative with all rights 
and duties of counsel present at the taking of the Summary. 
i (k) Finally, the Committee recommended that the present 

powers of a C.O. to award twenty-eight days’ detention or (on 
active service) field punishment should be retained and that a new 
punishment for all ranks should be introduced—reduction to a 
penal rate of pay—and that courts-martial should have power to 
reduce an officer in rank. 


8. Comment. Two years ago, when this Committee was first 
set up, I traced in an article in this Review some of the difficulties 
which face a private soldier charged with desertion. How would 
he be affected if all the recommendations of the Committee were 
adopted P 

First, he would be entitled to legal advice before he stands in 
front of his C.O. and before the Summary of Evidence (if any) is 
taken. This is a real advance, small though it may seem. Second, 
he will not be entitled as of right to a Summary of Evidence; this 
is no loss to the accused and he gains by the recommendation that 
the officer who takes the Summary should be appointed by the 
corvening officer; he further gains by the recommendation that 
h EEE should be present with the rights and duties of 

# juns 3l. Third, he will be tried by a District Court-Martial pre- 
sided sver by a permanent president, and the finding and sentence 
will | è pronounced in open court forthwith on their determination. 


\ on. 12 15 
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Fourth, if he pleaded Not Guilty, he will have a right of appeal 
on a question of law against his conviction; he will be rather 
handicapped by the fact that no reasons are given by a court- 
martial for the decision. 

There can be no doubt that the recommendations of the Com- 
mittee summarised above in para. 2 would effect a considerable 
improvement in the present system. But there are, it is suggested, 
two most important matters which are not dealt with. The first 
is the problem of defending officers. The Committee recognised 
that the system was unsatisfactory before the war but noted that 
a new scheme is now in operation for the provision of competent 
legal aid without regard to rank (but subject to practicability and 
means) on a contributory basis whenever necessary in the interests 
of justice (a) in cases of the same type as those which would come 
before criminal courts, and (b) in the case of purely military offences, 
where a legally qualified prosecutor is employed, or which involve 
points of legal difficulty, or expert examination of witnesses, or 
where the results of the case are of considerable consequence to 
the accused. This scheme is alternative to the application for a 
defending officer who will no doubt continue to be required for the 
great majority of cases. It is not clear why the Committee failed 
to deal with the problem of how sufficiently competent officers were 
to become available especially since they observed how necessary 
was experienced and sympathetic advice to a young first-offender. 
There is little value in urging commanding officers to ensure that 
the accused is advised by a ‘suitable’, ‘competent’ person. 
Suitable and competent legal advisers are made, not discovered. 
Courses should be provided and qualifications given to the right 
type of officers who acquire the necessary knowledge. The second 
problem not tackled is that of the nature of the permanent presi- 
dent. As noted above, the Committee recommend that, in less 
serious cases, District Courts-Martial should be presided over, 
normally, by permanent presidents. Unfortunately, the Com- 
mittee recommend that these presidents be recruited from officers 
due for retirement. The dangers of such a method are obvious. 
Many retiring officers have not been with battalions or squadrons 
for years, and will be out of touch. The attitude of mind of these 
presidents will considerably influence the development of the 
service and it seems likely that the system will have most of the 
shortcomings and few of the advantages associated with J.P.s. 
Younger men are needed, “qualified by training to act as presidents, 
acting as such in their turn and then returning to their units. 

I suggested in my earlier article that in the last resort justice 
in the army must give way to the need for discipline. The Com- 
mittee apply this principle when deciding that there should be no 
right of appeal against sentence. ‘The final word upon punish- 
ment must, in our opinion, remain with the service authorities, 
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upon whom the duty of maintaining discipline is laid’. In other 
words, Pte. Snook in Jan., 1949, decides to go away for a short 
holiday with his girl and because his leave is not due and she can- 
not postpone her fortnight’s freedom from the office, Pte. Snook 
decides to ‘ go absent’ for a fortnight. Very reprehensible. . 
Pte. Snook returns after his fortnight (plus a couple of days to 
screw up his courage), is duly charged with absence without leave 
and receives his few weeks of detention. In the course of 1949, 
the number'of days lost per month through military ‘ absenteeism ’ 
shows a steady increase. It must be stopped. In Jan., 1950, 
Pte. Koons, who sleeps in the next bed to Pte. Snook, follows the 
latter’s example of a year before. But when he returns, it is to 
face a charge of desertion. The intention is to make examples 
of a few unfortunates and the consequences of being found guilty 
of desertion are far more serious (apart from length of sentence) 
than those of being found guilty of absence without leave. Dis- 
cipline demands ‘desertion’. Justice demands ‘ absence without 
leave ’ (because Koons, like Snook, intended to return). Discipline, 
I am sure, will remain standing in the field whence justice has fled. 
And, socially, perhaps it should be so. It will be rare that the 
Appeal Court will find that the court-martial could not reasonably 
have found evidence of an intention to desert. Koons is upset and 
Snook, who had intended to repeat his 1949 jaunt, thinks again 
and decides she is not worth it. Sentence sometimes determines 
finding and where this is so the distinction between appeals against 
conviction and against sentence falls to the ground. 

In conclusion, we may note the suggestion of one member of 
the Committee, in an addendum dissenting on this point, that Other 
Ranks should have the right to demand the presence of one N.C.O. 
(or-W.O.) as a member of a court of three persons and two N.C.O.s 
(or W.O.s) where the court numbers five. ‘The proposal... 
seriously perturbed the senior officers of the Army and Royal Air 
Force’, runs the Committee’s Report. These officers regarded 
courts-martial as ‘one of the instruments of discipline’ and 
attached great importance to ‘ maintaining strictly the status an 
officer has hitherto enjoyed’. Courts-martial as courts—or instru- 
ments of discipline? Comradeship or unquestioning obedience? 
Which results in greater efficiency? Finally, perhaps, one comes 
down on the side of the senior officers and the big battalions—but 
with half a feeling that this time the angels are in the trenches 
opposite. 

Legislation to put into effect the major recommendations is to 
be deferred, pending an quiry into naval courts-martial procedure. 

he Ne i J. A. G. GRIFFITH. 
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NOTES OF CASES 


LARCENY AND THE FORMATION OF A FELONIOUS INTENT AFTER 
TAKING POSSESSION 


Sworn of the complicating factor of the respondent’s intoxication, 
the facts of Ruse v. Read [1949] 1 All E.R. 398, are as simple as 
the points of law involved are interesting. The respondent who, 
according to his own evidence, had been drinking a quantity of 
beer and rough cider, visited a fair in the evening and, on leaving, 
took a bicycle which was resting against some railings. He rode 
on it for some two hours, and proceeded with it to the house in 
which he was staying. Next morning, he was confronted with the 
problem of disposing of the bicycle in such a way as to conceal his 
behaviour on the previous evening. He accordingly took it to the 
local railway station and arranged for it to be dispatched to York 
without any intention of collecting it at its destination. The 
bicycle was, however, discovered at the railway station, and the 
respondent was charged with its theft before the justices by whom 
he chose to be tried summarily. 

They dismissed the charge on the ground that he was incapable, 
by reason of drunkenness, of forming the intention of depriving the 
owner permanently of the chattel at the time when he took it, but 
a case was stated for the opinion of the Divisional Court. The 
members of the latter (Lord Goddard C.J., Humphreys and Finne- 
more JJ.) were doubtful whether it can be said ‘ that a man who 
is able to mount and ride a bicycle for two hours is yet so 
incapably drunk that he is unable to apply his mind to the simple 
question whether he intends to take the machine away for good or 
to borrow and return it’ (at p. 400); but they decided that the 
respondent should have been convicted of larceny because, even if 
the taking of the bicycle was not felonious on account of the 
absence of the essential intention, it was unlawful and became 
felonious when the essential intention was manifested on the follow- 
ing day. They thus based their decision on the well-known case 
of R. v. Riley (1853) Dears. 149, in which the prisoner, who was 
held guilty of larceny, inadvertently drove one of the prosecutor’s 
lambs out of a field with his own flock, and sold it on becoming 
aware of its existence for the first time. 

It may be observed en passant that Ruse v. Read serves as a 
reminder that luori faciendi gratia is not an element of the English 
definition of theft, but its main interest lies in its affirmation of the 
doctrine that ‘if the original possession be wrongful, though not 
felonious, and then a man disposes of the chattel animo furandi, 
that is larceny’ (Dears. 158, per Pollock C.B.). Some mention 
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must also be made of the implications of the judgment of the 
court, read by Humphreys J., on the law as to possession. 

(1) Trespassory possession and subsequent felonious intent. The 
decision of the Court for Crown Cases Reserved in Riley’s Case 
(supra), was treated as binding on the Divisional Court, a point 
which may be of some interest so far as the doctrine of precedent 
is concerned, and its application, notwithstanding the absence of 
any reference to its underlying principle in the Larceny Act, 1916, 
may be regarded as a triumph of logic and social convenience over 
history and the grammatical interpretation of a statute. It is 
unfortunate that the attention of the court does not appear to have 
been drawn to Mr. J. W. C. Turner’s criticisms of Riley’s Case 
(Modern Approach to Criminal Law, p. 874), and that the judg- 
ment contains no reference to the requirement of the Larceny Act, 
1916, that the felonious intent must exist at the time of the taking 
and carrying away, but, now that larceny by a bailee is punishable 
notwithstanding his original lawful possession, it would undoubtedly 
be illogical and socially undesirable to allow one whose original 
possession was trespassory to go unpunished if he subsequently con- 
verts the chattel in question animo furandi. Nevertheless, as the 
doctrine of Riley’s Case (supra) is, in the words of Lord Coleridge 

-C.J. (16 Q.B.D. 226), ‘extremely technical’, it is important to 
endeavour to appreciate the reasoning upon which it is based witb 
exactitude. 

Unfortunately, two views have been expressed on this subject. 
According to the first, Riley took the prosecutor’s lamb on two 
occasions, firstly as a mere trespasser, and secondly as a thief. 

->This is the interpretation placed on this part of the case by Mr. 
Turner, and the decision is thus open to the numerous objections 
stressed by him, including the point that, by a parity of reasoning, 
every receiver from the actual thief could be convicted of theft as 
a principal in the first degree on the ground that he was a 
participant in a joint taking (op. cit., 880-1). According to the 
second view, Riley’s conviction can be supported on the ground 
that the felonious intent manifested by his sale of the lamb can be 
related back to the time when he took the prosecutor’s lamb by 
driving it out of the field (Kenny’s Outlines of Criminal Law, 
15th ed., p. 244). The doctrine of trespass ab initio affords an 
obvious analogy. - : 

Some remarks of Parke B., in Riley’s Case (supra), certainly 
lend colour to the first view : ‘ Being a trespasser, the moment he 
took the lamb with felonious intent he became a thief’, and he 
appears to have had in mind the doctrine of continuing trespass 
and the procedural fiction that a theft committed in one county 
continues into the next rather than the doctrine of trespass ab 
initio. However, the judgment of Pollock C.B. only contemplates 
one taking, and the second view at least has the merit of avoiding 
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the particular objection to the decision in Riley’s Case (supra), to 
which reference has already been made. 

Moreover, it is more consistent with the view expressed in Ruse 
v. Read (at p. 401) that the doctrine under discussion was not a 
new one in 1853, although, with respect, it may be doubted whether 
Hale’s remark (1 Pleas of the Crown, 509), that a subsequent sale 
by the taker of a horse is ‘a declarative of his first taking to be 
felonious and animus furandi’, is anything more than a statement 
of the means by which a felonious intent may be proved to have 
existed at the time of the taking. If this is so, the analogy of 
the doctrine of relation back of the felonious intent with trespass 
ab initio is historically justified because the latter appears to have 
originated in the presumption that the original entry must have 
been effected with wrongful intent (Holdsworth, History of English 
Law, Vol. 7, p. 500). It may also be observed that the second view 
commended itself to Lord Coleridge C.J. who, in discussing Riley’s 
Case (supra), said that, ‘by the sale, the trespass became 
felonious ’, and, he supposed, ‘ felonious ab initio’ (16 Q.B.D. 226). 

Nevertheless, even the second view involves a fiction, namely, 
the pretence that a person had a felonious intent at a time when 
he did not have it, and the decision in Ruse v. Read is, to say the. 
least, a bold one, having regard to the requirement of the Larceny 
Act, 1916, as to the synchronisation of the felonious intent with the 
taking and carrying away. Several questions might be put as to 
the precise extent of the doctrine, for example, would it apply to 
a case in which there was affirmative evidence that the intention ' 
of the accused was not felonious at the time of the taking, as would 
be the case where he intended to return the chattel to its owner? 
If so the doctrine of estoppel appears to have crept into our 
criminal law. Perhaps Riley’s Case (supra) is best explained by 
saying that there was only one taking, but that it continued until 
the trespass became a conversion, as larceny always involves a 
denial of the former possessor’s right to possess as well as a taking 
of possession from him. The receiver from the thief cannot, on this 
view, be prosecuted for theft, because he did not participate in it, 
as the conversion must have been complete prior to his reception 
of the chattel. Even this view, however, involves the fiction that 
the taking of possession is a continuous transaction, which it is not, 
and is no easier to fit into the scheme of the Act of 1916 than the 
others. 

(2) Possession. The upshot of the above discussion is that con- 
duct which most would agree ought to be punished, can only be 
punished under the present law by the doubtful method of dis- 
regarding the clear words of a statute, on account of a doctrine | 
which involves a fiction however it may be explained, and which 
is based on one reported case prior to the passing of the statute. 
The moral would appear to be that the definition of larceny which ~ 


APRIL 1949 NOTES OF CASES 281 


is based on the common law conception of the offence which has, 
throughout history, proved wanting in so many respects, should be 
revised so as expressly to include conduct such as that of the 
respondent in the instant case. Further support may perhaps be 
found for this view in the implications of the judgment in Ruse v. 
Read so far as the rules as to possession are concerned. 

This perplexing problem was not before the court because it was 
not suggested that the respondent did not gain possession of the 
bicycle before he disposed of it. We therefore still have to await 
an authoritative judicial pronouncement on the possible effects of 
drunkenness on the animus possidendi. The judgment does, how- 
ever, refer with approval to the decision of the Court of Criminal 
Appeal in R. v. Hudson [1948] KB. 458, in which it was held that 
the recipient of a letter did not acquire possession of a cheque 
inside the envelope until he opened it some days after he received 
it, because he was then, ‘for the first time, . . . in a position in 
which he had not been before :—to form an intent’ ([1943] K.B. 
462 per Charles J.). The absence of any reference in the judgment 
in Ruse v. Read to the view of Pollock -C.B. that Riley may 
not have taken possession of the prosecutor’s lamb before he knew 
of its existence (Dears. 158), seems to involve acceptance of the 
view that Riley took possession of the lamb when he unwittingly 
drove it from the field. Accordingly, it becomes necessary to 
consider how it is that Hudson did not get possession of the cheque 
until he became aware of it, whereas Riley did get possession of 
the lamb although he was unaware of its presence in the flock which 
he was driving. 

It seems that tı we are two possible explanations. The first, 
' which receives no direst support from anything said in the judg- 
‘ment in Hudson’s Case (supra), is that it is simply an illustration 
of the principle which ultimately derives from the Carrier’s Case 
( (1478) Y.B. 13 Edw. 4, fo. 9, pasch. pl. 5) that, in the absence 
of further evidence, possession of a receptacle does not involve 
possession of its contents. On this view it may perhaps still be 
regarded as an open question whether someone in the position of 
Ashwell, who asks another for the loan of a shilling and, unknown 
to both parties receives a sovereign, gets possession of the latter 
coin before he becomes aware of its identity (R. v. Ashwell (1885) 
16 Q.B.D. 190). 

The second explanation is that Riley must be taken to have 
assented to possession of the prosecutor’s lamb because he per- 
formed the positive act of driving it from the field. 

This is certainly supported by the prominence given in the 
judgment of the Court of Criminal Appeal in Hudson’s Case 
(supra), to the remark of Cave J. (16 Q.B.D. 203), that possession 
unaccompanied by ownership, being of doubtful benefit because 
of possible liabilities towards the absolute owner, ‘A man cannot 
be presumed to assent to possession of a chattel; actual consent 
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must be shown’. Hudson, on the other hand, could not be 
proved to have assented to possession of the contents of the 
letter, because his conduct with regard to them was purely 
passive. On this view, Ashwell did not get possession of the 
sovereign until he became aware of its identity. It may be 
added that, on either view, the man who takes another’s umbrella 
by mistake for his own and later decides to keep it, who 
has not yet progressed from being a subject of examination 
questions and a hypothesis in judicial argument (R. v. Preston 
(1851) 2 Den. 859 per Martin B.) to the status of a person charged 
with larceny in a reported case, would get possession at the time 
of the physical taking. However, it seems preferable to account 
for this by the fact that he does a positive act in relation to the 
chattel as opposed to merely receiving it, rather than by saying 
that he takes the entire chattel and not merely its container. 

The above discussion may seem to be devoid of practical 
importance on account of the rarity with which the facts involved 
occur in real life. Nevertheless, so far as the first part of this note 
is concerned, it is difficult to suppose that there cannot be a number 
of cases in which it is only possible to convict a person, who mani- 
fests the felonious intent somewhat belatedly, of larceny, on the 
basis that a man must be presumed to have intended what he does 
afterwards, long before he does it; while, so far as the second part 
of the note is concerned, it seems ridiculous that the question of 
theft or no theft should depend on such refined and doubtful dis- 
tinctions as those which the writer has endeavoured to draw. 
Surely it is now possible to free the law of larceny from the fetters 
of its history, by defining it in the terms of the draft criminal code 
of 1878 as ‘The act of fraudulently and without colour of right 
taking, or fraudulently and without.colour of right converting to 
the use of any person anything capable of being stolen, with intent 
to deprive the owner permanently thereof, or to deprive any person 
having any special property or interest therein permanently of such 
property or interest ’. 

Rupert Cross. 


EVIDENCE OF SIMILAR ACTS 


Tuose who had hoped that the trend of the last twenty or thirty 
years, giving the trial judge greater discretionary powers in dealing 
with evidence of similar acts and evil propensity, had found, at 
last, authoritative confirmation in the judgment of Goddard L.C.J. 
in R. v. Sims [1946] K.B. 531, have received a rude shock by the 
decision of the Judicial Committee of the Privy Council in Noor 
Mohamed v. R. [1949] 1 All E.R. 865, which seems to throw the 
whole issue once again in the melting pot. In this case the Judicial 
Committee allowed an appeal against a conviction for murder on 
the ground that evidence concerning previous acts of the prisoner 
had wrongly been admitted. The appellant had been charged with 
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murder by cyanide poisoning of a woman, Ayesha, who lived with 
him as his wife. There was no evidence that the prisoner had 
actually administered the poison, and in order to fill the gap in 
the evidence the prosecution sought to tender evidence that, two 
years previously, the accused’s first wife, Gooriah, had also died 
of cyanide poisoning under circumstances which showed that he 
had persuaded her by a trick to take the poison. After argument 
in the absence of the jury, the trial court had allowed this evidence 
to be introduced. On appeal the Judicial Committee came to the 
view that the evidence referring to the first wife should not have 
been allowed and that the verdict could not stand. 

The actual decision in Noor may be defended on the ground 
that there seems to have been no evidence whatever connecting 
the prisoner with the death of Ayesha, and that, without the 
evidence concerning Gooriah, the jury must have found for the 
prisoner, since not only suicide or accidental poisoning, but even 
possibly the deliberate act of a third person might have been con- 
sistent with the available evidence. But it is to be regretted that, 
so far as can be seen, two very important earlier cases on very 
similar facts, namely R. v. Geering, 18 L.J.M.C. 215 (see also R. v. 
Flannagan (15 Cox 408)) and R. v. Armstrong [1922] 2 K.B. 555, 
were not brought to the attention of the Committee. 

In R. v. Geering the prisoner was charged with murdering her 
husband with arsenic and evidence was admitted that subsequently 
arsenic had been taken by three of her sons. In fact so little 
doubt was there about the relevance and admissibility of this 
evidence that counsel for the defence indicated that he would not 
have argued the point had the sons died before, instead of after 
the father. _ 

_In R. v. Armstrong on a charge of murder by arsenic, evidence 
was allowei not only of the fact that more than a year previously 
the.,,.murdered wife had shown signs of arsenic poisoning, but also 
ví an attempt, subsequent to her death, to administer the same 
| ọison to another person. Lord Hewart C.J. indicated that the 
~ \sequent poisoning had a distinct bearing on the issue before the 
churt because it showed that the defendant had arsenic in his 
possession and that he would use it to poison a human being. 

In Noor Mohamed the Judicial Committee put its objection to 
this evidence in the following form: ‘The effect of the admis- 
sion of the impugned evidence may well have been that the jury 
came to the conclusion that the appellant was guilty of the murder 
of Gooriah, with which he had never been charged, and, having 
thus adj ged F m a murderer, were satisfied with something short 
of conclusive proof that he had murdered Ayesha’. Certainly the 
same thing might have been said in Geering and Armstrong, yet 
there the evidence which the Judicial Committee regarded as 
irrelevant was considered relevant and admissible. It is certain 
that, if the jury had come to the view that the prisoner had not 
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murdered Gooriah, the whole evidence referring to her was clearly 


irrelevant, a point expressly made in the other two. cases. “But _ 


what if the jury did come to the view, as it seems to have done 


_ on the available evidence, that Gooriah had been induced by a trick 7 
_ of the prisoner’s to take this poison? Can it really be said that 


this information did not throw decisive light on the death of Ayesha 
by, the same poison under similar cireumstances ? 


` H. A. “HamMMELMANN. 


` CONTRACTUAL PROMISE—FREEDOM OF EXECUTIVE ACTION 


In Robertson v. Minister of Pensions [1948] 2 All E.R. 767, -an 
attempt is made to delimit the scope of the rule that the Crown 
cannot by contract fetter its future executive action, but whether 
it has cut down the doctrine as much as may appear at first sight 
_is perhaps doubtful. The case itself is concerned with a promissory 
` undertaking of the ‘ High Trees’ House’ type, but its reasoning is 
equally applicable, and was applied by Denning J. (as he then was) 
to strict contracts. Briefly, R., while in the army, suffered an 
injury and in 1941 by a letter to him the War Office accepted~as 
attributable to military service the disability which followed. In 
reliance on this letter R. took no further medical opinion at the 
time, Subsequently a pensions tribunal disagreed, finding. the 
disability attributable to an earlier accident. On appeal Denning J. 
held the Minister of. Pensions -bound by the War Office letter of 


1941,. despite the fact that in 1939 the administration of such ` 
disablement claims had been transferred from the-War Office to __ 


the Ministry of Pensions and that the former had not consulted 
the latter before writing the letter of 1941. 


In reaching this conclusion the learned judge first found that ' 


the acceptance of liability fell within the scope of promises intended 
to be binding and so effective within the limits of High Trees 
House. So to hold was not, however, sufficient since the doctrine 
of freedom of executive action was invoked by the Crown in 
claiming freedom to revoke the undertaking of 1941. -In dealing 
with this defence Denning. J. held the doctrine, which is apparently 
unaffected by the Crown Proceedings Act, 1947, only applicable 
where “ there is an implied term to that effect or that is the true 


meaning of the contract’ (p. 770), and on the terms of the letter 
in question he found no room for any implication. On this.point - 


` he distinguished The Amphitrite [1921] 3 K.B. 500, on the ground 


that there there was not a promise intended to be binding but only - 


‘an expression of intention. The disappointment of the Swedish 
ship owners there at this interpretation of an explicit undertaking 


given on the highest authority of the government would be under- . 


standable, but similar disappointment may, in effect, await future 
recipients of governmental ‘assurances unless the limits of the 


} 
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doctrine, propounded in that case and explained in the present 
one, are’ clear. - 

In the present case Denning J. treats. The Amphitrite as based 
on cases involving the right of the Crown to dismiss its servants at 
pleasure, cases which he said must be read in the light of Reilly v. 


_ R. [1984] A.C. 176. Yet there Lord Atkin appears to have recog- 


waa 


_those bemused by departmental intricacies. 


nised this right of dismissal at pleasure, at least where not expressly 
excluded, when at p: 180 he emphasises that a discretionary power 
to terminate a. contract does not prevent the existence of a contract 
until termination. Further, in Rodwell v, Thomas [1944] 1 K.B. 
596, where, however, Reilly’s Case was not apparently discussed, 


the right to dismiss at pleasure was recognised to its fullest extent. 


It seems, therefore, to be-maintainable that even if these cases did 
form the basis of The Amphitrite doctrine, and were not only 
illustrations of another application of it, the basis is still a firm 
one and the limitations of the doctrine remain important. If the - 
promise comes within Rowlatt J.’s category of ‘commercial con- 
tracts’ there is no discretionary power to revoke, but that category 
is itself indeterminate, and he gives no criteria by which to 


_ distinguish such contracts from those involving the ‘ welfare of 


the state’ where he admits the power. The present case, while 
recognising the doctrine, suggests a limitation dependent on con- 
struction and implication, which does not, it is submitted, bring 
much greater precision. Where the promise is unambiguous ‘and no 


general public policy is involved the doctrine appears to be 


excluded, as in this case. In major matters, however, it still seems 
possible that the ‘true meaning’ of the contract could more 


- readily include this freedom of executive action. Is, for example, 


an undertaking given by the Minister under s. 20 (2) of the Town 
and Country Planning Act, 1947, to be regarded as unconditional 


‘and binding or is it possibly always subject to changing views or 


altered conditions of town planning. 
Robertson’s-Case does, however, neatly illustrate the unity of 


.the Crown, since having got thus‘far it was still necessary -for the 


applicant to bind the Minister of Pensions by the letter of another 
department. Here there was less difficulty since it is well 
recognised that each department being only an agent of the Crown 
is bound through the Crown by the acts of other agents (see also 
The Steaua Romana [1944] P. at p. 51). It is noticeable that here 
the limitation of the authority of the War Office was not one of 
departmental ‘arrangement but of general law under the Pensions 
(Navy, Army, Air Force. and Mercantile Marine) Act, 1989, yet 
still the subject was entitled to rely on the department having the 
authority which it assumés, which may be of some consolation to 


J. D. B. MITCHELL. 
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NEGLIGENCE-——* LEGAL’ AND ‘ SOCIAL’? DUTY 


Some interesting points arose in the recent case of Longhurst v. 
Metropolitan Water Board [1948] 2 All E.R. 884. In the absence 
of negligence on the part of anyone a leak occurred in a stop-cock 
installed by the respondents as statutory undertakers under the 
Waterworks Clauses Act, 1847. As a result of the leak water 
percolated beneath the public pavement and caused certain paving 
stones to wear loose so that they became a danger to pedestrians. 
In mending the leak the respondents’ workmen, under powers con- 
ferred by the Act, took up and replaced some paving stones around 
the stop-cock and subsequently gave notice to the D. Corporation, 
the highway authority, to reinstate them. Before reinstatement had 
been effected the appellant caught her foot on a stone outside the 
area of the respondents’ operations, which had been affected by the 
leak. She thereby suffered injury. Some days previously the 
appellant had warned the corporation authorities that the pave- 
ment generally in that area was in a dangerous condition. 

On these facts, in an action for negligence by the appellant 
against the respondents, Humphreys J. found that the defective 
condition of the stone which caused the injury was such that the 
respondents, through their servants, should have become aware of 
it when they were mending the stop-cock. He therefore held that 
the respondents ought to have seen that ‘immediate notice (of the 
dangerous state of affairs) was given to the corporation, and mean- 
while to (have kept) a man at the place to warn people off this 
particular dangerous stretch of pavement until the corporation 
arrived ° ( (1947) 176 L.T. 845: p. 856). Since the respondents 
had done neither of these things he gave judgment for the 
appellant. The majority in the Court of Appeal (Evershed and 
Somervell L.JJ.: Tucker L.J. dissenting) took a different view of 
the evidence, finding that the respondents’ servants had no means 
of knowledge of the dangerous condition of the particular stone 
concerned ( (1947) 177 L.T. 488). The court also held unanimously 
that the corporation had assumed responsibility for the defective 
pavement (other than that actually removed and replaced by the 
respondents) because they had been warned about it by the 
appellant and one of their agents had been on the spot while the 
respondents conducted their repairs. The decision of Humphreys J. 
was accordingly reversed. The House of Lords ( (1948) 64 T.L.R. 
579; [1948] 2 All E.R. 884) unanimously upheld the Court of 
Appeal on the ground that the respondents had no knowledge or 
means of knowledge of the danger. 

Thus the decision turned upon the proposition that where risk 
of injury cannot reasonably be foreseen there is no liability in negli- 
gence, and there is nothing striking in this. The following points, 
however, arose in the course of the case. First, since the 
respondents were held not to have been responsible for the leakage 
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of the stop-cock and to have had no means of knowledge of the 
percolation of the water to the defective stone, they could not be 
held responsible in nuisance. It appears to be settled law that one 
who himself starts a nuisance is responsible for harm resulting from 
it in the absence of ‘fault’; but it is also settled law that where 
something is done under statutory authority, and a nuisance is 
thereby created, there will be no liability in the absence of negli- 
gence (see per Evershed L.J. (1947) 177 L.T., p. 4853 citing Lord 
Blackburn in Geddis v. Bann Reservoir (1878) 8 App.Cas. 4380, 
p. 485). In the second place, although both in the Court of Appeal 
and in the House of Lords it was suggested that responsibility for 
the accident might have been cast upon the corporation, the effect 
of doing this would have been to deprive the appellant of any right 
at all, since the corporation being a highway authority was 
‘irresponsible’, having committed no ‘ misfeasance °’. The injustice 
of this insupportable immunity received further illustration in the 
recent case of Wilson v. Kingston-upon-Thames Corporation [1948] 
2 All E.R. 780,’ where it was held (no doubt correctly) that if a 
highway authority causes a hole in a road to be filled in so care- 
lessly that all trace of the efforts at repair rapidly disappear, it will 
be immune from liability to persons injured as the result of the 
defective condition of the road (see 12 M.L.R. 96). Presumably 
it would have been otherwise if some trace of the careless opera- 
tions, even so much as a stone or two, had remained to tell the 
tale of misfeasance at the time of the accident. 

Finally, in the course of argument, counsel for the respondents 
made a wide submission which did not call for decision, but which 
seems worthy of comment. Assuming, he argued, that the respon- 
dents knew of the danger, and even assuming that there had been 
no intervening negligence on the part of the corporation, the 
respondents would still have been immune from liability; though 
they might have a social or moral duty to warn the public, they 
would have no legal duty. (See per Lord Porter [1948] 2 All E.R. 
p. 838.) This proposition may on the facts mooted be sound in 
itself : it may be that in such a case it would be reasonable that 
the defendant should escape liability—the border-line between 
success or failure in actions for negligence is always hard to predict 
because facts play a far greater part in determining the decision 
than law. It is, however, submitted that even at this late stage 
it may not be out of place to attack this method of posing the 
problem. It is the method which assumes that in an action for 
negligence the plaintiff must bring himself within a special ‘ duty 
relationship’ before he is entitled to succeed. It is an attitude 
which has certainly received the sanction of the House of Lords at 
least once, in Brackenborough v. Spalding U.D.C. [1942] A.C. 810; 
but in view of the clear differences of opinion as to the nature of 


2 Affirmed on appeal, [1949] 1 All E. R. 679. 
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liability in onesies made apparent in Woods v. -Duncan [rose] 
A.C, 401, it. may, not even now be too late to reconsider its - 
desirability. i E f 
~ This is not the Hass to rush in among the sels and restate 
the arguments for. and against the Duty of Care (the question has 


< in any case. been ably treated-in two recent articles. See-W.. L. 


Morison in 11 M.L.R. 9 and Professor F. H. Lawson in 22 Tulane 
- “L.R. 111). Perhaps it may, however, be reiterated here that, in 
Donoghue v. Stevenson [1932] A:C. 562, Lord Atkin did a great ser- 
vice by attempting to free the law. of € particularism ’, at long last 
propounding a general definition of negligence. -~He defined it in terms - 
of ‘duty ’ simply because a wrong of omission cannot be defined 


- in any other way. . It is believed that the current tendency to insist 


‘upon-a ‘duty’, over and above the duty ‘contained in the maxim 


`- “alterum non ledas”? itself, arisés from an inarticulate assumption 


that because there must always be ‘ rights of irresponsibility ’ out- ` 
` side the ambit òf the action, it therefore follows that. the burden 


- must lie on the plaintiff to establish a ‘duty relationship’ before | 


he -can succeed. It is suggested that this conclusion does not 
follow from the premise; that the plaintiff should be entitled to 
establish his case by proof of injuty negligently caused, and that 


' it should lie with the defendant to excuse himself by. establishing 


his own claim to immunity. If it be thought that the extent of 
the plaintiff’s reach would thus be stretched too far, it should 
always be remembered that the concept of negligence “‘ imports 
in itself’ a duty of care, and that the pregnant contents of that 
duty, ‘injury’, ‘causation’ and ‘neighbour’, always remain to- 
be defined.” It is ‘submitted that the current tendency. to insist 


_ Upon a precedent * duty °. will have the effect of ‘ atomising ’ negli- | 


- gence into a series of primative ‘ nominate” torts, dependent upon 
specific relationships, and will thus destroy one of the: maturest 


inventions of the common ‘law. 
i ; Par S. James. 


- BREACH OF STATUTORY DUTY — FACTORIES ACT CASES 


‘In two recent cases the courts have considered the exact nature of 
the duties created by the Factories Act, 19387, with reference to 
lifts, and a third case concerns the effect of delegation of a statutory 
. duty and also the common law liability of an employer. A 
-In Galashiels Gas Co., Ltd. v. O’Donnell (or Millar) [1949] 1 
All E.R. 319, the House of Lords have emphatically re-asserted 
‘the absolute nature of the employer’s duty‘as created by certain 
sections of the Factories Acts, and although, as Lord Normand 
pointed out, ‘no new principle and no extension of any principle 
already recognised i is involved ’, the case will no doubt be cited in 


- future, along. with such cases as Davies v. Owen [1919] 2 K.B. 39, 


_to illustrate absolute statutory duties. 
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The facts and decision were briefiy that the plaintiff’s husband 
was killed in a lift accident owing to a failure of the brakes to 
operate. The plaintiff’s claim for breach of statutory duty was 
upheld by the Scottish courts, and the defendant Gas Company 
now appealed to the House of Lords. Their Lordships held unani- 
mously that the appellants were in breach of an absolute statutory 
duty to see that the lift was properly maintained, and that as 
there was no contributory negligence on the part of the deceased, 
this breach of duty caused the accident. They therefore dismissed 
the appeal. 7 

The issue turned upon the meaning to be attached to section 
22 (1) of the Factories Act, 1987, which says that 

‘Every hoist or lift shall be of good mechanical construction, 

sound material and adequate strength, and be properly main- 

tained ’. i 
Section 152 (1) of the Act provides a definition of the word ‘ main- 
tained’? as meaning ‘ maintained in an efficient state, in efficient 
working order, and in good repair’. There appear to have been 
no previous cases on the construction of section 22 (1), although 
other sections of the Act have often been litigated, in particular, 
section 14 (1) concerning the duty to fence dangerous machinery. 

The House held that the wording of the subsection was impera- 
tive. Lord MacDermott said that ‘the nature of the obligation 
is clear. It... falls into a category long recognised and firmly 
established by authority ; it is a strict or absolute duty and neither 
intention nor lack of care need be shown in order to prove a breach 
of it’. It was not necessary for the plaintiff to show what more 
the employers could have done to avoid the accident, and this was 
so even though ‘ the failure of the brake was one which, apparently, 
nobody could have anticipated or, after the event, explain’. 
Their Lordships were not convinced by the argument that the 
presence of the word ‘ properly’ in section 22 (1) indicated that 
something less than an absolute standard had been introduced and 
that the employer’s obligation was limited. Lord Reid dismissed 
this contention as impossible, and suggested that the word 
‘ properly ’ was merely. inserted to round off the sentence. Fur- 
thermore, the House did not accede to the argument that the 
statute did not make the employers insurers, an argument which 
was supported by quoting from Lord Atkin’s speech in Caswell v. 
Powell Duffryn Associated Collieries, Ltd. [1940] A.C. 152, at p. 
164. They explained this statement as applicable only in its 
context, and as meaning that the person injured must show not 


‘only a breach of duty, but that the damage suffered was due to the 


breach, and not, for example, due to the fault of the workman 
hir ‘self. 

Whitehead v. James Stott, Ltd. [1949] 1 All E.R. 245, is 
anocher case concerning a lift accident and the interpretation of 
section 22 (1). This time the question was not whether the lift 
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had been ‘ properly maintained’, but whether it was of ‘ sound 
material’. The accident was caused by a defect in the lift shaft- 
ing, which, though latent on ordinary inspection, could have been 
detected by modern methods. The Court of Appeal held unani- 
mously that the requirement of the section was an absolute one of 
soundness. In the course of his judgment, Lord Greene M.R. 
made it clear that no special form of words was necessary to 
create an absolute obligation, for Salter J. in Davies v. Owen, 
supra, did not rely on any special language, and all the other cases 
where the duty had been held absolute rested on the plain meaning 
of the wording of the different sections. Furthermore, Lord 
Greene could see no justification ‘ for introducing a gloss on perfectly 
plain English words’ to the effect that the test was not soundness 
but the appearance of soundness. Such a gloss would, jin Lord 
Greene’s opinion, ‘ be quite inconsistent with the general objects 
of the Factories Acts as explained in a great number of cases ’. 

No doubt the imposition of absolute obligations on the employer 
is consistent with ‘the general objects of the Factories Acts’, as 
Lord Greene remarks, but if this imposition remained absolute in 
every case, certain dangerous trades could never be carried on, 
and certain dangerous machinery could never be used. To avoid 
this difficulty many regulations have been made under the 
authority of the Acts ‘to meet the necessity of the case’. One 
such set of regulations concerns the generation, transformation, 
distribution and use of electricity, and Barcock v. Brighton 
Corporation [1949] 1 All E.R.-251, is a case concerning a breach 
of these regulations. 

The plaintiff, who had been appointed by the defendants as an 
‘authorised person’ entitled to carry out tests at sub-stations 
without supervision, was injured while carrying out such a test 
after having removed a safety device contrary to the regulations. 
He based his claim for damages on two grounds: (1) Breach of 
statutory duty by the employers. MHilbery J. formulated the 
question to be considered thus: ‘ where an experienced man is 
supposed to have had expressly delegated to him the statutory 
duty which it is incumbent on the employer to perform and he 
sustains an accident by reason of his not performing the duty’, 
can he claim damages from his employer? The learned judge 
thought that Smith v. Baveystock & Co., Ltd. [1945] 1 All E.R. 
581, would probably apply so as to prevent the workman from 
recovering in such circumstances, but he did not find it necessary 
to base his decision on this ground. (2) Breach of common law 
duty by the employers in failing to provide a safe system of work. 
Hilbery J. held that the employers had not discharged this duty, 
and negatived contributory negligence by the workman, so that 
the plaintiff’s claim succeeded on this ground. 

E. Hatt Wittiams. 
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C.I.F. CONTRACTS 


‘ABBREVIATIONS are useful things; indeed, the world of commerce 
and the civil’ and armed services seem to find it impossible to get 
‘on without them, but they undoubtedly cause difficulties where 
they have different meanings in different applications. This is 
particularly true of the expression c.i.f. It may mean no more 
-. than that the seller is bound to arrange shipment to the named port 
and to pay the cost, insurance and freight of so doing and that the 
contract price is fixed accordingly. But the custom of merchants 
recognised by the courts has given it a much more extended 
meaning as applying to the contract as a whole, so that where the 
shorthand expression is used the contract may be a c.i.f. contract, 
which has been loosely described a contract for the sale not of goods 
but of documents representing the goods, and more accurately 
‘defined as a contract for the sale of goods to be performed by the 
- delivery of documents. In such circumstances the seller performs 
his obligations when he delivers to the buyer an invoice, policy of 
insurance and clean bill of lading covering only the goods sold. 
Hence the contract is not frustrated if the goods do not actually 
arrive and the buyer cannot claim that there has been a failure of 
consideration; his only remedies (if any) are against the carrier or 
the insurers. i 
Unhappily ‘the fact that the contract contains a c.i.f. term is 
not a decisive indication that the contract is a c.i.f. contract as 
_ above defined. .Under modern commercial conditions it is perhaps 
` more usual than not. to vary the normal obligations to a greater 
or lesser extent so that the practitioner is more likely to meet a 
-hybrid rather than a pure c.i.f. contract. This is particularly so 
where the goods.are shipped in bulk and remain unascertained until 
the arrival of the ship, for in such circumstances the shipping docu- 
‘ments cannot cover only the goods sold. “Hence the modern’ 
` practice of substituting delivery ordérs and insurance certificates 
. for bills of lading and policies. The difficulty then is to decide 
whether the contract is still essentially a c.i.f. one in which the 
` documents take the place of the goods or in reality an ‘ arrived’ 
or ex ship contract. 
These difficulties of construction are illustrated in an acute form 
- In the important case of Comptoir d’Achat v. Luis de Ridder [1949] 
1 All E.R. 269 (H.L.). The facts were complicated and difficult 
of accurate summary. - Briefly, the contract was for the sale of rye 
c.i.f. Antwerp and payment was to be in exchange for documents, 
but the sellers were given the now usual option of tendering 
delivery orders instead of bills of lading and certificates of insurance 
instead of policies.. The long-standing practice of the parties was 
` for grain to be shipped in bulk and for payment to be made by the 
- buyers on receiving a delivery order addressed to the cargo agents 
‘of the sellers by other agents of the sellers. This delivery order 
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` contained an endorsed statement that the bearer had been given” 
a share-in a certificate of insurance covering the bulk quantity of. 
rye and an undertaking by the sellers’ agents to honour the delivery 
order according to the terms of the bill of lading. This practice ` 
was followed in the case of the present shipment, but owing. to the 
~ German invasion of Belgium, the sellers diverted the ship to Lisbon 
and there sold the rye. They - -were, therefore, left with the original . 
- purchase price and the price obtained on the re-sale at Lisbon and 
the unfortunate buyers were left only with a delivery order which, _ 
whatever else it might have done, would certainly not enable them 
to obtain the goods. It is difficult to see how the buyers could’ 
possibly have sustained any action against the carriers or the 
insurers (the normal: remedy of the c.i.f. buyer when the goods fail _ 


` to arrive) and accordingly they commenced arbitration proceedings 


to recover the price on the ground that it had been paid for a 
- consideration that had wholly failed. 

The basic problem, therefore, was to decide whether the con- ` 
tract was essentially a c.i.f. contract with the delivery order 
substituted by“ agreement for the normal shipping documents so- 
that the seller performed his part by handing.it over and the goods. 
themselves were at the buyers’ risk. The umpire thought it was, 
- but.stated a special case. - Morris J. upheld his decision ([1947] 
'1 All E.R. 115) and so did the Court of Appeal: by a majority 
([1947] 2 All E.R. 443), but the House of Lords unanimously over- 
` ruled this decision. 
i The buyers’ argument was based on the fact that they had: ~ 
. obtained neither property in nor possession of the goods.. This- 
= was conceded by the sellers; property clearly had not passed since ` 
the goods were throughout unascertained goods which had never 
been appropriated to the contract (S. of G; Act,.s. 16), and as 


-~ ` regards possession, despite the prima facie rule that possession passes 


on delivery to a carrier (s. 82), it seems that in the case of a c.i.f. 
contract possession only passes with the delivery of the documents 
of title! and, whatever this delivery order may have been, it cer- ` 
tainly was not a document of title. Nevertheless, the sellers argued, 
(i) that the” contract was essentially a c.i.f. one satisfied by the 
delivery of documents and that the practice of the parties was that 
the delivery order should be accepted in lieu of the usual documents ; `. 
-(ii) that the delivery order was.of commercial value so that- there 
- had not been a total failure of consideration, and (iii) that even 
if -property and possession had not passed risk had. _ These - 
- arguments prevailed in the lower courts but: were rejected by the 
House of Lords. 
In sapport of the sellers’ first argument ‘they naturally rehen 


1 Schmitthoff: The ae Trade, p. 21, states that delivery is complete when 
the goods are shipped but this-seems contrary to the authorities, See ~- 
Biddell Bros. v.-E, Clemens Horst [1911] 1 K.B. 934; [1911] A.C. 18, and — 
ef. Kennedy C.I.F. Contracts, P. 17 et seq.). 


Avuit 1949 NOTES OF CASES 243 


strongly on the use of the term “ c.i.f.” and on the fact that pay- 
ment was to be made ‘ in exchange for’ documents. But the Lords 
held that despite these terms it was impossible in the circumstances 
to regard this as a c.i.f. contract which could be fully performed by 
the sellers by. handing over a delivery order in the present form. 
In connection with both this argument and argument (ii), much 
turned on the true effect of the delivery order and it was pointed 
` out that in this case it had not been attorned to in any way 
by the carrier and that it gave the buyers no right to obtain the 
goods from the carrier. Before the latter would hand over a 
portion of the bulk to the buyers the master had to issue a 
laissez suivre so that at the most the delivery order amounted 
only to a preliminary step towards performance. There was no 
evidence that it had any commercial value since it was merely an 
instruction by one agent of the seller to another which conferred 
no right to possession of the goods, nor did the endorsement confer 
any additional rights on the buyers since the agents incurred no 
personal liability by virtue of it. In the light of these considera- 
tions it was unlikely that the parties would have agreed to make 
the payment for the delivery order, and although this was not 
impossible the House considered that on the true construction 
of the contract and the surrounding circumstances, the intention 
was that the presentation of the delivery order merely fixed the 
time for advance payment for a contract to be afterwards per- 
formed by the delivery of the ‘goods. 


Even if the delivery order had any commercial value, once 
it was conceded that the contract was to deliver goods and not 
documents the sellers’ second argument fell to the ground because 
in connection with the law of failure of consideration it is genarally 
not the promise which is referred to as the consideration but the 
performance of the promise (Fibrosa v. Fairburn, Lawson [1948] 
A.C. 48), and: ‘the receipt by the promisee of something which 
the promisor did not promise will not prevent a total failure of 
consideration ’ (per Lord Porter at p. 279). 

This left only the final argument that the risk had passed to 
the buyers. It is generally stated that in the case of c.i.f. contracts 
the risk and the property are separated contrary to the normal 
rule expressed in S. of G. Act, s. 20, and that risk passes on 
shipment. On the other hand it is sometimes said that as from 
the time of delivery of the documents the goods are at the buyer’s 
risk as from the time of shipment (a species of relation back).? 
‘Be that as it may, it has been held that the seller has a right to 
tender, and the buyer a duty to accept and pay in exchange for, 
the documents notwithstanding that it is known that the goods 
have already perished (Mambre Saccharine Co. v. Corn Products Co. 


2 See Biddell Bros. v. E. Clemens Horst, supra, and the discussion in Kennedy 
op. cit., p. 188 et seq. 
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[1919] 1 K.B. 198 and ef. Groom, Ltd. v. Barber [1915] 1 K.B. 
816). Once the House had decided that this was not a c.i.f. 
contract the force of the sellers* argument under this head was 
destroyed, but dicta of Lord Porter (at p. 276) appear to cast 
doubt on whether it is ever possible for the risk to pass to the 
buyer while both property and possession remain in the seller. 
He seemed to think that this would only be possible where a bailee 
had attorned to the seller (and then possession would surely have — 
passed by constructive delivery?). On this subject the observa- 
tions of Lord Normand (at p. 280) are of particular interest. He 
conceded that the parties could agree to some purely artificial 
allocation of the risk and that if they expressed that agreement 
in suitable words effect would somehow have to be given to it. 
But parties to commercial contracts were practical men and he 
suggested, as did Lord Porter, that in those cases (such as Inglis 
v. Stock (1895) 10 A.C. 268 and Sterns v. Vickers [1928] 1 
K.B. 78) in which it had been held that risk had passed 
even although property had not, it was because the buyer 
had an immediate right to the goods under-a storekeeper’s warrant 
or because he was entitled to the whole of the bulk under 
several contracts. He also pointed out that the agreement of the 
parties that the buyer should bear the risk of a loss against which 
the insurance was provided for by the contract was no evidence 
that the buyer was also to bear other risks. This suggests that 
even in a pure c.i.f. contract and despite the Mambre Saccharine 
Case (supra) the buyer would be entitled to refuse to take up 
shipping documents if the goods had then perished, owing to a risk 
not insured against by the usual policy.° 

It is thought that the effect of the decision may be summed 
up as follows :— 

1. A pure c.i.f. contract is one in which the seller performs 
his obligations by tendering a clean bill of lading, an invoice and 
a marine insurance policy covering only the goods sold and in which 
the buyer is bound to accept them and pay irrespective of what 
happens to the goods themselves. 

2. The parties may expressly agree to substitute other docu- 
ments (e.g., a delivery order and insurance certificate) for the 
bill of lading and insurance policy. 

8. Where they do so it is a question of construction in each 
case whether the other normal obligations of a c.i.f. contract 
remain unaffected so that ‘the documents take the place of the 
goods’. The use of the expression c.i.f. is far from decisive, it 


3 This is to some extent supported by the Mambre Saccharine Case itself, which 
was expressly based on the principle that ‘the contingency of loss ıs within 
and not outside the contemplation of the parties to a c.i.f. contract’ (per 
McCardie J. at p. 204). It is arguable that only insured risks are so con- 
templated. 
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may merely indicate that the seller is to arrange shipment and 
insurance and be paid accordingly. 

4. The courts will be very reluctant to construe these hybrid 
c.i.f. contracts as providing that the documents take the place of 
the goods unless the substituted documents are such as to give 
the buyers an immediate and enforceable right to obtain the goods 
(e.g., a delivery order attorned to by the master) and rights which 
can be made effective against the insurer in the event of loss. In 
other cases they will strive to construe the contract as one in which 
the seller is obliged to deliver the goods themselves at the named 
port:of destination and in which the risk remains with him until 
he does so. 

L. C. B. Gower. 


LANDLORD’S REFUSAL OF CONSENT TO ASSIGNMENT WHERE STATUTORY 
TENANCY MAY ARISE 


THe judgments in Houlder Brothers & Co. Ltd. v. Gibbs [1925] 
Ch. 198, 595, show that a landlord’s refusal to give consent to an 
assignment by his tenant ‘must be connected with the person or 
personality of the proposed assignee and must directly affect the 
subject-matter of the contract’. There are passages in the judg- 
ment of Pollock M.R. which indicate that the court has a very 
wide latitude when deciding whether a withholding of consent is 
reasonable or unreasonable. Thus he says (at p. 594) :— 

‘I think it is impossible to give an exact definition which 

will cover all cases.’ 

There was, therefore, sufficient scope for the decisions of the Court. 
of Appeal in Lee v. K. Carter, Ltd. [1948] 2 All E.R. 690, and 
Swanson v. Forton [1949] 1 All E.R. 185 that the matters which 
can be considered by the Court are not confined to those which 
may arise during the lease, and may include possibilities which 
will arise only when the lease is at an end. 

In both cases the tenant wished. to make an assignment, 
shortly before the expiration of the contractual tenancy, of a lease 
of a dwelling-house which fell within the Rent Restrictions Acts. 
If the landlord had consented to the assignment, the assignee at 
the end of the contractual tenancy would have become a statutory 
tenant. The landlord’s refusal of consent was therefore held to be 
. reasonable. 

In an earlier case, Re Swanson’s Agreement [1946] 2 All E.R. 
628, the assignment was made by a tenant in occupation of the 
premises. Evershed J., assuming that the contractual tenancy 
had not terminated, held that a refusal of consent to the assignment 
was unreasonable. However, he found on the facts that the con- 
tractual tenancy had come to an end, so that the tenant held a 
statutory tenancy which he could not assign. in his judgment 
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he had confined reasonable refusal to matters relating to the 
manner in which the premises are used or occupied. In both the 
later cases that limited view was disapproved and in Swanson v. 
Forton, Evershed L.J. admitted that he had gone further 
than was justified by the judgment of Tomlin J. in Houlder 
Brothers & Co. Lid. v. Gibbs. 

In Swanson v. Forton the assigning tenant was not in occupa- 
tion. The purpose of an assignment twelve days before the end 
of the term could only have been to enable the assignee to become 
a statutory tenant on the termination of the contractual tenancy, 
especially having regard to the fact that the assignee had paid 
rent in advance for the residue of the existing term. As 
Evershed L.J. said, ‘the assignment... was intended to relate, 
in its effect, not really at all to the contractual term, but only 
to the period after the end of the term’. If the tenant had 
remained in occupation until the end of the contractual tenancy, 
he would have become a statutory tenant and could not then have 
assigned his tenancy. In effect the assignment was an attempt 
to assign the statutory tenancy before it came into existence, 
although of course in fact only the contractual tenancy was 
assigned. ‘There was something analogous to an abuse of right ; 
but it can only be an analogy because— 

1. the right to assign must depend on whether the refusal of 

the landlord was reasonable ; 

2. until the contractual tenancy has come to an end, it cannot 

be said that the tenant has a right to a statutory tenancy. 

At the most, he has an expectation, though an expecta- 

tion which may be very strong if the last moment for giving 

a notice to determine the contractual tenancy has expired. 
Indeed, if we were to adopt the view that in any circumstances 
the tenant has a right to a statutory tenancy before the determina- 
tion of the statutory tenancy, in theory he could pass that right to 
an assignee shortly before the end of the term and so evade the 
rule that a statutory tenancy cannot be assigned. However, such 
a conclusion must still depend on the broader question whether 
the landlord can refuse his consent to such an assignment. 

In Lee v. K. Carter, Ltd. the tenant was a limited company 
and the proposed assignee was a director who under the terms of 
the lease had been allowed to reside on the premises. A limited 
company cannot become a statutory tenant. In Swanson v. 
Forton, Lord Greene M.R. thought that there was no difference 
between the two cases because in the circumstances of the later 
case the tenant, not being in occupation, also could not become a 
statutory tenant. It was immaterial that in the former case the 
reason for the impossibility of a statutory tenancy was a matter 
of law whereas in the latter case it was a matter of fact. 

However, in Gibbs’ Case, Warrington L.J. (at p. 585) said :— 

‘Now what is to be inferred from what may be treated as 
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having been in the contemplation of the parties when the 

-contract was made?’ 

That seems to suggest that the reasonableness of a landlord’s 
refusal must relate to matters which can reasonably be regarded 
as having been in the contemplation of the parties at the time 
when the contract between landlord and tenant is made. 

In Lee’s Case, Tucker L.J. bases his decision to some extent 
upon this criterion. He says (at p. 692) :— 

‘It is clear from the provisions of the lease that it was 
expressly designed to ensure for the landlord that, at the 
expiration of the lease, he should have as tenant, if he was so 
minded, a limited liability company which would not be able 
to claim the protection of the Rent Restrictions Acts in answer 
to any proceedings he might desire to take to obtain possession 
of the premises ’. 

Clearly, therefore, the possibility—or rather the impossibility— 
of a statutory tenancy could be said to have been in the con- 
templation of the parties when the lease was granted. That 
criterion was not referred to in the judgments in Swanson v. 
` Forton, but it can reasonably be supposed on the facts that the 
“parties did contemplate the possibility of a statutory tenancy, 
particularly since the landlord had let a number of houses and had 
a long waiting list of prospective tenants to whom she wanted to be 
fair. 

How far does Swanson v. Forton go? Lord Greene M.R. made 
it clear that nothing he had said was to be taken as applying 
to a ‘normal assignment’, and that the assignment before the 
court was abnormal. It may be submitted that an assignment 
is normal as long as it can be effected before the last date on which 
the landlord can give notice to determine the contractual tenancy. 
Until that time, or perhaps until a reasonable time before that 
time, it is possible that the court could hold that a refusal to consent 
to an assignment is, ceteris paribus, unreasonable. However, where 
there is no provision for determination by notice and the lease 
determines by effluxion of time only, there must be through- 
out the lease the possibility of the ‘delayed action’ effect of an 
assignment and the assignee could become a statutory tenant at 
the expiration of the contractual tenancy. As far as we can gather 
from the reported facts, Swanson v. Forton was a case of this kind. 
It is not easy, therefore, to discover what assignment can be normal 
in such a case. No doubt the circumstances of Swanson v. Forton 
showed clearly that the assignment was nothing more than a 
specious device to anticipate the consummation of a statutory 
tenancy. But if the tenant had remained in occupation and had 
made the assignment early in the period of the lease, how would 
the court have dealt with the assignment of what Tucker L.J. in 
Lee’s Case referred to as a ‘ contractual relationship pregnant with 
future possibilities, or more than possibilities’? The landlord may 
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still have had reasonable fears of the possibility that a statutory 


tenancy would be created. 
RAPHAEL POWELL. 


TORTS IN THE CONFLICT OF LAWS 


‘ As a general rule’, said Willes J. in Phillips v. Eyre (1870) L.R. 
6 Q.B. 1 at pp. 28-29, ‘in order to found a suit in England for a 
wrong alleged to have been committed abroad, two conditions 
must be fulfilled. First, the wrong must be of such a character 
that it would have been actionable if committed in England. . . . 
Secondly, the act must not have been justifiable.by the law of the 
place where it was done’. This is, of course, the classic formula- 
tion of the English conflict of laws rule for tort liability. It has 
often been criticised. Referring to the first part of the rule, Pro- 
fessor Lorenzen says ‘the illiberal attitude manifested by the 
English courts does not obtain elsewhere except in China and 
Japan’ (Selected Articles on the Conflict of Laws, p. 876); and 
Professor Hancock says ‘ one would look far to find a more striking 
example of ‘ mechanical jurisprudence ”, blind adherence to a ver- 
bal formula without regard to policies or consequences °’ (Torts in the 
Conflict of Laws, p. 89). It will be observed first, that Willes J. 
referred to the possibility of exceptions to his general rule; 
secondly, that in the first part of his formula the learned judge 
says the wrong must be actionable in England, whereas in the 
second part he says the act must not have been justifiable by the 
law of the place where it was done. 

A recent case in the Court of Session clearly indicates the harm- 
ful results which follow from applying too rigidly a mid-Victorian 
verbal formula without regard to the possibility that it may require 
amendment in modern conditions. In McElroy v. McAllister, 1949 
S.C., the pursuer’s husband, who was resident in Glasgow, was 
killed on an English road in Westmorland by the alleged negligence 
of the defender, who was also resident in Glasgow. At the time of 
the accident the pursuer’s husband was a passenger in a vehicle 
belonging to his employers, a Glasgow company. The vehicle was 
being driven southwards by the defender when it collided with a 
twelve-ton sheep truck. The pursuer claimed £2,000 damages in 
her individual capacity and £2,000 damages in her capacity as 
executrix-dative of her husband. If the accident had happened 
in Scotland, the pursuer would have been entitled to damages in 
respect of solatium and patrimonial loss and funeral expenses in 
accotdance with Scots law. If the action had been brought in Eng- 
land, she would have been entitled to compensation for pecuniary 
loss in her capacity as a dependant under the Fatal Accidents Acts, 
1846-1908, and also to damages for the deceased’s loss of expecta- 
tion of life and funeral expenses under the Law Reform (Miscel- 
laneous Provisions) Act, 1984. (Neither of these statutes applies 
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to Scotland.) It was held, however, by the Lord Ordinary and a 
majority of the Inner House that apart from a sum of £40 in respect 
of funeral expenses, which was conceded, the pursuer could not 
recover under either head of her claim. 

At least two judges in the majority held that the pursuer’s other 
claims failed because they had not been properly pleaded, but the 
substantive grounds on which all the majority judges were agreed 
were as follows: (a) The claim for solatium failed because it had 
been held in Naftalin v. L. M. S. R., 1988 S.C. 259 that such a 
claim was a substantive and independent right of action and not a 
mere item in a claim for damages, and was thus a matter for the 
lea loci delicti and not for the lex fori; and since English law, the 
lex loci delicti, does not recognise a claim for solatium for negli- 
gently caused death, the claim must fail. ‘The principle which I 
am content to extract from Naftalin and to re-affirm’, said the 
Lord President ‘is the negative one that the Scottish courts will 
not recognise in a pursuer any specific jus actionis which is denied 
to him by the lex loci delicti. In other words, when considering 
whether the act or omission complained of is actionable by the lex 
loci delicti, the Scottish courts will not limit the inquiry to the 
question whether the act or omission is actionable in the abstract, 
but will extend it to the further question—on whom does the lex 
loci delicti confer a jus actionis, and for what?’ All seven judges 
agreed that Naftalin v. L. M. S. R. was rightly decided and that 
the earlier decision in Horn v. North British Ry., 1878, 5 R. 1055 
must be regarded as overruled. The implications of this view are 
no doubt that in Scotland ‘ not justifiable ° means something much 
more like ‘ actionable’ than it does in England; and that the case 
of Machado v. Fontes [1897] 2 Q.B. 231, where an extended mean- 
ing was given to ‘not justifiable ’, would not be followed. 

(b) The pursuer’s claim under the Fatal Accidents Acts failed 
because the action was begun more than twelve months after the 
accident, contrary to section 8 of the Act of 1846. The majority 
judges followed the decision of Lord Shand in Goodman v. 
L. N. W. R., 1877, 14 S.L.R. 449, approved in subsequent cases. 
Lord Russell justified the rejection of this part of the pursuer’s 
claim as follows : ‘If the pursuer is correct in asserting that the 
statutory time limit attached to her right of action by the lex loci 
delicti is to be disregarded, it follows that we are being asked not 
. merely to allow the pursuer to come before us depending on 
foreign law for the foundation of her case, but also to deny to the 
defender the benefit of the limitation on his liability which that 
law would itself impose ’. 

(c) The pursuer’s claim for damages for loss of expectation of 
life under the Law Reform (Miscellaneous Provisions) Act, 1984, 
failed because the effect of that Act in English law is to preserve 
for the benefit of a deceased person’s estate a cause of action vested 
in him before his death, whereas it had been held by the House of 
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Lords in Stewart v. L. M. S. R., 1948 S.C. (H.L.) 19 that by 
Scots law all right of action in respect of personal injuries due to 
negligence dies with the injured person, unless he had instituted 
legal proceedings before his death. In other words, the Scottish 
actio injuriarum, like its Roman counterpart, is not actively trans- 
missible, and therefore the pursuer could not show that the 
defender’s wrong was actionable by the lex fori as she was required 
to do by the first rule in Phillips v. Eyre. 

In an interesting dissenting judgment, Lord Keith, while agree- 
ing that the claim for solatium failed, would have allowed the 
pursuer to recover under the other two heads. As regards the 
claim under the Fatal Accidents Acts, Lord Keith considered that 
the crucial time at which it must be shown that the act is not 
justifiable by the lex loci delicti is the time when the act is done 
and not the time when the action is brought: and therefore the 
pursuer could bring her case literally within the framework of 
Willes J.’s formula, since the act was clearly not justifiable by 
English law at the time when it was done. ‘The lea fori’, he © 
said, ‘looks to the juridical nature of the act done according to 
the lew loci and not to limitations that may be placed on the right 
of action by the lew loci’. At first sight this attractive argument 
seems to run counter to Phillips v. Eyre itself, for in that case the 
defendant’s act was admittedly tortious when it was done, but was 
subsequently justified by an act of indemnity. But Lord Keith 
points out that there is a great difference between a statute of 
limitation, which does not alter the juridical nature of the act, 
and an act of indemnity, which has retroactive effect and renders 
justifiable what was previously unjustifiable. He demonstrated 
that the decided cases relied on by the majority were not very 
convincing, for in Goodman v. L. N. W. R., (where the precise 
point was decided) the defenders settled for a substantial payment, 
and in the later cases where this case was approved a different 
point was in issue and the approval was therefore obiter. ` 

With regard to the pursuer’s claim under the Law Reform (Mis- 
cellaneous Provisions) Act, 1984, Lord Keith pointed out that the 
first rule in Phillips v. Eyre has often been criticised, that apart 
from dicta it rests on the authority of a single case (The Halley 
(1868) L.R. 2 P.C. 198), and that Willes J.’s dictum imposes a 
stricter test than that case really warrants. For in The Halley no 
wrong had been committed at all by the defendants according to 
English law (the lea fori), whereas Willes J. seems to assume a 
wrong and then requires that it be of such a character that it would 
have been actionable if committed in England. Hence there was 
no reason why the Scottish court should feel obliged to follow Eng- 
lish authority. 

It seems a pity that the Court of Session, in spite of its-well- 
known predilection for principle rather than precedent (the phrase 
is Lord MacMillan’s in Stewart v. L. M. S. R.), was only able to 
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award the pursuer the modest sum of £40, although she would have 
been able to recover much more substantial damages if the action 
had been brought in England, or if the accident had happened in 
Scotland. It is difficult to disagree with Lord Keith’s conclusion 
that ‘the present case is a typical case where insistence on the 
double rule enunciated by Willes J. may work injustice’. On the 
other hand, the Lord President did not consider that any hardship 
was being inflicted on the pursuer, for ‘if a person suffers a wrong 
in a foreign country, the primary court from which to seek redress 
“is the court of that country, which will presumably provide the 
remedy which the lew loci delicti affords and knows how to do so’. 
But, with respect, this dictum appears to confuse jurisdiction with 
choice of law. The conflict of laws assumes that it may not always 
be possible or convenient to sue in the country of wrong, either 
because the defender cannot be served with a writ in that country 
` or because he has no assets there with which to satisfy a judgment. 
If a pursuer is always obliged to sue in the country of wrong, we 
might as well have no choice of law rules for tort liability at all. 
In the present case, to be sure, the English High Court could have 
ordered the writ to be served on the defendant in Scotland under 
Order 11, r. 1 (ee) of the Rules of the Supreme Court, because the 
tort was committed in England, and the plaintiff could have 
enforced the judgment in Scotland by registration under the Judg- 
ments Extension Act, 1868. But the exercise of the jurisdiction 
under Order-11 is highly discretionary, and the English court might 
well have taken the view that a trial in Edinburgh would have been 
more convenient than a trial in London or Appleby, in which case 
the plaintiff’s application for leave to serve the writ in Scotland 
would have failed (Order 11, r. 2). After all, both parties were 
resident in Scotland : why should the pursuer not be allowed to 
sue in the court of her own country and with the help of her 
. familiar legal advisers ? 

We may perhaps go further still and advance the heretical sug- 
gestion that a decision in the pursuer’s favour could have been 
arrived at by a more direct process of reasoning. For if a Scots 
motorist negligently injures a Scots pedestrian or passenger on an 
English road, is there any valid reason why a Scots court should 
not apply Scots law to the decision of the case? No doubt an 
English court is bound by authority to hold that if a Scots motorist 
negligently injures a Scots pedestrian on an English road, the case 
is governed by, English law : Szalatray-Stacho v. Fink [1947] K.B. 
1, a case of libel, But this decision does not (it is submitted) pre- 
vent an English court from applying English law to a tort com- 
mitted in Scotland by one Englishman against another. Still less 
does it prevent a Scots court from applying Scots law to a tort 
committed in England by one Scotsman against another. On the 
contrary, there is some authority that this is a perfectly natural 
and proper thing to do. For in the case of McLarty v. Steele, 
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1881; 8 R. 485, it was held that where one Scotsman uttered a 
verbal slander against. another Scotsman in Penang, an, action 
would lie in Scotland notwithstanding the fact that by the lew loci 
deliċti verbal slander was not actionable without proof of special 
„damage; and the opinion was expressed that the case must be 
decided as though the slander had been uttered in Scotland, t.e., `- 
in accordance with Scots law. 
The present submission (which is admittedly heterodox) is not 
. ~ that liability for tort should be governed by the nationality, the — 
domicile, or the residence of the parties, but that there is room for 
applying what may be called the proper law of the tort; and that 
these factors, together with the place of tort, ought to. receive their ` 
‘due weight in deciding what is the proper law of the tort, just as 
they do when the question is what is the proper-law of-a contract. 
It is greatly to be hoped, though perhaps hardly to be expected, 
that the case of McElroy v. McAllister will-be carried to the House 
of Lords, and that the House. will take the opportunity to restate 
the English conflict of laws rules for tort liability in the light of 
~ modern conditions. ` 
J. H. C. M. 


REVIEWS 


Inner Tempre Papers, By Sir Frank Doveras MacKinnon. 
[London: Stevens & Sons, Ltd. 1948. vii and 286 pp- 
21s. net.] 


Tue late Lord Justice MacKinnon’s earlier literary work, which largely con- 
sisted of admirable editions of Scrutton on Charterparties and Bills of Lading, 
was marked by fine scholarship and an obvious antiquarian interest in the 
earlier history of those commercial documents. The busy life of a commercial 
court leader did not leave him much time to pursue this latter bent, but with 
the greater leisure available on his promotion to the bench he began to devote 
a good deal of time to the study of eighteenth century London and also to 
legal antiquarianism, where he worked particularly on the history of his own 
Inn of Court, the Inner Temple, and on what I may perhaps call the more 
decorative side of the life and work of the judges. Letters in the Times and 
notes in the Times Literary Supplement, and above all in the Law Quarterly 
Review, delighted all lawyers who had any feeling beyond the mere techni- 
calities of the law and of professional work. 

In this volume most of his letters and notes about Inner Temple matters 
are collected, together with a good deal of new material and in particular a 
careful description of the damage done by enemy action in the Inner Temple 
in 1940, together with a series of before and after photographs which will bring 
a lump to the throat of every loyal member of the Inn. Of the other papers 
we may mention in particular ‘The Last Revel and the Ritual of Revels’ and 
‘The Old Benchers’, In Tudor and Jacobean England the Inns of Court 
revels were an outstanding feature of the cultural life of London. They 
survived into the eighteenth century when the last one was held in February, 
1733-4, and Sir Frank MacKinnon was able to obtain a pretty detailed account 
of it. The essay on the Old Benchers is already well known as an introduction 
to an edition of Lamb’s essay of this title which appeared some years ago. 
Those who enjoyed it then will be glad to have it here substantially amplified 
with interesting new material. 

It is hardly necessary to add that these essays and notes make an appeal far 
wider than to members of the Inner Temple or indeed of the legal profession. 
Those who enjoy strolling along the byeways of the past can wish for no better 
guide than this urbane and whimsical judge whose pleasant and discursive 
style provides a comfortable vehicle for a tour along many little-frequented 
roads. 

Attention should perhaps be drawn to a mistake in the postscript to the 
second chapter which deals with Roger North and his practice at the bar. 
Sir Frank MacKinnon was concerned to show that this was due to nepotism 
in that he was much ‘briefed to appear before his brothers, first at Common 
Law before the Lord Chief Justice, and then... before the Lord Chancellor’. 
The truth is that brother Francis was first of all Chief Justice (not Lord Chief 
Justice) of the Common Pleas, and was afterwards promoted to Lord Keeper 
and then Lord Chancellor. There were other brothers of considerable eminence 
but none became a judge. This is certainly an unexpected lapse on the part 
of an author whose scholarship is as a rule remarkably accurate. 

As a final comment we may remark that there is no indication anywhere 
in the book that the author has died. His sudden death was a great shock 
to bench and bar, and a short appreciation of his work in the law might well 
have prefaced this collection of his papers. 


CHORLEY. 
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Jeremy BENTHAM AND THE Law. A Symposium. Edited by 
G. W. Keeton and G. ScHWARZENBERGER on behalf of the 
Faculty of Laws of University College, London. [London : 
Stevens & Sons, Ltd. 1948. 268 pp. 20s. net.] 


Tr was-a happy inspiration that Professor Keeton, Dean of the Faculty of Laws 
of University College, London, and his staff should commemorate by a sympo- 
sium the two hundredth anniversary of the birth, on February 15, 1748, of 
Jeremy Bentham, who was a member of the first committee for the promotion of 
the college, and is honoured with its founders. The volume contains thirteen 
articles, eight of which were written by members of the faculty, and five by 
others. It is the only available synopsis of Bentham’s activities in the legal 
field; a second edition somewhat simplified and prefaced by a short biography 
would be a great boon to beginners, and would make him better known in the 
second half of the twentieth century than he has been in the first. 

A reviewer, if he is to be fair to so many contributions, must limit himself 
to a brief reference to the content of each. 

Professor Jolowicz’ ‘Was Bentham a Lawyer ?’ is the most original of the 
articles, displaying in acute observations much reading and thought, under a 
title which is, perhaps, happier for a lecture (the purpose for which it was 
written) than for an article. His emphasis is upon the insight which Bentham 
displayed in his analytical work. Much of Austin’s analysis, familiar to 
generations of students, was in truth Bentham’s, and was of great originality. 
Similarly, the importance of the machinery of legislation, which is easily 
apparent to anyone equipped with a modern manual of constitutional law, 
Bentham saw for himself unaided, ‘and to see it in his age required a most 
uncommon power of penetration through form to essence, and a remarkable 
freedom from inherited ways of legal thought’. 

Dr. Margery Fry gives a balanced account of ‘Bentham and English Penal 
Reform’, showing how in his voluminous writings he elaborates on the one hand 
notions about punishment which are quite absurd, and on the other projects 
a searchlight into the future showing an astonishing ‘ foreknowledge of the way 
in which, after many years’ delay, penal science was to move’. Miss Fry tells 
in a few pages the story of the ill-fated Panopticon scheme, which more than any 
other incident in Bentham’s career shows how his mind was ‘most distracted 
by his own fatal ingenuity ’. 

Dr. Zagday gives a short account of ‘ Bentham and the Poor Law’, stressing 
his amazing prescience. A comparison between the details of an ideal adminis- 
tration worked out in the Constitutional Code and the hierarchy of today 
culminating in the Minister of Health shows a remarkable similarity. 

The important subjects of Bentham’s Influence on Civil Procedure and 
Evidence were entrusted to Dr. Zagday, Professor Keeton and Mr. Marshall. 
These papers are the fruit of careful research, and are valuable not only as a 
summary of Bentham’s views, but also as a repository of references. For 
instance, attention is called to Denman’s article in the Edinburgh Review in 
1824, an important link between Bentham’s criticisms of the existing law and 
the later Evidence Acts. . 

Professor Graveson’s article, strangely named ‘ The Restless Spirit of English 
Law’, takes it place appropriately if regarded as what it in fact is, namely, a 
survey of Bentham’s influence on English private law. Within its obligatory 
limits it could hardly be better. But I must register a preference for Sir 
Arnold McNair’s description of the eighteenth century as ‘one of the most 
creative periods of our law’ (Dr. Johnson and the Law, p. 1), as against 
Professor Graveson’s description of it as ‘notably conspicuous for its almost 
complete lack of legal reform and legal development’. Incidentally, the 
attribution (of which I, too, have been guilty) to the influence of Bentham of 
the limited liability of companies seems to lack confirmation at present. The 
idea was not Bentham’s own. JH was at least as old as an Irish statute to 
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which he refers in 1794 (Works, X, 304). Dr. Stark tells me that within the 
period which he has studied, ending in 1804, the suggestion is mentioned 
several times by Bentham but is never seriously worked out. 

Mr. FitzGerald’s article on ‘Bentham and Parliamentary Reform’ is one of 
the most interesting in the book, but I question whether this is an appropriate 
place for speculation as to how Bentham would react, if he were living, to the 
views of the Electoral Conference of 1944, and to the present-day relation 
between Members of Parliament and their constituents. 

The editors did well to secure the co-operation of that great American. 
scholar, Professor C. W. Everett, to whom students of Bentham owe so much. 
Prominent Americans with whom Bentham was in contact from time to 
time were Aaron Burr (Vice-President, 1800) who stayed in Bentham’s London 
house in 1808; Albert Gallatin who was in London as one of the commissioners 
to negotiate peace in 1814; and John Quincy Adams, who was Minister to 
England from 1814 to 1817. But these men do not seem to have contributed to 
the spread of his ideas. It was Edward Livingston (1764-1836) who, forti- 
fied, as he himself wrote to Bentham, by the perusal of the Bentham-Dumont 
publications, drafted for the State of Louisiana a ‘System of Penal Law’ in a 
series of codes. In August, 1829, he sent to Bentham so much of his system as 
was then in print. This did not include his Code of Evidence, completion of 
which he had delayed because he had only just succeeded in obtaining, after 
great difficulty, a copy of Bentham’s Rationale of Judicial Proof. Livingston, 
whom Maine describes as ‘the first legal genius of modern times’, found a 
worthy successor in David Dudley Field of New York (1805-94), who drafted 
the Code of Civil Procedure which he persuaded the Legislature of New York 
State to enact in 1848, and which served as model for the codes of newly created 
States, 

Although the amount of Bentham’s published work devoted specifically to 
international law is small, yet the variety of ideas on the subject scattered 
through his writings is great. This appears clearly from Dr. Schwarzenberger’s 
scholarly and well documented article, which by itself could easily be made 
the subject of a review. Indeed it would almost seem as if few of the general 
ideas of modern international lawyers, whether naive or realistic, are without 
counterpart among Bentham’s utterances. The author mentions as illustrative 
of Bentham’s thoroughness his unpublished notes on contemporary British prize 
law, based on the six volumes of Robinson’s Admiralty Reports, 1799 to 1808. 

Dr. Lipstein has made a gallant attempt to answer the question how much 
influence Bentham had abroad. One knows that Dumont’s publications were 
translated into many languages, and that Bentham’s name was widely 
venerated, notably in France and Spain. But with what practical results, if 
any? Dr. Lipstein writes that it is impossible not to agree with Holévy’s 
opinion that Bentham’s influence in France and Germany was infinitesimal. 
On the other hand, Chauveau and Hélie, and R. Garraud (cited by Dr. 
Radzinowicz in his History of English Criminal Law, Vol. 1, p. 358) regarded 
the influence of Bentham’s doctrines upon the French penal code of 1810 as 
fundamental. 

As regards South America, Bentham was in correspondence with Bolivar, 
the Liberator, creator of five Republics; with Rivadavia of the Argentine; with 
Colonel Hall of Colombia; with Miranda of Venezuela; with San Martin of 
Peru; with José del Valle of Guatemala. But although these great men paid 
him tributes of admiration, the practical consequences of their admiration are 
not readily discernible. 

Professor Vesey-FitzGerald’s short article on ‘Bentham and the Indian 
Codes’, packed with information, tells us that as far back as 1782 Bentham 
was studying Indian affairs deeply, and with remarkable understanding. This 
interest was maintained throughout his life; in 1829 he drafted (and may have 
sent) a letter to Lord William Bentinck, Governor-General of Bengal, calling 
for legislative reform. In 1833 Macaulay introduced the Bill which became 
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the Charter Act, and, set up a commission to prepare a code of laws for 
India; his speech echoed words used by Bentham half a century before. Of 
the original commissioners Macaulay was an admirer and Cameron a professed 
disciple of Bentham, so that it is not surprising that their Indian Penal Code 
contains reflections of Bentham’s views. 

Professor Friedmann emphasises the fundamental importance of the second 
part of Bentham’s Principles of Morals and Legislation, left unpublished until 
1945, when it was edited by Professor Everett under the title The Limits of 
Jurisprudence Defined. This work, ‘written in 1782, and characterised by a 
transcendent lucidity of thought as well as of style’, anticipates the reason- 
ing on a number of points of jurists as modern as Hohfeld and Kelsen. 

It is appropriate that a philosopher should conclude the symposium with an 
examination of the meaning, the logic, and the usefulness of Bentham’s ‘ prin- 
ciple of utility’. Of Professor Ayer’s summary I have not room to say- more 
than that it is essential that anyone interested in Bentham should read it not 
once but several times. 

The book is attractively produced: Messrs, Stevens can be relied upon to 
see to that. It contains as frontispiece a photograph of a charming portrait of 
Bentham in his prime. 

H. A. Horzonp. 


EDUCATION For PROFESSIONAL Responsinitiry. A Report of the 
Proceedings of the Inter-Professions Conference on Education 
for Professional Responsibility held at Buck Hill Falls, Pennsyl- 
vania, April 12, 18 and 14, 1948. [Pittsburgh : Carnegie Press; 
Carnegie Institute of Technology. 1948. 207 pp. Price not 
marked. | 


Tas is a collection of papers read to a conference of one hundred American 
teachers from schools of divinity, medicine, law, engineering and business. It 
contains some glimpses of the obvious (one medical contributor bids us 
remember that ‘the student-cadaver relationship is different from the student- - 
patient relationship’) but it also contains much that is shrewd, sensible and 
suggestive. The legal contributors are all very conscious that mere knowledge 
of legal rules is not enough to make a good lawyer, and that the law school 
should at least open the student’s eyes to his further needs. Professor Lon 
Fuller of Harvard observes that ‘legislative’ skill is required not only of the 
administrative lawyer but also of the private lawyer who has to take or help 
others to take ‘business decisions’. The atmosphere in which he works may 
vary from the leisurely peace of the family solicitor drafting a will or a 
settlement to the fever of negotiating a labour contract on the waterfront 
under threat of a strike but (unless he is employed merely as a mechanical 
translator of other men’s instructions into legal language) he has essentially 
the same task, that of advising on the adjustment df conflicting claims. As 
Professor Llewellyn of Columbia puts it, ‘even “private” law is shot through 
with problems of general welfare’. Dean Katz of Chicago likewise insists on 
the need of training students to form ‘policy judgments’, both by giving them 
experience of research into ‘ policy problems’ in conjunction with the economists 
and the sociologists and by setting them on the way to develop for themselves 
a coherent moral and political philosophy; in this connection he offers some 
interesting opinions on the value of introducing law students to the writings 
of psychological investigators of society like Knight and Ranyard West. 
All this may sound over-ambitious. Are we, as Professor Fuller himself 
asks, to break the poor student’s back not with the proverbial straw but with 
a whole haystack? Yet we cannot dismiss these suggestions offhand as 
obviously impracticable; they are made by experienced teachers who are well 
aware of the practical difficulties. There are two ways in which the burden 
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may be lightened. -In the first place, these writers seem to be in general 
agreement that teaching, so far as the-law school is concerned, should be 
selective and should aim rather at training the student in principles and 
‘processes’ than at imparting knowledge of details. In the second place, 
much time and effort can be saved by choice of the best method for the 
particular end. Professor Llewellyn not only criticises the way in which the 
case-method is used in some American schools but vigorously indicates its 
inherent and inescapable limitations. ‘Man could hardly devise a more 
wasteful method of imparting information about subject-matter . . . informa- 
tion, as such, can be packed into books.- Its acquisition can be guided by 
syllabus and lecture . . . the case class is a class in doing’. He has also a 
word to say about other educative methods, praising especially the student-run 
Law Review. 

‘We teachers on this side of the Atlantic have similar problems: how to 
combine general education with technical training; how far to aim at imparting 
information and how far at forming the student’s mind; which parts of legal 
science can best be learned in the law school and which in practical office work; 
and, at the present moment, what alterations in our traditional curricula and 
methods may be necessary to produce a generation of Jawyers fitted to deal 
with the legal problems of a planned society. The opinions of these dis- 
tinguished American colleagues deserve our study. They may provoke us to 
self-questioning; they may give us some new ideas. 

A. H. Campsett. 
i 
. CRIMINAL JusTIcE AND Sociau Reconstruction. By Dr. HERMANN 
MannuEm™M, Reader in Criminology in the University of London. 
{London : Kegan Paul, Trench, Trubner & Co., Ltd. 1946. 
290 pp. lds. net.] 


Wue the present discussion on penal reform is almost exclusively concerned 
with the fate of the convicted criminal Dr. Hermann Mannheim’s book, pub- 
lished nearly three years ago in the late Professor Karl Mannheim’s series on 
Sociology and Social Reconstruction, goes down to the essence of criminal law 
itself. . Which functions, he asks, should be assigned to criminal law in a 
Europe rebuilt on rational principles, which types of human behaviour should 
tightly be called criminal and repressed by legal punishment? This proves to 
be a most stimulating approach, the more so as the author pursues his object 
with the profound knowledge and wide range of reading which distinguished 
his previous books. Many of his legislative proposals bear witness of a 
considerate judgment and moderation. This applies especially to suggestions 
with regard to substantive criminal law. Differentiation of homicide, a restric- 
tion of the criminal cases of homosexual activities, an unprejudiced approach. 
to euthanasia, sterilisation and birth control, a resolute stand against taxation 
frauds, monopolistic exploitation and other ‘ white-collar offences’, all this will 
help to make criminal law more effective and more realistic. Much considera- 
tion is given to the present critical situation in the protection of property. 
The traditional inhibitions against trespassing on other people’s property 
seem to be based on personal respect for one’s fellowman. They are effective 
with regard to the visible physical possession of an individual owner, but they 
dwindle lamentably if faced with a merely constructive legal relationship to an 
anonymous corporation or the community. In an age of economic concentra- 
tion and growing nationalisation criminal law is indeed confronted with a new 
task which, however, cannot be performed satisfactorily by punitive sanctions 
alone. 

In the field of criminal procedure Dr. Mannheim’s views are more contro- 
versial: He disfavours trial by jury, and prefers to the traditional magistrates’ 
courts a mixed bench of lay assessors presided over by a professional judge. 
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In this his views have recently been corroborated by Mr. Claud Mullins. Dr. 
Mannheim provides instructive evidence to strengthen the case of special Treat- 
ment Tribunals, though he is still moderate with his own proposals. I cannot 
agree with the tendency of divesting ordinary law courts of their traditional 
functions. If fact-finding Committees, Licensing Boards, and Administrative 
Tribunals assess and evaluate the facts, and Treatment Tribunals of crimino- 
logical experts select sentences and supervise their administration, law courts 
will be left to find the defendant either innocent or guilty, more than often in 
the formal sense of doing something without licence or in violation of a special 
regulation. Generations vary in what they regard as safeguards of civil liber- 
ties. In the nineteenth century men put their trust in an independent judici- 
ary, trial by jury, and lay magistrates. Today many people, conscious of the 
growing, complexity of life, call for the expert and specialist. However, those 
twofold restrictions of the functions of the law courts are a counsel of despair. 
It should not be impossible to adapt the law courts to present social needs. 
English law with the interval between conviction and sentence is even better 
equipped for this purpose than other legal systems. The experience on the 
European Continent showed that courts of law persisted longer than any other 
public machinery in defending law and justice against totalitarian encroach- 
ment. To a satisfactory system of legal aid, acceptance of a public obligation 
by a free profession seems preferable to a public defender who either means 
different lines of defence for the rich and the poor or else anticipates the 
end of free advocacy altogether. 

Dr. Mannheim’s book is not confined to technical legal questions. ‘He takes 
a further significant step and visualises the system of values which, in his 
opinion, will be the foundation of any lasting legal order of the future. In 
this important topic of his book, critics with different viewpoints will quite 
naturally disagree with some of the author’s conclusions. As the outcome of 
the present spiritual crisis Dr. Mannheim accepts a reorientation of values 
which not only supplements, but largely supplants the traditional individualis- 
tic outlook by a new collectivism. This ideological basis is less manifest in 
the solution of specific legal questions and legislative proposals, than in a 
change of emphasis. Individual homicide loses something of its unique 
significance, while negligence causing fatal danger to many assumes a more 
serious character. Theft, for centuries the arch-crime against property, gets a 
rival in waste. The crude taking of things, indiscriminately made punishable 
for the benefit of the possessor, gives way to newly brandished forms of 
profiteering, public frauds, monopolistic activities and other ‘ white-collar 
crimes’ against the exploited masses. But even supposing, for the sake of 
argument, that Dr. Mannheim’s proposition is right as a diagnosis of our time, 
criminal law is, or ought to be, more than an instrument for the enforcement 
of current social and economic ideas. It must, if only at the same time, pre- 
serve a neutral character, and it fails when it is not compatible with certain 
general ethical standards rooted in human conscience. In the light of what 
happened in recent history, ‘the sifting of the human material to be used for 
the construction of the new World Order’ (p. 18) ought never again to be a 
legitimate object of criminal law. One may well ask whether the increased 
protection against theft from a dwelling-house in traditional criminal law is 
really an unjustified ‘halo’ because, unfortunately, some people had to live, 
and even do live, under appalling slum conditions. And if the author, in 
defending Russia against the accusation of class justice, asserts that what 
happened there was ‘no more than an undoing of old wrongs’ in feudal and 
capitalist Europe (p. 140), the answer is surely that justice requires not a new 
turn in social injustice, but the disruption of the fatal chain of successive 
wrongs. 

Nobody will claim that in such fundamental issues his opinions are less 
subjective than the author’s views. But the point is this: Progressive and 
reasonable proposals for reform—and there are many in this book—should not 
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character of the Cabinet. As pointed out on p. 261, adherence to the repre- 
sentative federal principle means a total of at least sixteen members, against 
the ideal number of ten to twelve, and it seems that steps will have to be 
taken to solve this problem of an unwieldy Cabinet. Professor Dawson 
suggests (pp. 264-5) that the Cabinet could be reduced to ten to twelve 
members by only including those who hold key positions and leaving out, 
6.9., the Postmaster-General, the Ministers of Transport and Pensions, and the 
Solicitor-General. It would appear that a Canadian Cabinet Minister does not 
receive a full copy of Cabinet conclusions, as does a member of the British 
Cabinet, but is merely informed and reminded of Cabinet decisions by the 
Privy Council Office (p. 274). Has a member of the Canadian Cabinet, on 
ceasing to hold Cabinet rank, to return all copies of Cabinet papers given to 
him while a member, as has a British Cabinet Minister? 


It is interesting to note that the Prince of Wales, the British Prime 
Minister, and the Canadian High Commissioner in London, have been members 
of the Canadian Privy Council (p. 201); that the Canadian Privy Council has 
never held a meeting since its creation in 1867 (p. 201); that the Governor- 
General is not President of the Privy Council; and that orders and minutes of 
Council are passed by the Cabinet and forwarded to him for approval and 
signature (p. 202). This is in contrast with the British Privy Council, which 
frequently holds meetings, at many of which the King himself presides. 

We, too, in the United Kingdom are endeavouring to solve the problems (see 

. Pp- 291-3) caused by the boards which have become an integral part of 
government enterprise. Most fair-minded persons, while agreeing that these 
boards should have a substantial measure of independence and should ‘not be 
hampered by the restrictions usually associated with government departments, 
are apprehensive of the extent to which these boards are outside ordinary 
parliamentary contro]. In the United Kingdom, the Speaker of the House of 
Commons allows questions. to be put to Ministers on major, but not minor, 
points arising out of the administration of these boards. But what is a minor 
point? As these boards have control of activities directly affecting the every- 
day life of the ordinary individual, adequate parliamentary control of them 
is a matter of high constitutional importance, and it is a problem which must 
be satisfactorily settled before it is too late. Also, the problem of adminis- 
trative powers is of common concern, and no satisfaction can be obtained from 
the fact that we have done what the Canadians have done, namely, failed to 
develop administrative tribunals and a body of administrative law adequate 
to control the exercise of the new State powers (see p. 318). The grave 
dangers of delegated legislation were brought home to Canadians by the use 
made in 1946, in connection with the spy investigation, of the Orders in Council 
passed secretly in 1945; and the refusal of Mr. Justice Thorson in Pure Spring 
Co. v. Minister of National Revenue (1946) Ex.C.R. 471, to examine or 
criticise the reasons that led the Minister to his opinion or question their 
adequacy or sufficiency -(see p. 323), corresponded with the attitude of the 
majority of the Law Lords in the English case of Liversidge v. Anderson 
[1941] 8 AN E.R. 338, and revealed another danger to the ordinary individual. 

As to the difficulties ‘mentioned by Professor Dawson of determining 
boundary constituencies and redistributing seats in the lower House, it may be 
that the permanent systems of Boundary Commissions and redistribution of 
seats set up for the United Kingdom by the (English) House of Commons 
(Redistribution of Seats) Act, 1944, could be adapted for Canada, although 
it is realised, of course, that the Canadian problem is not on all fours with 
that which had to be dealt with in the United Kingdom. : ‘ 

Whilst it is sensible to allow a member of the lower House to resign his 
seat for adequate reasons (p. 894), and to limit speeches of back-benchers to 
forty minutes (p. 417), provisions which might with profit be adopted in the 
United Kingdom, is it as sensible to pay a member of that House an indemnity 
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(ie, a salary) of $4,000 a session plus $2,000 a year, tax free, which is prac- 
tically $8,000 a year (p. 395), and $16,000 a year to a judge of the Canadian 
Supreme Court (p. 467) and $12,000 a year to a judge of a Provincial Court of 
Appeal or High Court (p. 468)? It is suggested that the generous payment 
to the part-time politician and the relatively low scale of remuneration for the 
full-time judge may lead to a lowering of standards in both spheres. The 
statutory rule that a judge, when employed in extra-judicial work, say as a 
member of a Royal Commission, is not allowed to receive any extra remunera- 
tion but may receive a living allowance, and that the latter in one case 
amounted to $18,400 in a little over two years (p. 487), seems odd to an English 
lawyer, who may be forgiven if he prefers the English system, under which, 
e.g, Mr. Justice Lynskey received no extra payment for presiding over the 
recent tribunal which sat to inquire into allegations involving certain members 
of the British Government. 

There are one or two matters where the present reviewer is not in complete 
agreement with Professor Dawson. Thus, having regard to the realistic 
attitude of the Judicial Committee of the Privy Council in Ati.-Gen. of 
Ontario v. Att-Gen. of Canada [1947] 1 D.L.R. 801; [1947] 1 All E.R. 187, 
he thinks it is not right to say that ‘the brief moment of judicial enlighten- 
ment did not come again...’ (see p. 160), and he would have thought that 
in the light of the wonderful welcome given to the King when he visited 
Canada one could not say that ‘Canadians never look upon the Monarchy with 
the samé regard which is usually bestowed on it in Britain...’ (p. 165). 

Events happen quickly. In the relatively short time that has elapsed since 
the publication of Professor Dawson’s work, Canada and Newfoundland have 
agreed the terms on which the latter is to become the tenth Canadian Province, 
the powers of the Governor-General have been increased so that his position 
more nearly approaches that of the Sovereign (pp. 172 and 174), and 
Ministers have been given a right of audience in both Houses. 

The book is so up-to-date that one wonders why Professor Dawson refers to 
the eighth edition of Dicey’s work, The Law of the Constitution (see the 
footnotes on pp. 82, 170 and 313) instead of the ninth. Also, would it not 
have been desirable to have given on p. 118, para. (d), the reference to the 
case which held ultra vires the Dominion law dealing with the compulsory 
investigation of certain industrial disputes? : 

Solely with a view to assisting the publishers, and not in any way by way 
of criticism, the reviewer mentions the following errors, viz. p. 111, line 9, 
‘clauses’ for ‘classes’; p. 251, footnote 4, ‘ practiced’ for ‘ practised’; p. 321, 
line 28, ‘o’ for ‘of’; p. 476, line 11, ‘retaied’ for ‘retained’; and inquires if 
footnote 1 on p. 469 should read ‘Thus in 1928 Saskatchewan had twenty-three 
district judges but only eighteen judicial districts .. .’, as this would then 
apparently support the statement in the penultimate line of p. 469 that the 
number of judges was -excessive. 

Professor Dawson’s gift of lucid exposition and his erudition have produced 
a great and indispensable work, and the author is entitled to the grateful 
thanks of all serious students of constitutional affairs. 

Ricwarp C. FirzGeraxp. 


Tuer Crisis IN THE Law or Nations. By H. A. SMITH, D.C.L. 
(Published under the auspices of the London Institute of World 
Affairs.) [London: Stevens & Sons, Lid. 1947. 102 pp. 
7s. 6d.] 


Tue opening paragraph of this little book, which consists, principally, in a 
series of lectures delivered by Dr. Smith in the Universities of Istanbul and 
Athens, declares that today ‘... the standard textbooks do not give us answers 
to the questions which the course of events compels us to ask? This applies 
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not only to the ancient and classical works, such as those of Grotius and his 
successors, but also to those books which are generally accepted as authorities 
in our own day. ... As we study these books we seem to be looking at the 
picture of a world which has largely passed away. The language in which 
the authors write, and the ideas which they seek to express, belong to the 
later years of the nineteenth century and the opening years of the twentieth. 
But the world in which we now live is more remote from that of our fathers 
than that of our fathers from the age of Grotius’. The Grotian system, designed 
for a community of States with a common cultural background, has broken 
down because of the disappearance of the common assumptions formerly under- 
lying the practice of the principal States. Without a common will for the 
community the system cannot be restored, and it is not restored by, for 
instance, the Charter of the United Nations, which, to the surprise of none, 
has brushed law into the background of international life. ‘In a word’, 
Dr. Smith concludes, ‘the world cannot be saved except by a common faith. 
At this point it will be obvious that the mere lawyer has reached the limit of 
what he can usefully say’. The passages quoted, which sufficiently indicate 
not only the theme but also the lucidity of this work, introduce and conclude a 
penetrating survey of the recent history of international law the accuracy of 
which few will dispute though many will be disposed to reject its implications. 
Curve Parry. 


INTERNATIONAL Contracts. By G. C. CHESHIRE, D.C.L., F.B.A. 
[Glasgow : Jackson, Son & Co. 1948. 90 pp. 6s.] 


Tue fine tradition of the annual Gilbert Murray Lecture in the University of 
Glasgow has not only been maintained by the Vinerian Professor’s address on 
International Contracts, but greatly enriched by the critical and practical 
analysis of that subject by a self-described ‘mere lawyer’. 

The subject of this monograph is the choice of law problem in contracts in 
private international law. Its treatment is distinguished from the traditional 
textbook approach chiefly in two respects: English cases over much of the field 
have been re-examined and, in several places, a new interpretation has been 
put upon them; and, particularly on the topic of the Jaw which governs 
essential validity of a contract, a valuable analysis has been made with the 
object of showing that ‘ essential validity’ is a general term comprising several 
matters not necessarily governed by the same law. On the general question of 
the nature of proper law, Professor Cheshire argues that the correct approach, 
and one which the English courts have adopted in all cases except the Vita 
Food Case, is purely objective and based upon ‘the grouping of the various 
elements of the contract as they are reflected in its formation and its terms’ 
(p. 12). He is met by judicial and juristic statements stretching from Lord 
Mansfield ? to Dr. Martin Wolff,? which state clearly enough that the law which 
shall govern a contract is that. which the parties intended should do so. Do 
judges, then, mean what they say? 

It is at this point that resort must be had to analysis, and the author lays 
down five propositions in his attempt to explain and delimit the scope of 
autonomy in the realm of choice of law. The limits of free will are, in the first 
place, restricted by the need to distinguish the creation from the substance of 
an obligation, once it has been created. The autonomy of the parties, according 
to the learned author, does not extend to the creation of the obligation. ‘It is 
not for the parties to choose what law shall govern their agreement; it is for 


1 Vita food -Products v. Unus Shipping Co. £1939] A.C. 277. 

2 Robinson v. Bland (1760) 1 W.BI. 258-9. 

3 Private International Law (1945) p. 427. For other statements of thie principle, 
see Professor Cheshire’s lecture, pp. 16-17. 
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the law to determine what agreements it’ will govern’ (at p. 19). There follow 
words which contain an unfortunate ambiguity: ‘It is idle to maintain that a 
court can be deprived at the caprice of the parties of control over a con- 
tractual question which it regards as subject to its authority’. For here, at 
the risk of being charged with idle quibbling, the writer would suggest that 
the questions of choice of law and choice of jurisdiction have become somewhat 
confused. - . ‘os 

The author’s third and ‘somewhat heretical contention’ (at p. 23) is 
reminiscent of the provisions of the Polish law of 1926, limiting the freedom 
of choice to certain specified legal systems with which a contract is connected.4 
Professor Cheshire writes: ‘When it is said that the proper law is a matter 
of intention, all that is meant is that the parties are free to choose the cor- 
necting factors, but that, having done this, they are taken to intend that the 
governing law shall be the law of the country in which the chosen factors 
show the contract to be localized’. This is indeed a modern version of freedom, 
comparable to the freedom to vote for a Government-selected candidate, a 
freedom which at first sight appears to be so much out of accord with the 
traditional spirit of the common law in matters of individual liberty as to 
raise grave doubts of its validity as a statement of the practice of English 
judges in a line of cases drawn from the period of maximum liberty of con- 
tracting.© The author, analysing the ‘substantial connection’ theory of West- 
lake and the ‘intention’ theory of Dicey, concludes that there is no substantial 
difference between them (at p. 27). The part which Professor Cheshire assigns 
to the intention of the parties in the choice of the proper law is purely 
secondary, consisting of their selection of what the court considers to be con- 
necting factors, e.g, place of contracting, place of performance; in other 
words, where the constituent acts of an obligation shall be carried out. This 
view may be in one respect too narrow, in another too wide. For, one may 
ask, may the parties invariably choose even so much? May they entirely choose 
the place of contracting, for example, or is not even this fundamental factor, 
in part at least, selected for them by rules of law as to the time and place of 
acceptance of an offer; rules which, as Professor Cheshire has pointed out, 
vary from county to country? Within the limits of this choice the parties 
are free. But the selection of the proper law, according to the learned author, 
is a purely judicial function to be exercised on the basis of the connecting 
factors so chosen. 

‘It is here’, writes Cheshire, ‘that it is vital to distinguish what the judges 
have done from what they have said’ (at p. 28), making the submission that, 
‘in practically every case where the law chosen by the parties has been 
accepted by the courts it has been the law of the country with which in fact the 
contract is most closely connected’ (at p. 29). No lawyer would be likely to 
dispute this submission. But it is not inconsistent with the intention theory of 
the proper law. By all means let us have realism, and look to results rather 
than reasons. But let us not forget the danger of realism becoming surrealism. 
Judges can only act through words, and however defective this medium may 
be, it is the only one at their command. One must assume that judges some- 
times, at least, mean what they say; and if the result accords with the reasoning 
they ‘lise, that redsoning is entitled to acceptance in preference to any alterna- 
tive explanation of results which is not more satisfactory, more comprehensive 
or more in accord with principle. And any submission that the result of a 
case is capable of a rational explanation superior in one of the ways indicated to 
that employed by the judge would seem to call for a statement of the judge’s 
motive in ignoring or rejecting the true ratio decidendi. Such a motive may 


4 See Professor Kuratowski’s article in Studies in Polish and Comparative Law 
(1945), pp. 110 £. 

5 Lloyd v. Guibert (1865) L.R. 1 Q.B. 115; Jacobs v. Crédit Lyonnais (1884) 
12 Q.B.D.. 589; R. v. International Trustee [1987] A.C. 500. 
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well exist, for example, in the desire to distinguish authoritative precedents of 
an earlier age; but Professor Cheshire does not explain why judges should 
consider it necessary to impute a@ fictitious intention to parties and confer on 
them a fictitious power of selection of the proper law to govern their contracts, 

The learned author finds some difficulty in bringing into line with his 
objective theory those cases in which parties have expressly provided for 
arbitration of disputes by the courts or arbitrators of a particular country- 
The importance of this fact rests, it is thought, in the survival of the early 
eighteenth century principle, ‘ qui eligit judicem eligit jus’, a principle which 
clearly ante-dates the separation of the questions of choice of jurisdiction and 
choice of law already apparent by the time of Robinson v. Bland. The con- 
sequence is that a freedom to choose arbitration by the courts of any country 
is almost invariably regarded as a selection of the law of those courts to govern 
the substance of the contract, a conclusion which leads the learned author 
reluctantly to admit the possibility of a choice of any law in the world through 
the medium of an arbitration clause. But even so, the case for the objective 
theory of proper law in respect of arbitration clauses is stronger than its most 
distinguished advocate has argued; for, in the first place, an arbitration clause 
itself constitutes a connecting factor with the chosen law. Secondly, there are 
no English cases known to the writer’ in which any courts or persons other 
than English were chosen by parties to arbitrate between them; and the 
natural inclination of an English court or a member of an English stock 
exchange to apply his own law is not only a notorious tendency, but a practice 
- warmly welcomed among foreign merchants, for whom English arbitration on 
the principles of English mercantile law is, or at least was, a rock of salvation 
in an uncertain world. Thirdly, this very fact should make Professor Cheshire 
hesitate to admit that through the device of arbitration a choice of a foreign 
court would necessarily be treated in the same way by English courts as the 
choice of an English arbitrator, though doubtless it should be so treated. 
Lest it be thought, however, that the writer has at last seen the truth, let it be 
admitted that he is not convinced by his own arguments on this point. 

The second part of Professor Cheshire’s lecture deals with particular topics, 
such as contractual capacity, formation of the contract, interpretation, per- 
formance, discharge and remedies for breach of contract. Many points of 
interest arise from the penetrating analysis which this part contains, but it 
must suffice to mention only two or three. Professor Cheshire would submit 
the question of capacity to contract to the proper law in its objective sense, 
which, he asserts, somewhat surprisingly -(at p. 46), ‘is decisive upon such 
matters as ... formal validity’. But the plea of incapacity by the proper 
law should not avail if capacity exists by the party’s lex domicilii (p. 51). 

The author makes a valuable distinction between the interpretation of the 
terms of a contract and their legal effect when so interpreted: the former 
being a pure question of fact in which no choice of law problem necessarily 
arises, while the latter, as part of ‘the substance of the obligation’ is 
governed, in Professor Cheshire’s view, by the proper law in its objective 
sense. By the same law he would govern the question of whether a contract 
is voidable or not, as for misrepresentation (p. 82), though English authorities 
on the point are silent, and foreign decisions are few. 

This monograph—for it is more than a lecture—not only constitutes a 
valuable and constructive contribution to the conflict of laws, but sets an 
example of the way in which the study of the subject could usefully develop 
in England, namely by individual and detailed treatment of specific topics. 
Along similar lines, but more comprehensive, are the well-known Harvard 
Studies in the Conflict of Laws, which have already won a high reputation in 
such limited fields as torts, characterisation and foreign judgments. The 


6 (1760) 1 W.BI. 258. 
7 Though such may well exist, as I have had no time to look into this question, 
and speak only from memory. 
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lesson is now being repeated nearer home. Let us hope that it will be well 
learned. 

This little book is well printed and produced, except that in the writer's 
copy sixteen pages (39-54) are duplicated. Misprints have been noticed only 
on pages 17 and 84. On the former, at note 1, 1860 should be 1760; while on 
page 84, note 1, 1762 should apparently be 1862, and Aktiengesellschaft in 


note 3 is misspelt. 
R. H. Graveson. 


INTRODUCTION TO THE Law or Contracts. By Sir CmarLes E. 
ODGERS, M.A., B.C.L., Barrister-at-Law. [London : Sweet & 
Maxwell, Ltd. 1948. xxviii and 400 pp. 25s. net.] 


Tus book stands midway between Sutton and Shannon and Cheshire and 
Fifoot, or, in other words, is an alternative to Anson, and is intended as a 
first introduction. As I like to think that I am no longer quite a beginner, 
I find it difficult to be sure whether, when a beginner, I should have found it 
more helpful than Anson, and if I express a slight preference for the latter 
this may be due to a sentimental attachment to the book that first introduced 
me to the intellectual delights of the Law of Contract picturesquely illustrated 
by carbolic smoke balls, undergraduates’ fancy waistcoats and other nostalgic 
memories of the pre-atomic era. Sir Charles starts with one advantage over 
the editor of Anson; he wrote it anew in 1947 and was not called upon to 
tinker with a book originally published in 1879. This has enabled him to deal 
with certain topics more clearly and satisfactorily than Anson does; indeed it 
is clearly written throughout and a newly-articled clerk, to whom I lent it, 
found it most helpful and easily understandable. To my mind, however, it falls 
short of Anson in two respects, for only one of which Sir Charles is responsible. 

First, it seems to me that the arrangement leaves something to be desired. 
One chapter, entitled ‘Illegal, Void and Voidable Contracts’, is over 100 pages 
long (the articled clerk found it ‘a lot to take in’) and into it are crowded 
Misrepresentation, Mistake, Duress and Undue Influence, and Impossibility 
and Frustration. No doubt a case can be made out for treating all of these 
under this title, but it is respectfully submitted that a case which results in a 
chapter of this inordinate length is a bad case and that in any event Frustra- 
tion logically belongs under Discharge of Contract. Again, Limitation, and 
Set-off and Counterclaim are dealt with under Discharge and not, as I should 
have thought preferable, under Remedies. 

Secondly, Sir Charles has unfortunately not been well served by his 
publishers. The printing is clear enough but the paper is indifferent and the 
binding, in bilious green cardboard, repellent. The difficulties under which 
publishers are at present labouring is appreciated, but a number of recent 
publications have shown that books which are a joy to handle and look 
at can be produced—and produced at a reasonable price, and this is not 
only by the University Presses. A study of these recent publications suggests 
that some publishers think that appearance is more important in the case 
of a practitioners’ than a student’s book and from a sales point of view 
this may be so. The practitioner buys what pleases him; the student buys 
what his teacher tells him to, and, in my experience, teachers are apt to 
overlook the importance of appearance and typography as aids to concentration. 
But, to my mind, their importance can scarcely be exaggerated. The student, 
unlike the practitioner and teacher, has to read and re-read the same book 
from cover to cover and he must be wooed if his attention is to be won and 
retained. In the initial winning of his attention the printer and publisher 
play a more important part than the author and in the subsequent retaining 
of his concentration they play a part which is only slightly less important. 
I well remember how difficult I found it to concentrate and how greatly I was 
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helped by the excellence of the production of Anson (an excellence maintained 
in the last edition), and it is for this reason, more than any other, that I 
personally will continue to recommend Anson rather than Sir Charles’ book. 
For the defects in production the publishers cannot plead cheapness, as the book 
is considerably more expensive than Anson and than many other comparable 
publications, and its price seems to me to be excessive. 

- Gne final point: Is it too late to protest against the admission into the 
legal vocabulary of ‘pseudo-quasi-contract’ (p. 360) ? 

I hope this review will not be thought unfair or excessively personal. I 
realise- that I have merely given my opinion on how this book compares 
with another, instead of extolling the many virtues of the book itself. But, 
as I understand it, the task of a reviewer is to indicate whether a new book 
meets a need either because it does something that has not been done before’ 
or because it does it better. The object and scope of this book seem to me 
to be identical with those of Anson and I can only express my personal opinion 
(for what it is worth) that for reasons largely beyond the learned author's 


control-it is not an improvement. 
L. C. B. G. 


THE PRINCIPLES OF LIABILITY IN Tort. By HAROLD POTTER, LL.D., 
of Gray’s Inn, Barrister-at-Law, Professor of English Law in 
the University of London, King’s College. [London : Sweet & 
Maxwell, Ltd- 1948. 75 pp. 10s. net.] 


Tus is a reprint of the author’s introductory chapter to the tenth edition of 
Clerk and Lindsell on Torts, produced so as to give to students and practitioners 
a review of principles in a more accessible and inexpensive form. It was 
certainly worth while to reprint this introduction, which otherwise might have 
been buried in a work which is probably’never read right through and is used 
almost exclusively for the purpose of reference. 

Professor Potter gives a penetrating and thorough analysis of the nature of 
tort, but, as he points out, the law on this subject is in a somewhat fluid state, 
so that (p. 8) ‘old authorities must be viewed with suspicion when they involve 
any question of principle’. An illustration of this is to be found in the law of 
nuisance where (p. 37) ‘of recent years the notions both of malice and of 
negligence have been introduced’. Under the heading of ‘Tort as a Wrong’ 
the subjects of accident, act of God, mistake and inevitable accident are 
discussed, although these would seem rather to be matters of defence and are 
so treated in Pollock on Torts (Chapter 4) and by Professor Winfield (Law of 

_Tort, 4th ed., p. 23). They are subsequently referred to among the defences 
under the heading “wrong not the act of the defendant’. This is, perhaps, 
hardly a happy way of describing ‘act of God’ and ‘inevitable accident’, 
where the defence succeeds because no wrong has been committed at all and, 
therefore, any damage the plaintiff may have suffered must lie where it falls. 

It is by no means easy to find any general principles applicable to all torts 
and there will be few to differ from the author when he writes ‘the law 
continues to be largely a collection of more or less independent torts governed 
each by its peculiar history’. Nevertheless this introduction is useful as show- 
ing how far there are principles common to the various torts. Are trespass, 
conversion and nuisance fighting a losing battle against the view that there is no 
liability without negligence or intention? The fact that they are in a minority 
does not necessarily show that they are, but a perusal of the part of this book 
headed ‘tort as a wrong’ will put any reader in a better position to form an 
opinion on the question. 

. A manful attempt is made to solve the problem of finding a definition of 
tort, and the conclusion that no definition is of much assistance in determining 
whether any given set of facts constitute a tort will find general acceptance. 
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There is a most useful section discussing the relation of contract and tort—a 
topic which has given rise to confusion in the past. 
The book has a full list of contents, but neither an index nor a table of 
cases. This omission should be remedied. 
J. CHARLESWORTH. 


Tue Law Reuatine To AssenTs. By W. J. Wittiams. [London : 
Butterworth & Co. (Publishers), Ltd. 1947. xix, 115 and 


[5] pp. 15s.} 


Tus new work consists of eight chapters and five appendices. The chapter 
headings are: Introductory; Assents to Land after 1925; Form of Assent; 
Trusts for Sale and Statutory Trusts; Settled Land; Registered Land; Assent 
to Mortgage Debt; and Assents relating to Pure Personalty. The law and 
practice with respect to assents are described tersely and accurately. There 
are very few passages indeed in respect of which doubt or disagreement may 
be reasonably expressed. Two observations are made concerning the value of 
statements that no previous assents had been made. On page 35 it is said that 
‘this statement is not required in any assent unless the assent is given to a 
purchase for money or money’s worth’, and reference is made to Appendix V 
on page 181. Then on page 52 it is dogmatically stated (without any reference 
to Appendix V) that ‘occasionally an assent recites that there has been no 
previous assent or conveyance, but this is quite useless’. In Appendix V there 
is a full discussion of the possible effects of the Administration of Estates 
Act, 1925, s. 86 (6), which deals with statements of no previous assents. The 
Appendix does indeed cast serious doubt on the meaning of the subsection, but 
it is submitted that the categorical statement that ‘this is quite useless’ is too 
strong in the circumstances. 

It is interesting to note that the author takes the view that where a general 
grant of probate has been made to an executor and there is settled land and 
no reference is made to it in the grant, the executor can make a good title to 
the settled land without obtaining a limited grant or a grant expressly including 
settled land. This seems to be the generally accepted view. 

Reference might have been made in several instances to authorities support- 
ing the propositions stated, and surely the price of fifteen shillings seems 
unduly high. 

D. H. P. 


A First Boox or Encrisn Law. By O. Hoop Parures. [London : 
Sweet & Maxwell, Ltd. 1948. xx and 271 pp. 16s.] 


Tus book is intended as an elementary introduction to the study of English 
law. It comprises an introduction and three parts. The introduction (pp. 1-14) 
contains a brief survey of the characteristics of English law and of the 
principles on which English justice is administered. The points made in this 
introduction are important but many of them are made so tersely and are so 
advanced that it is difficult to imagine beginners not being thoroughly puzzled 
by them. A selection of the more advanced points would have been more likely 
to receive appreciation in a fuller chapter at the end of the book. Part I 
(pp. 15-69) contains an account of the various systems of courts, their com- 
position and jurisdiction. Part II (pp. 70-172) deals with the sources of 
English law; and Part III (pp. 173-261) gives an outline of the main branches 
of English private law and includes a chapter on the law of persons. 

A great mass of reliable information has been packed tightly within the 
covers of this work; and it may be questioned whether it would not have 
been better to pay more attention to presentation in a more interesting manner. 
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Here and there a difficult or obscure point is raised that could well have been 
passed over in an elementary work; for example, on page 219 the mention of a 
clause ousting the jurisdiction of the courts being void as against public policy, 
and on page 237 the reference to an infant being able to sue the other party to 
a contract for the sale of goods other than necessaries although the contract 
is declared to be void by statute. A few small errors have crept in; 
Greer L.J. is referred to on page 107 as ‘Lord Greer, L.J.’; the reference (on 
p. 219) to the case of Rose and Frank Co. v. Crompton should be [1925] A.C. 
261; and on the same page the facts in @reat Northern Ry. v. Witham are 
made to revolve around ‘coals’ instead of ‘stores’; on p. 285 it is said that 
an infant is not entitled to take a degree at a British university. 
D. H. P. 


Currry’s Forms or CIVIL PROCEEDINGS IN THE Kine’s BENCH 
DIVISION oF THE Hicu Court oF Justice. Seventeenth Edition 
by Percy J. BOWI, 0.B.E., late of the Central Office of the 
Supreme Court. [London : Sweet & Maxwell, Ltd. and Stevens 
& Sons, Ltd. lii and 1189 and (index) 68 pp. £8 15s.] 


Tue fact that this book has gone through seventeen editions shows how useful 
it is to the practitioner. Its bulk, however, emphasises the cumbrous nature 
of legal machinery when a book of forms, with the necessary notes to under- 
stand them, for one division of the High Court alone runs to 1,139 pages 
The last edition ran to 1,115 pages and the increase of size is due to the 
introduction of new’ forms, including Orders of Mandamus, Prohibition and 
Certiorari, Writs of Habeas Corpus ad Subjiciendum, and Cases Stated at 
Quarter Sessions and by Magistrates. The new forms will be found very 
helpful, but it is a pity-that one of them, the form of Special Case upon Order 
at Sessions at p. 914, should.contain in its title the now obsolete ‘ Assessment 
Committee of the Poor Law Union in the County of —— and the Overseers of 
the Poor of the Parish of ——’ as if the Local Government Act, 1929, and the 
Poor Law Act, 1930, had never been passed. In his preface the editor refers 
to the deletion of obsolete material. This, however, has not been carried far 
enough and there are several directions in which the new edition might have 
been improved by the omission of unnecessary matter in the interests both of 
economy of production and of convenience in use. 

The contents of Chapter 9 consist entirely of forms in connection with 
“actions against heirs and devisees on bond, etc., of ancestor’. These actions 
have long been obsolete and the retention of the forms serves no practical 
advantage. Again, on p. 719, there is a form of ‘order to dispense with 
husband’s concurrence in the disposition of property by wife’." Such an order 
can only be obtained when a woman married before January 1, 1883, wants to 
convey property she acquired before that date with the concurrence of her 
husband under the Fines and Recoveries Act, 1833, and such concurrence 
cannot be obtained because the husband is of unsound mind or from some other 
cause incapable of executing a deed, or his residence is unknown or he is in 
prison or living apart from his wife. It is obvious that such cases must be 
very rare indeed, and that the form, with its attendant notes, can safely be 
omitted. Similarly, pp. 1188 and 1189 are taken up with the form of an 
originating summons for leave to enforce an award of a mixed arbitral 
tribunal under the Treaty of Peace Act, 1919, and notes explaining the pro- 
cedure. Another instance of forms which seem to have outlived their usefulness 
is to be found on p. 641, which contains a writ of summons and a fi. fa. against 
the inhabitants of a district. The inhabitants were formerly liable to pay 
compensation for damage to property caused by a riot but, as the note points 
out, this action must now be brought against the police authority, which is 
the county council, and not against the inhabitants. On p. 653 there are 
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three forms relating to ‘proceedings by and against companies established by 
letters patent under the Chartered Companies Act, 1887’. Such companies 
had to register a deed of partnership and must be very rare owing to the great 
change in company law legislation since 1837. 

Dower is the subject of Chapter 3 of Part 10, and forms are given of a 
writ of inquiry in dower on judgment by default, notice of execution of writ 
of inquiry, and inquisition thereon. Dower was abolished by section 45 of the 
Administration of Estates Act, 1925, as respects the real estates of persons 
dying after 1925, with the exception of the estates of lunatics or defectives who 
were of full age on January 1, 1926, and die after 1925 intestate without 
having recovered testamentary capacity. In the unlikely event of any of these 
forms being required today, a reference to the previous edition would surely 
have been sufficient. Chapter 3 of Part 9, ‘ Proceedings by and against Peers 
and Members of Parliament’, seems hardly worth retaining. 

Chapters 2 and 3 of Part 11 deal respectively with ‘Cognovit or confession 
and proceedings thereon’ and ‘ Warrant of Attorney and proceedings thereon’. 
In the first edition of Halsbury’s Laws of England, which purports to state the 
law as at September 25, 1911 (Vol. 18, p. 190), there appears ‘It was formerly 
a common practice for judgment to be entered up upon a warrant of attorney 
to confess judgment but the practice is now almost obsolete’. In the foot- 
note (9) it is stated ‘The practice of obtaining a judgment by a cognovit 
actionem or more shortly cognovit, by which the defendant confessed the 
action and suffered judgment to be at once entered up against him, is now 
quite obsolete’. Both these statements are repeated in the second edition (1985), 
vol. 19, p. 224, although in the lapse of time between 1911 and the present day 
it may seem that the practice of entering up judgment upon a warrant of 
attorney has changed from almost obsolete to quite obsolete. It reminds us 
of the conversation overheard by Mr. Pickwick while he was waiting at Dodson 
and Fogg’s office in which Mr. Wicks describes the episode of one Ramsey 
coming in to discharge a debt and of Fogg’s refusal to accept the money. 
‘The costs are quite safe for he’s a steady man with a large family at a 
salary of five and twenty shillings a week, and if he gives us a warrant of 
attorney, as he must in the end, I know his employers will see it paid; so we 
may as well get all we can out of him, Mr. Wicks’. 

Throughout the book there are numerous references to a work variously 
described as ‘Pract. (14th ed.)’ and ‘Pr., 14th ed., but nothing to indicate 
what the work is. It is worthy of consideration whether it would not be more 
convenient to number the chapters consecutively, rather than to divide the 
book into seventeen parts with the chapters separately numbered under each 
part. 

When adding forms of award in the form of a special case, there could 
usefully have been included a form of an award in an alternative form, 
operating as a special case if set down within a specified time, but as a final 
award if not so set down, such as was approved by the Court of Appeal in 
Olympia, etc., Co. v. MacAndrew [1918] 2 K.B. 771. 

In conclusion, attention may be drawn to Chapter 7 of Part 7 where some 
very sound advice is given as to the contents of a brief. 

J. CHARLESWORTH. 


CONTRACTS AND Peace Treaties. The General Clause on Contracts 
in the Peace Treaties of 1947 and in the Peace Treaty of 
Versailles of 1919. By Pærer B. Drost, pr.sur.(Utrecht), 
LL.B.(Lond.), of the Rotterdam Bar. [The Hague: Martinus 
Nijhoff. 1948. 229 pp. fls. 6.90.] 


Tue Treaties of Peace made in Paris in 1947 with Italy, Roumania, Bulgaria, 
Hungary and Finland contain some provisions relating to the fate of contracts 


Apait 1949 REVIEWS 271 


between Allies and enemies. It is the purpose of this book to discuss the effect 
of those provisions in so far as they are of general interest. They are put 
against the background of the Treaty of Versailles and the practice which was 
developed by the Mixed Arbitral Tribunals, but the author also looks forward 
by making suggestions for the Treaty of Peace which at some time may be 
concluded with Germany. 

During the period after World War II the subject is perhaps not of very 
great practical importance, but in those few cases in which contracts affected by 
the Treaties will have to be considered, difficult questions will be bound to arise. 
To a large extent this is due to the fact that the text of the Treaties is not 
too satisfactory; it is with dismay that we learn from the author (who, however, 
gives no proof for his statement) that the relevant clauses of the Treaties are 
based on a British proposal (pp. 1, 80). The author’s discussion is thorough 
and frequently very helpful and does not by any means lose value by reason 
of the fact that on many points it will leave readers unconvinced. Thus the 
influence which, for the purpose of construing the Treaties, the author attributes 
to municipal Jaw is surely excessive. The suggestion (p. 57) that, in connection 
with the liquidation of enemy property, the nationality of corporations is 
determined by municipal law, because Art. 79 (2) of the Italian Treaty allows 
the Allied and Associated Powers to carry out the procedure of liquidation in 
accordance with their own laws, is. plainly wrong. On p. 182 the author says 

. that, where a contract is dissolved, the Treaties compel the refund of money 
paid in advance and thus lay down ‘a rule of substantive law which supersedes 
any rule of domestic law’, but that ‘the municipal rules on abrogation and its 
effects will have to be consulted besides the general provision of the Treaties’. 
All that the Treaties did was to preserve the municipal rules on unjustified 
enrichment. On pp. 160 et seg. the author seems to have relied very heavily 
on Dr. Lipstein’s learned papers in the Transactions of the Grotius Society; a 
more generous acknowledgment would have been merited. 
F F..A. Mann. 


ADMINISTRATIVE Law: CASES AND COMMENTS. By WALTER GELL- 
HORN, Professor of Law, Columbia University. Second Edition. 
[Brooklyn : The Foundation Press Inc. 1947. Ixxxix and 
1188 pp. $7.50 net.] 


Turis work is a massive and remarkable exposition of judicial review of 
administrative action in the United States. It is no ordinary case-book. It 
includes a large number of extracts from books and articles on public law; 
and in his editorial comments, often pithy' and suggestive and never dull, 
Professor Gellhorn contrives to place his selected materials in an intelligible 
context. The documentation is astonishingly full; it is difficult to believe that 
any significant American case or legal article can have escaped his attention. 
The Federal Administrative Procedure Act and the Report of the Attorney- 
General’s Committee on Administrative Procedure are woven into the text. 
The provisions of the Act and its legislative history are set out at the end 
of the book. 

No English student of public law can afford to ignore the book, and it is 
to be hoped that every important law library in the country will acquire it. 
But it must be conceded that most English readers will be at a disadvantage 
when using the book. In the first place, they may lack that knowledge of 
American constitutional law which is necessary for a full appreciation of the 
grounds for judicial review. Secondly, they may be unfamiliar with the main 
features of the administrative process in the United States. It is important 
to know what federal administrative agencies must not do, but it is more 
important to know what they can do and how they do it. Despite Professor 
Gellhorn’s brilliant treatment of his subject, his book remains essentially a 
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case-book, and a case-book is not a textbook. The powers, -organisation and 
procedures of the various administrative agencies are described only inciden- 
tally, if described at all; the main emphasis is upon judicial pronouncements 
defining the minimum requirements of a fair hearing before an agency. No 
doubt this emphasis enhances the value of the book for American law students, 
who will want to know how to advise clients desirous of taking their disputes 
with administrative agencies into the courts of law. To the foreign reader, 
on the other hand, it means that the book cannot be used as a first introduction 
to American administrative law. 

For comparative purposes, perhaps the most useful chapters are those on 
delegated legislation and remedies against the Administration. In dealing 
with delegated legislation Professor Gellhorn discusses some of the English 
safeguards, but he seems to be unaware of the Statutory Instruments Act, 1946, 
and the House of Commons ‘ Scrutinising Committee’, 

S. A. pe SMITH. 


Deata Duties. By K. MCFARLANE, LL.D., of the Estate Duty 
Office. [London : Stevens. viii and 128 pp. 4s. net.] 


Tus work is one of the excellent This is the Law series whose aim is to give 
the layman an outline of the law in a readable and concise form. Though 
intended chiefly for executors and trustees, it should serve as a useful intro- 
duction for the student both-of law and accountancy. i 

The experience he has gleaned in his official duties—though the work is quite 
‘ unofficial ’—has enabled Dr. McFarlane to make this most abstruse subject 
as intelligible for the layman as is possible. The most interesting of the first 
ten chapters are the sections on ‘General Liability’, ‘How are the Duties 
calculated’ and ‘Who pays?’. The last chapter contains thirty practical 
.examples of the incidence of the Duties on various types of estates and bequests 
and should enable any beneficiary to understand the nexus between his net 
«ash benefit and the gross bequest in the will—the former so often falls short 
of the latter owing to liability to Estate, Legacy or Succession Duty! 

The layman, brought in contact with liability to the Death Duties for the 
first time, would’ be well advised to peruse this work to enable him to decide 
whether to seek expert professional advice. 

A. F. 


Tue SPECIAL CONTRIBUTION or Caprrau Levy under the Finance Act, 
1948. By J. H. Munxman, LL.B., Barrister-at-Law. [London : 
The Solicitors’? Law Stationery Society, Ltd. 1948. v and 
89 pp. 8s. 6d. net.] 


Tus booklet is an account, in narrative form, of the provisions of the Finance 
Act, 1948, dealing with Sir S. tripps’ ‘once and for all’ ‘Capital Levy’, see 
discussion at 10 M.L.R. 420-3. The account is enlivened by arithmetical 
examples to illustrate the incidence of the tax, which have been prepared by 
Mr. Kenneth Child, A.C.A. Mr. Munkman’s explanation, though brief, is clear 
but he seems to have made a serious slip in the Chapter (VIII) dealing with 
Domicile and Residence. He there states (p. 34) that the Income Tax cases 
on ‘residence’ would not be conclusive, for purposés of the new tax, as to 
the meaning of ‘ordinary residence’ because the latter term is ‘used in an 
entirely different context from that of the Income Tax Acts’; it is submitted 
that the courts would apply the same principles as respects the Special 
Contribution as they have for Income Tax, having regard to section 68 (3) of 
the Act which provides that expressions in Part V of the Act ‘have the same 
meanings as in the Income Tax Acts’ unless expressly provided otherwise. 


A. F. 


THE 
MODERN LAW REVIEW 


Volume 12 July 1949 No. 3 


> PRESUMPTIONS AND BURDENS 


Lorp Justice Dennine has advocated and has himself adopted a 
re-classification of the traditional conceptions involved under the 
general heading of burden of proof and presumptions. The prin- 
ciples and the new terminology were expounded in an article in 
The Law Quarterly Review (Vol. 61, p. 879), and have since been 
launched with His Lordship’s blessing in Emmanuel v. Emmanuel 
(1945) 61 T.L.R. 588 and Dunn v. Dunn [1948] 2 All E.R. 822. 

The re-classification distinguishes: (1) legal burdens; (2) provi- 
sional presumptions and burdens; (8) compelling presumptions; 
(4) ultimate burdens; and (5) conclusive presumptions; and dis- 
cards altogether the old distinction between presumptions of law 
and presumptions of fact. 

Now, of the desirability of some re-classification there can be 
no doubt. The words ‘burden of proof’ are. habitually used 
without qualification in at least three different senses. ‘ The con- 
fusion’, his Lordship wrote, ‘has often been pointed out. The 
only way to avoid it, whenever the words ‘“‘ burden of proof ” are 
used is to make clear which particular sense is intended.’ The 
word ‘ presumption °’ is in no better case; many shades of meaning 
have been given to it, and although there have been as many 
attempts to evolve a satisfactory distinguishing terminology, in 
current judicial usage it is impossible to say of this or that kind 
of presumption that it has precisely this or that legal effect. It is 
still true today, as it was fifty years ago, that: ‘ A change is simply 
necessary to accurate legal speech and sound legal reasoning; and 
we may justly expect those who have exact thoughts, and wish to 
express them with precision, to avail themselves of some dis- 
crimination in terminology which will secure their end’ (Thayer, 
Preliminary Treatise on Evidence, p. 885). Indeed, the persistence 
of ambiguity, for another fifty years since these words were written, 
has intensified the confusion of legal thought. If it appears an 
almost hopeless task at this late stage to introduce the precise 
language necessary to clear thought, it is the more urgent that the 
task be attempted. 

While, therefore, wholeheartedly agreeing with Lord Justice 
Denning’s premises, I respectfully differ from his conclusions. The 
purpose of this article is: first, to try to demonstrate that the 
suggested re-classification not only fails to provide a satisfactory 
terminology for distinguishing the several legal concepts involved, 
but, in one respect, is calculated to perpetuate a judicial error 
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arising from the very confusion which the re-classification seeks to 
disperse; secondly, to suggest an alternative re-classification distin- 
guished by an appropriate terminology. 

Let us first see what his Lordship says of the different kinds 
of burden. 

‘Ultimate Burdens. Where the ultimate decision of a case 
depends on the determination of a number of separate issues, the 
burden on the ultimate issue needs to be distinguishd from the 
burden on the separate issues.’ This proposition is unassailable. 
What is here called the ultimate burden, has sometimes been called 
the general burden of proof or the burden of proof on the whole 
case. Once this distinction is made it does not touch the other 
aspects of the subject and of this no more need be said. 

< Legal Burdens. When the law puts on a party the burden of 
proving a certain fact in issue as a condition of giving him judg- 
ment, that burden never shifts and must be discharged or he will 
fail. . . . This is the legal burden of proving the fact in issue. 
The incidence of it . . . depends on the rules of substantive law.’ 

The absolute necessity of distinguishing burden in this sense 
from any sense in which the burden can properly be said to shift 
within the scope of a single issue, has been pressed by textbook 
writers. Professor Wigmore described this kind of burden, 
accurately but cumbrously, as ‘the risk of non-persuasion’; in 
Phipson on Evidence it is less accurately termed ‘ the burden of 
proof on the pleadings’; judicially it has sometimes been distin- 
guished as the burden of ‘ establishing’ the fact in issue. In the 
sense that this burden is imposed by the substantive law the 
designation ‘legal burden’ is unobjectionable. But the epithet 
is used by Lord Justice Denning to point another distinction. The 
burden is described as ‘legal’ in that the failure to discharge it, 
necessarily and as a matter of law, involves a certain consequence, 
in contrast with the ‘ provisional burden’, which imposes no such 
specific legal obligation. It will be necessary to examine the 
definition of ‘ provisional burdens’ before criticising this distinc- 
tion. But it is convenient at this point to introduce the expression 
which, it is submitted, offers the most apt alternative to ‘ legal 
burden °’, namely the ‘ fixed burden of proof’. This emphasises the 
vital distinguishing feature of burden in this sense. I shall also 
adopt in this article Professor Wigmore’s convenient phrase ‘ the 
proponent of the issue’ to designate the party upon whom the 
fixed burden of the issue rests. 

Lord Justice Denning treats of ‘ provisional presumptions and 
burdens’ under a single heading. For the sake of clarity, and at 
the expense, perhaps, of logical arrangement, I wish as far as 
possible to deal separately with these two subjects. 

‘ Provisional burdens’ arise in this way. The proponent of the 
issue introduces his evidence and invites the court to infer the fact 
in issue. ‘ The court will decline before the end of the case to rule 
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whether the fact in issue should be inferred. It will leave the other 
party to take his own course.... As the case proceeds the 
evidence may first weigh in favour of the inference and then against 
it, thus producing a burden, sometimes apparent, sometimes real, 
which may shift from one party to the other, or may remain 
suspended between them. The party on whom it rests must call 
evidence or take the consequences, which may not necessarily be 
adverse; for the place where the burden eventually comes to rest 
does not necessarily decide the issue: because at the end of the 
case the court has to decide as a matter of fact whether the infer- 
ence should be drawn or not. These ... burdens are therefore 
provisional only.’ 

With all respect, the fallacy of this analysis is that it omits to 
take account of one of the most important devices whereby judges 
are enabled to exercise an effective control over juries. Historically, 
the separation of the functions of judge and jury has left so deep 
a mark upon English jurisprudence that the rules and the habits of 
juristic thought, which it has engendered, are scarcely touched 
by the present-day decline of jury trial in civil matters. If jury 
trial is ever abolished, many of these rules and conceptions will 
yet remain as long as the common law system is in being. The 
judge sitting alone must constantly be aware of the line which 
divides his two quite distinct functions. And the proper observa- 
tion of the distinction is by no means a mere academic matter, but 
of the highest practical importance in its bearing on the exercise 
of appellate jurisdiction. 

The courts have never been content simply to explain to juries 
the rules of substantive law and to leave them an unfettered dis- 
cretion to estimate the legal effect of the evidence before them. 
They have further insisted that the jury’s verdict must be confined 
within the limits of reasonable inference from the evidence. When 
the proponent of the issue introduces evidence, which, even if 
accepted in its entirety, would not entitle the jury to find the fact 
in issue, the issue must be withdrawn from the jury and the pro- 
ponent must fail. That is an elementary proposition. The con- 
verse proposition, that evidence of a certain kind must lead as a 
matter of law to a decision of the issue in favour of the proponent, 
tends for several reasons to be obscured. The jury’s function in 
the second case, is not wholly excluded as it is in the first. It is 
- still necessary to refer to the jury the question whether the evidence 
tendered is to be believed. What is excluded is the jury’s function 
of drawing inferences from the facts of which direct evidence has 
been given. Again, the jury’s right to insist upon returning a 
general verdict makes the judge’s direction that a particular issue 
must, if the jury believe the evidence, be decided in the proponent’s 
favour, a less effective control than the power to withdraw the issue 
altogether from the jury for want of sufficient evidence. But these 
practical qualifications, to which the judge’s control of the jury 
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must always be subject, do not impair the validity of the theory 
that the jury’s function is only to be exercised within limits which 
the law prescribes. 

It is necessary to distinguish four stages in the production of 
evidence bearing upon an issue. 

1. The proponent of the issue fails to introduce any evidence, or 
any sufficient evidence, fit for submission to the jury. As a 
matter of law, the proponent fails upon the issue. 

2. The proponent introduces evidence fit for submission to the 
jury from which the jury may infer the fact in issue. Whether they 
will do so or not will depend on whether they are satisfied by a 
preponderance of probability or beyond reasonable doubt, as the 
case may be. 

8. The proponent introduces evidence which, if believed, can 
only lead to one conclusion which the law will recognise as proper, 
namely a finding in the proponent’s favour. If the matter rests 
there, the jury must be directed that, if they believe the evidence, 
they must, as a matter of law, decide the issue in the proponent’s 
favour. The opponent of the issue is now in the same position as 
was the proponent at stage 1. In order to have the issue, as it 
were, re-opened to the jury, it is for the opponent of the issue to 
introduce evidence fit for submission to the jury which shall so 
qualify the proponent’s evidence as to rob it of its legally conclusive 
effect. 

4. The opponent of the issue introduces evidence fit for sub- 
mission to the jury. It is now once again for the jury to decide, 
on all the evidence, whether the proponent has made out his 
contention to their satisfaction. 

There may be further stages, but it is not necessary to elaborate 
them here. l 

It is, of course, true that: ‘ The court will decline to rule before 
the end of the case whether the fact in issue should be inferred. It 
will leave the other party to take his course’. But this does not 
diminish the importance of distinguishing the different stages. For 
the parties, an accurate estimate of the stage that has been reached 
will at all times be a vital tactical consideration. At the end of 
the case the judge must direct the jury, or indeed himself, if he is 
sitting alone, according to the stage at which the evidence has come 
to rest. On appeal the distinction between one stage and another 
may well be the crucial factor. 

It is apparent that only at stages 2 and 4 does the fixed burden 
of proof come into play. At stages 1 and 8 we are concerned with 
a burden of quite a different kind. Nor is this burden equivalent 
to Lord Justice Denning’s ‘ provisional burden’. It is a burden 
which imposes an obligation on a party to introduce such evidence 
as the judge shall rule to be sufficient for submission to the jury. 
This burden sets up before the party who bears it a preliminary 
legal hurdle which must be surmounted before the jury shall be 
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entitled to consider the question of fact in issue. This burden I 
propose to call the evidential burden of proof. For simplicity of 
illustration I have assumed that the evidential burden always falls 
in the first instance on the proponent of the issue. In fact, 
although this is the general rule, there are important exceptions to 
it. But consideration of these must be postponed to our analysis 
of presumptions. 

It now becomes apparent that to appropriate to the fixed burden 
of proof the exclusive title to be called legal is misleading. For the 
evidential burden, although it shifts within the scope of a single 
issue, is nevertheless a burden whose incidence is determined by 
law, and which involves definable legal consequences. 

Once the fixed burden and the evidential burden are clearly 
distinguished, it is perhaps theoretically legitimate also to speak of 
a ‘provisional burden’ resting upon the opponent of the issue at 
stage 2. But the lawyer cannot afford to ‘ give to airy nothings a 
local habitation and a name’. If this burden is ‘ sometimes 
apparent, sometimes real,’ and ‘does not necessarily decide the 
issue ’, as indeed it does not, it is too vague a conception to warrant 
any place in legal terminology. Furthermore, when the evidence 
comes to rest at stage 2 or stage 4, it is imperative that attention 
should be directed to the fixed burden of proof. To speak, there- 
fore, of a ‘ provisional burden’ being present at the same time is 
to introduce an unnecessary source of confusion. 

Another ambiguity which has been and continues to be an 
obstacle to clear thinking upon this part of the subject, is the dual 
sense conferred by judicial usage upon the phrase ‘ prima facie 
case’ or < prima facie evidence’. These are applied indiscrimin- 
ately to the evidence of the proponent both at stage 2 and stage 8; 
in other words, they signify either that minimum of evidence which 
must be tendered before the issue can be submitted to the jury, or 
alternatively, such evidence as shall, if believed, be legally conclu- 
sive in the absence of further evidence to qualify or rebut it. This 
ambiguous usage is so deeply rooted that the hope to eradicate it 
may be even more forlorn than the attempt appropriately to distin- 
guish the different kinds of burden. And yet the apt discrimi- 
natory terminology is ready to hand. The evidence at stage 2 is 
rightly called ‘prima facie’. The evidence at stage 8 is, it will 
be submitted, properly distinguishable by that much abused word 
‘presumptive’. Now, therefore, we must turn to the second 
branch of the subject and consider the nature of presumptions. 

As with ‘ultimate burdens’ it will be best to dispose at the 
outset of * conclusive presumptions ’, for they do not enter into the 
controversy. Of these Lord Justice Denning writes: 

‘It is a misuse of language to speak of any presumption being 
conclusive, but the meaning is clear enough. On proof of certain 
facts the court must draw a particular inference, whether true or 
not, and it cannot be rebutted.’ 
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That certain positive rules of law should be illogically described 
as ‘conclusive presumptions’ is, as Professor Thayer pointed out 
(op. cit., pp. 816 et seq.), simply a reflection of their historical 
origin. 

His Lordship classifies rebuttable presumptions as ‘ provisional ° 
or ‘ compelling ’. 

‘Relevant facts or circumstances are often said to raise a 
“ presumption ”, . . . and so they do in the sense that from them 
the fact in issue may be inferred, but not in the sense that it must 
be inferred unless the contrary is proved.’ Like the provisional 
burdens, to which they are correlative, these presumptions are 
therefore said to be provisional only. ‘It is a mistake to raise these 
provisional presumptions into propositions having the force of law. 
They are recognised by the law but their force depends on ordinary 
good sense rather than on law. They are only guides to the court 
in deciding whether to infer the fact in issue or not.’ 

“Compelling Presumptions. It often happens that a party 
proves facts from which the court must in law draw an inference in 
his favour unless the other side proves the contrary or proves some 
other fact which the law recognises as sufficient to rebut the infer- 
ence. ... These presumptions differ from provisional presump- 
tions in that they have the compelling force of law; and whereas 
provisional presumptions give rise to provisional burdens within a 
single issue, a compelling presumption gives rise to a separate issue 
on which the legal burden is on the other side.’ 

The traditional distinction between presumptions of law and of 
fact is discarded because: ‘Once it is seen that there are many 
presumptions of law which are provisional only and have therefore 
the same effect as presumptions of fact (which are always provi- 
sional) there is no useful purpose to be served by maintaining the 
distinction ’. 

It is submitted, with the greatest respect, that this theory of 
presumptions is fundamentally unsound. 

If the ‘ provisional presumption’ that arises upon proof of 
certain facts merely enables us to say that from those proven facts 
the jury may or may not infer the fact in issue, it is, in the first 
place, difficult to see how such a presumption can be of any 
assistance as a ‘ guide to the court in deciding whether to infer the 
fact in issue or not’. Secondly, we must ask what is the distinction 
between evidence giving rise to a provisional presumption and 
prima facie evidence generally, that is to say, evidence entitling the 
party who has adduced it to have the issue left to the jury. In 
principle the answer appears to be that there is no distinction. Of 
course, if these observations are true of the new ‘ provisional pre- 
sumption °, they are equally true of the old < presumption of fact’. 
Like ‘conclusive presumption °’, ‘ presumption of fact’ is a mis- 
nomer due to the historical accident that many present-day 
‘ presumptions of fact’ were once presumptions of a very different 
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kind (cf. Thayer, op. cit., 827, 8328). The truth is that it is neither 
an apt use of language, nor is it necessary to any legal distinction, 
to speak of presumptions at all, when what we mean are those 
legitimate inferences, which it is in the province of the jury to 
draw or not to draw, as they think fit. 

If the line of distinction between presumptions of law and pre- 
sumptions of fact were satisfactorily drawn, the latter usage might 
be tolerable as a harmless anachronism. But it is not. Whereas 
the different senses of ‘ burden of proof’ can be sufficiently distin- 
guished by qualifying epithets, it seems to me that there is only 
one kind of rebuttable presumption with any title to be so called. 
It is not a ‘ provisional presumption’, for it has a distinct and 
certain legal effect. It is not a ‘ compelling presumption ’, because 
it has nothing to do with the fixed burden of proof. Once the 
precise function of a presumption is properly understood, it will be 
seen that the best hope alike for clarity of thought and purity of 
language will be to reserve for the word ‘ presumption ° in all cases 
this single and precise meaning. 

Thé true presumption, then, has this effect, that when it arises 
in favour of one party it entitles that party to have the issue decided 
in his favour unless and until his opponent introduces some evidence 
to the contrary. In other words a true presumption operates to 
shift the evidential burden of proof. Besides recognising this 
positive function of presumptions, it is of equa] importance to note 
that that is the whole of their function. Once the party against 
whom the presumption is operating has introduced the necessary 
legal minimum of evidence, the presumption is discharged and 
disappears altogether from the scene; the issue must then be left 
to be determined by the jury, or the judge of fact, on all the 
evidence, having regard, if need be, to the fixed burden of 
proof. 

It is customary to describe as a presumption both the rule of 
law which ordains that evidence of a certain kind shall have a 
certain effect, and the actual effect of such evidence in a particular 
case. Strictly speaking the latter is the presumption, the former 
is the rule of presumption. These rules of presumption are of two 
classes. In the first class, the law adopts and gives legal effect to 
ordinary principles of logical inference and natural probability. 
The second class consists of a great variety of particular rules, 
spread over every branch of the substantive law, which may have 
in their make-up, in a greater or Jess degree, elements of logic and 
probability, but which depend, in the last analysis, on a purely 
arbitrary legal determination. The distinction between these 
classes is of analytical interest only, for the presumptions to which 
the rules of the different classes give rise are, in their practical 

„effect indistinguishable. Unhappily, however, this distinction has 
- sometimes been marked by the same contrast—between ‘ presump- 
tions of fact ’ and ‘ presumptions of law ’—which, as we have seen, 
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in another and more widely accepted sense, separates the merely 
permissible inference from the genuine presumption, which stands 
until rebutted by some evidence. 

Some applications of the doctrine of res ipsa loquitur afford an 
illustration of a rule of presumption in the first class. It is another 
unfortunate ambiguity that the doctrine is sometimes also said to 
apply in cases where no true presumption is raised. Lord Justice 
du Pareq said in Easson v. London and North Eastern Ry. [1944] 
K. B. 421 at 425: ‘ Where an action is based on negligence, the 
plaintiff has to prove negligence on the part of the defendant, and 
that by reason of that negligence he has suffered damage. Much 
has been said about what is called the doctrine of res ipsa loquitur. - 
That there is such a doctrine nobody doubts, but, if it is invoked, 
it is necessary to be sure what the precise doctrine is. The words 
res ipsa loquitur themselves are hardly a proposition of law though 
they allude to one. They are a figure of speech, by which some- 
times is meant that certain facts are so inconsistent with any view 
except that the defendant has been negligent that any juty which, 
on proof of those facts, found that negligence was not proved 
would be giving a perverse verdict. Sometimes, the proposition 
does not go as far as that, but is merely that on proof of certain 
facts an inference of negligence may be drawn by a reasonable jury 
although the precise circumstances are not fully known.’ In the 
first case, therefore,—but not in the second—a presumption of 
negligence arises. In the absence of evidence to discharge the pre- 
sumption, the plaintiff will be entitled to succeed: Laurie v. 
Raglan Building Co., Ltd. [1942] 1 K.B. 152. But once the defen- 
dant introduces prima facie evidence that he took reasonable care, 
the doctrine of res ipsa loquitur goes out of the picture, and the 
issue must be decided with reference to the fixed burden of proof: 
Barkway v. South Wales Transport Co. [1948] 2 All E.R. 460. 

The second class of rules of presumption is well illustrated by 
the rule that a person who has not been heard of for seven years 
by those likely to hear of him must be presumed dead. In so far - 
as unexplained absence must sooner or later suggest the inference 
of death, the presumption is one of logic and probability. But the 
essence of the rule is that it applies in the case of seven years 
absence; not a day more is required; not a day less will do. No 
one could say that logic and good sense need necessarily choose this 
period and no other. If the presumption to which the rule gives 
rise is to be classed as provisional only, an inference to be drawn 
or not as the jury pleases, the period of seven years ceases to have 
any significance, and the rule becomes meaningless. For, if a jury 
choose to infer death as a fact from an unexplained absence for 
something less than seven years, their verdict will not necessarily 
be set aside. Indeed, in the Probate Division, death will be 
inferred, in a proper case, after a comparatively short absence: 
Re. Matthews [1898] P. 17. Lord Justice Denning supports his 
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classification of this presumption as provisional with an illustra- 
tion: ‘when a husband has deserted his wife for seven years and 
she has made no inquiries as to his whereabouts, the fact that she 
has no reason to believe him to be living within that time may be 
insufficient to persuade the court to presume his death’. That is, 
of course, perfectly true. But, with respect, the explanation is 
not that the presumption of death after seven years absence is a 
provisional one, but that in the case put the necessary conditions 
to give rise to the presumption are not satisfied. Before a man’s 
death will be presumed, either the evidence that he has not been 
heard of must come from those who would, in the nature of things, 
be likely to hear of him in life, or other persons must show that 
‘they have made due inquiry without avail: Doe d. France v. 
Andrews (1850) 15 Q.B. 756. If a man’s wife, as in the example, 
makes no inquiries as to her husband’s whereabouts for seven 
years after he has deserted her, she is certainly not entitled to be 
regarded as the one person who, in the nature of things, is likely 
. to have heard of him. In this case, therefore, the presumption 
never arises. Similarly, in cases where evidence has been given 
by one party sufficient to raise the presumption, the other party 
will discharge the evidential burden upon him by showing a failure 
by those who have heard nothing of the absentee to make 
inquiries appropriate to the circumstances. In both instances the 
issue must then be determined as a fact and without reference to 
any presumption. The unexplained absence will have no greater 
cogency in determining the issue than the jury think proper, in all 
the circumstances, to give to it, according to its natural and logical 
force. 

The majority of presumptions arise only as a result of the proof 
or admission of certain facts. If fact A is the fact in issue, the 
effect of a presumption will normally be to enable the proponent 
of the issue to content himself in the first instance with proving 
facts B and C, which until some rebutting evidence is given, will 
be held in law equivalent to fact A. But sometimes the fact in 
issue will be presumed in the proponent’s favour before any 
evidence at all is given. These are the exceptional cases, referred 
to earlier, in which the evidential burden of a particular issue will 
rest in the first instance on the opponent of the issue. The pre- 
sumption of sanity in probate cases well illustrates the operation of 
presumptions of this kind. The party propounding a will has the 
fixed burden of proving the sanity of the testator: Sutton v. Sadler 
(1857) 3 C.B.(n.s.) 87. But the Court of Common Pleas in that 
case did not fail to point out, in the course of a unanimous 
judgment, that: ‘if, indeed, a will not irrational on the face of it, 
is produced before a jury, and the execution of it proved, and no 
other evidence is offered, the jury would be properly told that they 
ought to find for the will’. But, é when the whole matter is before 
the jury on evidence given on both sides, they ought not to affirm 
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that a document is the will of a competent testator, unless they 
believe that it really is so’. In short, the presumption is, in the 
absence of any evidence, legally conclusive of the issue; but once 
some evidence of insanity is adduced, the presumption is dis- 
charged, and the proponent asserting sanity must satisfy the jury 
or fail. 

This is but one of the many instances, with which the reports 
abound, of a jury having been misdirected because the judge of first 
instance supposed that the presumption with which he was con- 
cerned was ‘ compelling’ in its effect. It is submitted that nothing 
is calculated to lead to greater confusion of legal thought than the 
idea that presumptions, as such, ever determine the incidence of 
the fixed burden of proof. 

At first sight there is specious support for the proposition that 
some presumptions are ‘compelling’. Thus, for example, the fixed 
burden of proving guilt is upon a prosecutor; the prisoner is pre- 
sumed innocent. It is tempting to say that the one is the. 
consequence of the other. But it does not follow that it is so. 
Innocence, like sanity, is a fact which the law will always presume 
until some evidence to the contrary is given. It is merely 
coincidental that the incidence of the fixed burden of proof and 
the rule of presumption in this case both operate to the same end, 
namely in requiring that the prosecutor should discharge the initial 
evidential burden. In that respect, the presumption is redundant. 
The presumption, as such, has no part in determining the incidence 
of the fixed burden of proof. This difficulty is recognised by 
Lord Justice Denning, who thinks the ‘ probably correct view’ to 
explain the apparently varying effect of the presumption of 
innocence in different classes of cases is that it is ‘in all cases 
provisional only and that the decisive factor is the legal burden °. 
No doubt ‘ presumption of innocence’ in criminal cases is often 
used in a loose sense as expressing the precise converse of the pro- 
. position that the prosecutor must prove guilt beyond a reasonable 
doubt. That may be a convenient phrase, but it is one which we 
can get along very well without. 

But what of the ‘ compelling presumption ’ which ‘ gives rise to 
a separate issue on which the legal burden is on the other side’? 
By way of illustration, his Lordship thus analyses the presumption 
in favour of the holder of a bill of exchange. 

‘For instance, the plaintiff will prove that he is the holder 
of the bill and that the defendant signed it as acceptor... . 
Those facts are often said to raise a “‘ presumption’? or make a 
“ prima facie’? case, and so they do and of a compelling kind, 
because from them the court not only may, but must in law decide 
the case in favour of the plaintiff unless the defendant makes good 
a defence such as fraud in the negotiation.... That is a 
separate issue on which the legal burden is on the defendant. If 
he discharges it, the court must in law decide the case in favour of 
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the defendant unless the plaintiff makes good a reply such as value 
in good faith subsequent to the fraud.’ 

Upon a superficial reading, section 30 (2) of the Bills of 
Exchange Act seems’ to support this analysis: ‘ Every holder of 
a bill is prima facie deemed to be a holder in due course; but if 
in an action on a bill it is admitted or proved that the acceptance, 
issue, or subsequent negotiation of the bill is affected with fraud, 
duress, or force and fear, or illegality, the burden of proof is shifted, 
unless and until the holder proves that, subsequent to the alleged 
’ fraud or illegality, value has in good faith been given for the bill’. 

But the construction of these provisions to be collected from the 
cases decided both before and after the Act is very different. 

‘If there are any circumstances’, said Pollock C.B. in Hall v. 
Featherstone (1858) 8 H. & N. 284 at 286, ‘in the nature of fraud 
or illegality which can be left to the jury, proof of those circum- 
stances by the defendant will cast on the plaintiff the onus of 
showing that he gave value for the bill... . At the trial, I 
thought that the defendant’s evidence was not sufficient to call on 
the plaintiff to prove consideration, but the case of Smith v. Braine 
(1851) 16 Q.B. 244 establishes this proposition, that if there are any 
circumstances from which the jury may infer that the plaintiff has 
not given value for the bill, and he offers no evidence in reply, the 
facts should be submitted to the jury in support of the plea.’ 

In Jones v. Gordon (1877) 2 App.Cas. 616 the House of Lords 
expressly left open the question whether such evidence given by 
the defendant had the same effect to require the plaintiff to satisfy 
the jury that, when he gave value, he acted in good faith. This 
question was answered in the affirmative in Tatam v. Haslar (1889) 
23 Q.B.D. 345. Denman J. said (at p. 348): ‘The words of 
section 80 (2) ‘if it is admitted or proved’? mean no more than 
that some evidence of circumstances in the nature of fraud must 
be given sufficient to be left to the jury. That was the old law, as 
stated in Hall v. Featherstone, which has not, I think, been altered 
by this Act. When, therefore, some sufficient evidence of fraud 
has been given, as in this case, the onus is on the plaintiff to prove 
both that he gave value and that he had no notice of the fraud in 
the sense explained by Lord Blackburn in Jones v. Gordon’. 

In the light of these cases, the true analysis of the presumption 
would seem to be this. The plaintiff suing on a bill has the fixed 
burden of proof of three issues :— 

(1) that he is holder, ` 

(2) that the defendant is acceptor, and 

“(8) that he gave value in good faith. 

If he succeeds on (1) and (2), the law will presume (8) in his favour. 
The defendant, therefore, starts with the evidential burden of 
issue (8). The defendant leads evidence of fraud, illegality, etc., 
not in order to establish any separate issue, but as relevant to 
issue (3). If his evidence is sufficient to submit to the jury, the 
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presumption is discharged and the plaintiff must discharge the fixed 
burden or fail. In short, this presumption has the same effect, no 
more and no less, as any other true presumption. 

The presumption of legitimacy, which Lord Justice Denning 
classifies as ‘compelling’ is another instance, analogous to the 
presumption of innocence, of a rule determining the incidence of 
the fixed burden of proof and a rule of presumption going hand in 
hand. Here, however, exceptional considerations of policy add a 
further complication in ordaining that only evidence of non-access 
by the husband will suffice to bastardise a child born in wedlock: 
Gordon v. Gordon [1903] P. 141. But this again is not the conse- 
quence of any peculiar force in the rule of presumption; it is a 
positive rule of law, which imposes legal paternity upon a husband 
who has had access to his wife in preference to any paramour with 
a superior claim in blood. The real fact in issue, therefore, when 
legitimacy is disputed, is this: did the husband have access to his 
wife at the material time? This is the fact which the law will 
presume affirmatively. It may be that in all civil cases the fixed 
burden of proof will be upon the party alleging non-access, though 
even this proposition seems, upon the authorities, to be open to 
dispute. But if this were the one vital issue in a criminal] case 
would the presumption relieve the prosecutor of his duty to prove 
guilt beyond a reasonable doubt? 

It is in the criminal law that the conception of compelling 
presumptions can most clearly be seen to be mistaken, and here 
too that its influence is most to be deplored. No one doubts the 
rule that a man is presumed to intend the natural consequences of 
his own acts. If A is alleged to have shot and killed B, and his 
only defence is an alibi, the jury will properly be directed that, if 
they are satisfied as to the shooting, they must presume it to have 
been malicious; or, in practice, the judge will not think it necessary 
expressly to direct them on that point at all; he will in effect with- 
draw that issue from them, telling them that, if A fired the shot, 
that was murder. But if A gives evidence in his defence that the 
shooting was accidental or provoked, the presumption disappears, 
and the prosecutor must discharge the fixed burden of proving 
beyond doubt the necessary element of mens rea. If the nature of 
presumptions, such as this, had not been so long and so widely 
misunderstood, we might be astonished to find a judge, in 1935, 
directing a jury in these terms: 

‘Once it is shown to a jury that somebody has died through 
the act of another, that is presumed to be murder, unless the 
person who has been guilty of the act which causes the death can 
satisfy a jury that what happened was something less, something 
which might be alleviated, something which might be reduced to 
a charge of manslaughter, or was something which was accidental, 
or was something which could be justified.’ 
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The great case of Woolmingion v. D. P. P. [1985] A.C. 462 has 
not only finally laid to rest the mistaken idea that this presumption 
is ‘compelling’, but has established on a firm foundation the 
‘cardinal principle that every element of a criminal offence must be 
proved beyond a reasonable doubt by the prosecution. But even 
this rule is necessarily subject to statutory exceptions, and the one 
common law exception in the case of insanity. It remains to 
examine these and to see if they throw any light on the theory of 
presumptions. 

It is clear that apt words in a statute, defining an offence, can 
impose upon the accused the fixed burden of proving some matter 
of excuse or exoneration. But unambiguous words are seldom 
found. Among the many different devices, to which draftsmen 
resort, we commonly find that, as against an accused person, a 
certain matter is to be presumed ‘ unless the contrary is proved’. 
Now the word ‘ prove’ suffers from the same ambiguity as the 
phrase ‘burden of proof’. It may mean ‘ prove by introducing 
some evidence ’—as in section 30 (2) of the Bills of Exchange Act— 
or it may mean ‘ prove to the satisfaction of the jury’. Prima 
facie, it might be thought, the word, when it appears in a criminal 
statute should be so construed as to uphold, rather than reverse, 
the common law rule affirmed so emphatically by the House of 
Lords in Woolmington’s Case. But in R. v. Carr-Briant [1948] 
K.B. 607 the Court of Criminal Appeal said: 

‘In our judgment, in any case where, either by statute or at 
common law, some matter is presumed “‘ unless the contrary is 
proved °’, the jury should be directed that it is for them to decide 
whether the contrary is proved, that the burden of proof required 
is less than that required at the hands of the prosecution in proving 
the case beyond a reasonable doubt, and that the burden may be 
discharged by evidence satisfying the jury of the probability of that 
which the accused is called upon to establish.’ 

The particular statutory presumption with which the court was 
here concerned (Prevention of Corruption Act, 1916, s. 2) is taken 
by Lord Justice Denning as another instance of a ‘ compelling’ 
presumption. 

In R. v. Carr-Briant all that it was necessary for the court to 
decide was that it was, at all events, wrong to require from the 
prisoner proof beyond a reasonable doubt. In so far as the sweep- 
ing proposition cited above decides more than this, it must be 
regarded as obiter. That the words of the statute might be con- 
strued as affecting only the evidential burden of proof does not 
appear either to have been argued or to have occurred to the 
court. Yet they had before them, and indeed cited with approval, 
the judgment of the Court of Criminal Appeal in R. v. Ward [1915] 
8 K.B. 696. 

The court, in that case, had to consider section 58 of the Larceny 
Act, 1861 (now section 28 of the Act of 1916), whereby it is an 
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offence for a person to be found by night in possession of an imple- 
ment of housebreaking ‘ without lawful excuse (the proof of which 
shall lie upon such person)’. The appellant was found by night 
in possession of such implements, but gave evidence that he was a 
bricklayer, that the implements were tools of his trade, and that 
he was on his way to work when apprehended. The jury were 
directed that it was for the appellant to satisfy them that he was 
tightly in possession of the tools at the time and that he had no 
unlawful intention. The court did not find it necessary to call on 
counsel for the appellant to dispute the propriety of this direction. 
<... the appellant had established prima facie that he had a 
lawful excuse for being in possession of the tools, and the onus was 
shifted on to the prosecution to prove to the satisfaction of the 
jury, if they could, from the other circumstances of the case that 
the appellant was not in possession of the tools for an innocent 
purpose but for the purpose of housebreaking ’. 

It is submitted, both on this authority and on principle, that 
the dictum in R. v. Carr-Briant cannot be sustained, and that 
whenever an accused person is required by statute to prove some 
matter in his defence, in terms which stop short of expressly 
requiring that he shall satisfy the jury, the effect is merely to 
relieve the prosecutor of the initial necessity of giving evidence 
on that issue, but by no means to relieve him of the fixed burden 
of proof, when the prisoner, by evidence upon the issue, has 
removed the effect of the presumption. If this be the correct view, 
the perpetuation of the contrary view under the guise of a ‘ com- 
pelling ’’ presumption is no mere academic cock-shy, but a serious 
danger to the pure administration of justice. The Legislature, to 
save unnecessary cost and inconvenience in straightforward cases, 
enacts that a certain issue may be presumed in favour of the 
prosecution. But, in another case the whole defence may be 
directed to that issue alone. To hold that the presumption is 
compelling is then to require that the prisoner must establish his 
innocence or be convicted. It is, perhaps, to condemn a man to 
criminal punishment because the jury are left quite undecided, 
unable to say on the evidence whether his guilt or his innocence 
is the more probable. 

The unique common law rule that the fixed burden of proof of 
the defence of insanity is upon the prisoner is so firmly established 
that only the Legislature could now reverse it. But it is none the 
less interesting to speculate whether this rule, too, did not spring 
from the fog of imprecision in which the language and thought of 
this whole subject have always been shrouded. 

When the House of Lords called upon the judges’ in 
McNaghten’s Case (1843) 10 Cl. & F. 200, to pass upon the subject 
of insanity in the criminal law, the dissentient Maule J. felt 
‘ great difficulty in answering the questions put by your Lordships 
on this occasion:—First, because they do not appear to arise out 
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of and are not put with reference to a particular case, or for a 
particular purpose, which might explain or limit the generality of 
their terms, so that full answers to them ought to be applicable to 
every possible state of facts, not inconsistent with those assumed 
in the questions: this difficulty is the greater, from the practical 
experience both of the bar and the court being confined to questions 
arising out of the facts of particular cases:—Secondly, because I 
have heard no argument at your Lordships’ bar or elsewhere, on 
the subject of these questions; the want of which I feel the more, 
the greater are the number and extent of questions which might 
be raised in argument:—and Thirdly, from a fear of which I 
cannot divest myself, that as these questions relate to matters of 
criminal law of great importance and frequent occurrence, the 
answers to them by the Judges may embarrass the administration 
of justice, when they are cited in criminal trials ’. 

‘We must remember, too, that in 1843, the modern law of 
evidence and the criminal law alike were at a rudimentary stage of 
development. Upon matters of refinement reports of rulings at 
Nisi Prius were often in conflict. Starkie’s great treatise on 
evidence had only just been published. The judges might meet 
informally to discuss reserved points of criminal law, but the 
statutory establishment of the Court of Crown Cases Reserved was 
yet five years hence. 

But the difficulties felt by Maule J. did not deter his brethren. 
In the course of their answers they indelibly impressed upon 
English law the rule with which we are now familiar ‘that the 
jurors ought to be told in all cases that every man is presumed 
to be sane, and to possess a sufficient degree of reason to be 
responsible for his crimes until the contrary be proved to their 
satisfaction °. 

We might, in any event, think it curious enough that a jury, 
doubting the legal capacity of a testator, must reject his will, but 
doubting the legal capacity of a person accused of crime, must yet 
convict him. But in another jurisdiction, unembarrassed by the 
sanctity of the McNaghten Rules, an American judge has vigorously 
exposed for us the fallacy in the idea of a ‘ compelling ’ presump- 
tion of sanity in criminal cases. 

‘Upon whom then must the burden of proving that the accused, 
whose life it is sought to take under the forms of law, belongs to 
a class capable of committing crime? On principle it must rest 
upon those who affirm that he has committed the crime for which 
he is indicted. The burden is not fully discharged, nor is there any 
legal right to take the life of the accused, until guilt is made to 
appear from all the evidence in the case. The plea of not guilty 
is unlike a special plea in a civil action, which, admitting the case 
averred, seeks to establish substantive ground of defence by a pre- 
ponderance of evidence. It is not in confession and avoidance, for 
it is a plea that controverts the existence of every fact essential to 
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constitute the crime charged. Upon that plea the accused may 
stand, shielded by the presumption of his innocence, until it 
appears that he is guilty; and his guilt cannot in the very nature 
of things be regarded as proved, if the jury entertain a reasonable 
doubt from all the evidence whether he was legally capable of 
committing the crime. This view is not at all inconsistent with 
the presumption which the law, justified by the general experience 
of mankind as well as by considerations of public safety, indulges 
in favour of sanity. If that presumption were not indulged, the 
government would always be under the necessity of adducing 
affirmative evidence of the sanity of an accused. But a require- 
ment of that character would seriously delay and embarrass the 
enforcement of the laws against crime, and in most cases be 
unnecessary. Consequently the law presumes that every one 
charged with crime is sane, and thus supplies in the first instance 
the required proof of capacity to commit crime. It authorises the 
jury to assume at the outset that the accused is criminally 
responsible for his acts. . . . To hold that such presumption must 
absolutely control the jury until it is overthrown or impaired by 
evidence sufficient to establish the fact of insanity beyond all 
reasonable doubt or to the satisfaction of the jury, is in effect to 
require him to establish his innocence by proving that he is not 
guilty of the crime charged’ (Davis v. U.S., 160 U.S. 469, per 
Harlan J. at pp. 485-487; cited Thayer, op. cit., 882). 

I must add a word on the subject of conflicting presumptions, 
which has sometimes been thought to raise theoretical difficulties. 
Lord Justice Denning justly observes that: ‘ Any nice discussion 
on conflicting presumptions is foreign to English law. The prefer- 
able approach in such a case would be to recognise that the 
presumptions are provisional presumptions only which can and 
should be discarded when they conflict, leaving the issue to be 
determined by the jury on the facts, the legal burden being in the 
last resort decisive °’. 

The question has usually arisen in connection with the bigamy 
cases and the English law’s short answer to it is concisely illus- 
trated in R. v. Willshire (1881), 6 Q.B.D. 366. The following is 
from the judgment of Lord Coleridge C.J. (at p. 869). 

‘ There was a marriage, admitted to be valid, in 1864; there 
was evidence that the woman then married to the prisoner was 
alive in 1868. In 1879, the prisoner went through the ceremony 
of marriage with another woman ’—(the validity of which was 
necessary to support the charge of bigamy in 1880). ‘It is said, 
and I think rightly, that there is a presumption in favour of the 
validity of this latter marriage, but the prisoner showed that there 
was a valid marriage in 1864, and that the woman he then married 
was alive in 1868. He thus set up the existence of a life in 1868, 
which, in the absence of any evidence to the contrary will be pre- 
sumed to have continued to 1879. It is urged, in effect, that the 
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presumption in favour of innocence, a presumption which goes to 
establish the validity of the marriage of 1879, rebuts the presump- 
tion in favour of duration of life. It is sufficient to raise a question 
of fact for the jury to determine. It was for the jury to decide 
whether the man told and acted a falsehood for the purpose of 
marrying in 1879, or whether his real wife was then dead. The 
Common Serjeant did not leave the question to the jury, but on 
these conflicting presumptions held that the burden of proof was on 
the prisoner, who was bound to adduce other or further evidence 
of the existence of his wife in 1879; thus withdrawing from the jury 
the determination of the fact from these conflicting presumptions. 
I am clearly of opinion that in this the learned common serjeant 
went beyond the rules of law. The prisoner was only bound to set 
up the life; it was for the prosecution to prove his guilt.’ 

The result then is, indeed, that the conflicting presumptions are 
discarded. But if they are merely provisional, ex hypothesi they 
might equally have been discarded when standing alone. If on 
the other hand, we introduce ‘ compelling’ presumptions into the 
conflict, the theoretical difficulties become formidable, and sooner 
or later we shall fall into the error of the learned common serjeant 
in R. v. Willshire. 

But on the theory of presumptions, for which I have here con- 
tended, there is, I think, no difficulty. The proponent of the issue 
(here the prosecutor) starts with.a presumption in his favour (the 
validity of the marriage of 1879 is presumed). The evidential 
burden is therefore cast upon the prisoner. He introduces evidence 
(the valid marriage of 1864, and survival of the wife to 1868) which 
is ‘ sufficient to raise a question of fact for the jury’, i.e., to dis- 
charge the presumption. This evidence, if it stood alone, would 
also have a presumptive effect. But it does not stand alone. The 
latter presumption, therefore, never arises, and the issue must be 
determined by the jury on all the evidence. 

So, whenever there is an apparent conflict of presumptions, each 
presumption, or the evidence out of which it arises, affords the 
necessary prima facie answer to the other. 

NicEL BRIDGE. 
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SOME ASPECTS OF MARRIAGE AND 
DIVORCE LAWS IN SOVIET RUSSIA 


Berore dealing with the marriage and divorce laws of Soviet Russia 
it is important for the better understanding of this legislation and 
of its background to say a few words on Russian pre-revolutionary 
laws on the same subjects. 3 

The fundamental principle of these laws was that they were 
based on the religious laws of the various inhabitants of Russia, of 
which the Orthodox faith was the predominant, enjoying the 
privileges of State religion. 

The various conditions of capacity and of legality of marriages 
were laid down in the civil laws but most of them were of canonical 
origin and what is even more important only marriages solemnised 
by the Church in accordance with the religious laws of the parties 
were recognised by law and no form of civil marriage was known. 
Several restrictions on marriages between persons belonging to 
different religions were imposed. 

The same canonical considerations were applied to divorce. No 
civil court had jurisdiction in divorce and it was the ecclesiastical 
tribunals of various religions practised on the territory of Russia 
which were entrusted with the power to dissolve marriages. There- 
fore the possibility of obtaining a divorce varied in accordance with 
the religious beliefs of the parties. 

The chief grounds for divorce of Orthodox marriages were 
adultery and incapacity and also convictions for penal offences with 
deprivation of civil rights, unknown absence for over five years 
and the decision of the spouses to take holy orders and the veil. 
Roman Catholic marriages could not be dissolved in Russia at all, 
apart from cases of incapacity, when the marriage could be held 
void and annulled. Marriages between Lutherans, Anglicans, 
Calvinists, ete., could be dissolved on quite a number of grounds, 
it suffices to say that in addition to adultery and incapacity, incur- 
able diseases, insanity, sexual pervertion, malicious desertion, etc., 
served as such grounds. Divorces of Jews and Moslems were also 
regulated by their religious laws and were granted for a variety 
of reasons. 

Property relations between husband and wife were based in 
pre-revolutionary law on the principle of complete separation of 
property, each spouse keeping all his separate property rights and 
being entirely independent from the other in his or her property 
relations. 

On November 7, 1917, the Soviet Government came into power. 
Its advent was characterised by an immediate and radical alteration 
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of the whole social structure of the State achieved by publication 
within a short time of a number of Decrees affecting most funda- 
mentally various spheres of social and economic life. 

The first Soviet laws affecting marriage and divorce were two 
Decrees, one, published on December 19, 1917, on divorce, and the 
other published on December 20, 1917, on civil marriage, children 
and the keeping of registers of Civil Status. 

In complete reversal of the principle of religious marriages the 
first words of the new Decree on marriage are: ‘The Russian 
Republic in future will recognise only civil marriages ’, and it is 
further stated in a note that ‘religious marriages solemnised con- 
currently with the obligatory civil marriage are now a purely 
private concern of the parties’. It is to be observed that only 
marriages registered with special Departments of Civil Status created 
for this purpose were recognised. Children born out of wedlock 
were granted in every respect the same rights as legitimate children. 

Not less radical was the change in the divorce laws. It was the 
local civil courts who were now entrusted with divorce jurisdiction 
and a marriage could be dissolved by mutual consent of the 
spouses or at the request of one of them. In cases of mutual 
consent the court procedure could be eliminated by filing a declara- 
tion of such desire directly with the Department of Civil Status 
where the marriage was registered and where the divorce would also 
be registered. 

No grounds for divorce were indicated in the Decree and mutual 
consent, or even the desire of one of the parties to dissolve the 
marriage, was sufficient for the court to have the marriage dissolved. 

A further more elaborate Decree under the title of Code of Laws 
dealing with marriages, divorce and civil status was published in 
1918. In substance this Code differs very little from the previous 
Decrees. The provision of the validity only of civil (secular) 
marriages registered in the Registration Departments of Civil Status 
as opposed to religious marriages which have in themselves no legal 
effect formed the basis of the new Code. The only exception is a 
safeguarding clause validating all religious marriages solemnised in 
accordance with the provisions of pre-revolutionary law before 
December 20, 1917 (the date of the first Soviet marriage Decree). 
Elaborate provisions were made about the Registration Depart- 
ments and the procedure of registration. Conditions of marriage 
capacity and of nullity of marriage were laid down. The marriage- 
able age for women was fixed at sixteen years and for men at 
eighteen years. To belong to a monastic order .was no longer 
an impediment to marriage. Marriages between direct ascendants 
and decendants and between brothers and sisters were prohibited. 
Different religious beliefs no longer. served as obstacles to marriage. 
Rights of property of the parties were not affected by marriage. 
Children born out of wedlock continued to enjoy the same rights as 
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legitimate children as first provided in the Decree of December 20, 
1917. 

Provisions for divorces followed in the main those laid down in 
the Decree of December 19, 1917. The consent of both spouses or 
the desire of one of them to dissolve the marriage continued to be 
sufficient ground for divorce. In case of mutual consent the matter 
could be disposed of by a declaration filed by the parties with the 
Department of Civil Status where their marriage was registered, 
where the dissolution was also registered and an appropriate 
certificate issued. If only one spouse applied for a divorce the 
matter was dealt with by the local court and the other spouse was 
summoned to appear. As no grounds for divorce other than the 
desire of both or even of one party were mentioned in the law, 
and, therefore, no other ground were required the procedure in 
court was purely formal. 

The provisions of the Soviet Code as to divorce were fully 
discussed in this country in the case of Nachimson v. Nachimson 
[1930] P. 217. Professor Cheshire in his book Private International 
Law, 8rd ed., 1947, on p. 899 thus summarises the position: ‘ The 
issue, which arose in a suit for judicial separation, was whether 
a marriage, contracted at Moscow between two domiciled Russians 
according to Russian law, constituted a marriage in the eyes of 
English law. Russian law until it was altered in 1944, regarded a 
marriage as terminable at the will of either party. If both parties 
desired a divorce they were entitled to demand that the appro- 
priate official should register the dissolution of their marriage. If 
one of the spouses desired a divorce against the wishes of the other, 
legal proceedings had to be instituted in court, but even so it was 
the duty of the judge to pronounce a decree of dissolution, pro- 
vided that the wishes of the petitioner were formally declared ’. 

Even the radical provisions of the Soviet Code of 1918 did not 
for long satisfy the Soviet legislators and in 1926 a new Code of 
Marriage Laws was enacted. On the matters of marriage and 
divorce the provisions of this Code in comparison with the Code 
of 1918 differed in two material aspects. With regard to marriage 
the necessity of obligatory registration was done away with and 
unregistered cohabitation created the same consequences as a 
marriage properly registered with the Departments of Civil Status. 
Registration continued to be regarded as in the interests of the 
State and of the parties and provided undisputed evidence of 
marriage, but ceased to be a condition of marriage. With regard 
to divorce, even the formal hearing of a divorce case in court, 
when only one of the parties was asking for it, was no longer 
required and the whole question of dissolution became a matter of 
simple registration with the Departments of Civil Status. The 
marriage age for both parties was raised to eighteen years. The 
property relations of the spouses were altered in the sense that 
whereas pre-nuptial property of the spouses continued to be 
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separate, all property acquired during the marriage became the 
joint property of the spouses. 

One of the Soviet law commentators, Mr. Raevitch, in his 
article on Marriage Law in the Treaty on Foundations of Soviet 
Law published in Moscow in 1929 justifies all the above changes in 
matriage and divorce laws as a logical development of the Soviet 
system of law. He is of the opinion that an unregistered marriage 
based purely on factual relationship must have the same protection 
as the registered form of marriage which in his view was retained 
in the previous Code only in order to fight the old religious forms 
of marriage and insist on the participation of secular authority 
in the celebration of matrimony. By 1926 such safeguards against 
the desire for taking advantage of religious forms were no longer 
necessary. The minimising of formalities for divorce was also 
hailed as progress. In pre-revolutionary times, the commentator 
emphasises, marriage was like a cage into which it was very easy 
to enter, but out of which it was very difficult to escape. The 
Codes of 1918 and particularly the one of 1926 have radically 
changed all that and the Code of 1926 has altogether done away 
with the necessity of any court procedure for divorce. 

The pendulum has reached its furthermost swing and having 
stayed in this position for several years is now gradually but 
persistently swinging back. 

The first sign of the change was the law of 1936 prohibiting 
abortions, increasing help and assistance to expectant mothers and 
introducing certain changes in the law of divorce. 

The Soviet State in anticipation of war became interested in 
increasing its population and found it necessary to revise com- 
pletely its legislation concerning the right of abortions. At the 
same time a slight step back was made in the facilities for divorce 
in order, as the legislator puts it, ‘to fight a lighthearted attitude 
to the family and family duties’. Both parties had to be sum- 
moned to the Department of Civil Status where divorces were being 
registered and a note about the divorce had to be inserted in the 
passport. Divorce registration fees were raised and the second 
divorce cost more than the first, and the third and subsequent 
divorces more than the second. 

These new measures were not very serious in themselves, but 
they were the signs of changing times. It took a few more years 
for further steps in the backward direction to take place. By a 
decree of the Presidium of the Supreme Council of the U.S.S.R. of 
July 8, 1944, only marriages which were registered created mutual 
rights between the spouses with regard to joint property, to 
property acquired during marriage, as well as to alimony, etc. We 
observe a wedge being driven between registered and unregistered 
marriages and the Decree encourages those who live in an 
unregistered marriage relationship to register their marriage now 
with indication for how long their de facto cohabitation was 
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existing. ` Spouses of unregistered marriages whose husbands or 
wives perished during the war were protected and by special Decree 
of November 10, 1944, facilities were given to them to get a declara- 
tion of marriage even in the cases of the preceding death of one 
of the parties. Lastly, in the new amended edition of the Marriage 
Code, Article 1 contained the following new paragraph: ‘ Only 
registered marriage creates the rights and duties of spouses pro- 
vided for by the present Code (Decree of the Presidium of the 
Supreme Council of R.F.S.R. of April 16, 1945)’ and Article 8 
which dealt with unregistered marriages was deleted. 

The unregistered marriage hailed in 1926 as a progressive step 
was done away with and the necessity for registration was now 
welcomed as a measure strengthening the bonds of the Soviet 
family. 

The same tendency to strengthen the bonds of the Soviet family 
was now claimed as a reason for the changes in the divorce laws 
which were made by the Decree of the Presidium of the Supreme 
Soviet of U.S.S.R. of July 8, 1944, and incorporated in the new 
amended editions of the Marriage Code. It was no longer possible 
to get divorced by mutual consent of the parties or even by the 
desire of one of them by the mere registration of the fact with the 
Department of Acts of Civil Status. An elaborate court procedure 
was now established. First, it was necessary to file with the 
People’s Court a declaration expressing the desire to have the 
marriage dissolved and stating motives of such desire. This 
declaration had to be accompanied by a payment of a fee of 100 
roubles; secondly, before the case came on for hearing, the other 
spouse had to be summoned to the court and notified about the 
declaration and of its motives and lists of the witnesses who would 
be called had to be established, and thirdly, a notice in the local 
newspaper about the intended divorce had to be inserted and paid 
for by the party who sought the divorce. The People’s Court at 
its hearing had it as its duty to specify the motives which were 
the cause of the petition for divorce and to take measures for 
reconciliation of the spouses; if the People’s Court failed to achieve 
this the procedure before it closed and the petitioner, if he so 
desired, had to apply with his petition to a higher court. 

It is to be observed that the law does not enumerate causes for 
divorce, the existence of which would make it a duty for the 
superior courts to grant a divorce. Apparently when the motives 
of the petition have been specified by the People’s Court, it remains 
in the discretion of the superior court to grant the divorce or not. 
This being so, the factual operation of the divorce law will greatly 
depend on the current political tendencies and how far the desire 
to strengthen the bonds of Soviet family will go. It is not 
impossible to foresee a situation when the cage of Soviet marriage 
will have even less exits than the so much deprecated cage of pre- 
revolutionary marriage, because then there were few, but at least 
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definite, grounds when dissolution of marriage had to follow as of 
right, and now there are none. It is true that in the previous 
Soviet laws on divorce also no causes for dissolution were laid 
down, but there the overriding idea was that the will for dissolution 
of both and even of one party was in itself sufficient ground for 
divorce. This was definitely proclaimed in Article 18 of the 
Marriage Code. This conception is absent from the new law, the 
amended Article 18 does not contain this provision, but stresses 
the necessity of court proceedings. The lower tribunal cannot do 
more than specify the motives of the divorce petition and it is for 
the higher tribunal to deal with the substance of the petition and 
in the absence of any other indications in the law, in its absolute 
discretion. 

In an article on Soviet divorce practice first published in 
Sovietskoe Gosudarstvo i Pravo, 1946, No. 7, and later appearing 
in an English translation in The Modern Law Review, April, 1948, 
Mr. G. M. Sverdlov a Soviet commentator confirms that with regard 
to divorces ‘ The discretion of the court is the principal substantive 
alteration introduced by the Decree’, that the ‘ Soviet State is 
striving to reinforce family ties’ and that ‘In contrast to foreign 
legislation the Decree does not define the grounds for divorce. It 
empowers the court in all cases to consider the reasons put forward 
in the actual circumstances of each individual case’. Mr. Sverdlov 
states that he has examined judgments in about 400 cases and 
although he admits that it would be wrong to expect from these 
cases a comprehensive picture of the principles which are being 
formulated by judicial practice he indicates certain trends in the 
decisions, of which the most important is that so far mutual 
agreement proved to be without exception sufficient ground for 
divorce. However, it ought to be borne in mind that in Soviet 
Russia, like in many other continental countries and unlike our 
system of legal precedents, previous decisions of even superior 
courts are not binding on the courts in later cases, and, therefore, 
there is nothing to prevent a Soviet court tomorrow to refuse a 
divorce to parties on grounds identical with those in a previous case 
when a decree of divorce was granted. 

The absence of definition of grounds for divorce in the Decree 
to which we drew attention and which is confirmed by Mr. Sverdlov 
is, therefore, in our view an unsatisfactory feature of the new law, 
which can in certain circumstances become a real hardship for the 
parties concerned. 

Apart from and in addition to these new difficulties on the road 
to divorce, the costs of divorces which have been granted are high 
and payments by one or both spouses from 500 to 2,000 roubles 
must be made. : 

On February 15, 1947, the Presidium of the Supreme Soviet of 
the U.S.S.R. passed a Decree prohibiting marriages between citizens 
of the U.S.S.R. and foreigners. 
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It is of interest to mention this Decree because it shows that 
the whole sphere of marriage laws is at present in a transitory 
state, greatly influenced by conditions created by the war and its 
aftermath. . 

On the one hand the collossal losses in men and women resulting 
from the war induce the Soviet legislator to pass measures which, 
in their view, will strengthen the family bonds and will increase the 
rate of childbirth. To this category belong the already cited law 
of prohibition of abortion and the Decree of July 8, 1944, of 
increased help ‘to expectant mothers, increased protection of 
mothers and children and the creation by this Decree of the title 
‘ Heroine-Mother’ and the orders of ‘ Motherhood-Glory’ and 
medals of ‘ Motherhood ’ to be granted to mothers of large families, 
as well as the imposition of special taxes on bachelors and on 
childless families and on families with a smal] number of children. 

On the other hand the present political considerations make 
possible the passing of such an extraordinary Decree as the one pro- 
hibiting marriages between Soviet citizens and citizens of the whole 
world outside the U.S.S.R. 

It is difficult to foresee in what direction Soviet family law will 
move; will it retain some of the healthier features of the new 
trend, as for instance the requirement that all marriages should be 
registered, and discard the arbitrary elements which we now find 
in it? It is to be expected, however, that before long it will 
further evolve reflecting in its further changes the general develop- 
ment of the country and of its life. 

i M. M. WoLrFr. 


DELEGATED LEGISLATION—SOME RECENT 
DEVELOPMENTS 


In this paper the principal developments discussed are the work of 

_the Select Committee of the House of Commons on Statutory Instru- 
ments, and the growth of the consultative method with particular 
reference to the National Insurance Advisory Committee. 


1. The Select Committee on Statutory Instruments. 

Statutory instruments can be regarded from two standpoints. 
First, their likely effect may be looked at, and examinaticn is then 
directed to their merits to see if their provisions are desirable. 
Secondly, they may be considered as the formal results of the 
delegated power, in which case the question is whether they are the 
type of instrument which the Legislature intended or expected to 
emerge. From either of these standpoints Members may speak 
when the instrument has been laid before Parliament.! It is some- 
times argued that this laying is ineffective; this generally seems to 
mean that too few instruments are examined as to their merits and 
derives more from a dislike of governmental ‘ interference’? than 
from a fear that the substance of the instrument does not reflect 
the intention of the parent Act. The most cogent of the reasons for 
the delegation of the power to legislate is the shortage of Parliamen- 
tary time, and the requirement that Parliament should reconsider 
the merits and policy of any large number of instruments defeats the 
purpose of delegation. The policy of the parent Act has been 
debated; so have the principles of its sections; interests affected by 
the Act have been consulted, their representations considered, 
amendments made and final decisions taken by the Government. 
The point was made most clearly by a Government Department to 
the Donoughmore Committee; in a memorandum the Ministry of 
Transport stated : ‘ Unless Parliamentary approval is to be accorded 
in a way which might be regarded as perfunctory, it would be 
difficult, even if it were possible, to avoid a reopening of the whole 
merits of the various provisions contained in the Rules and Orders 
submitted ’.? It is therefore right that only on rare occasions 
should the merits and policy form the basis of a prayer for annul- 
ment or the opposition to an affirmative resolution. 

In the House of Lords, those instruments which require affirma- 
tive resolutions are referred to the Special Orders Committee, which 
decides, if the order is of the nature of a public Bill, whether there 
should be a debate and, if the order is of the nature of a private or 


1 Though not so as to debate afresh the policy of the parent Act. 
2 Minutes, p. 268 (6). 
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hybrid Bill, whether it should, because of the petitions laid against 
it, be considered by a Select Committee. The question of shortage 
of time which so determines the attitude of the House of Commons 
scarcely arises in the House of Lords. 

The Select Committee regards the formal or constitutional 
aspects. The Committee was first appointed in 1944,° after a debate 
in that year,* to consider every statutory instrument laid or laid in 
draft before the House of Commons, upon which proceedings might 
be taken in either House in pursuance of any Act of Parliament, 
with a view to determining whether the special attention of the 
House should be drawn to it on any of the following grounds: 
that it imposes charges, is not open to challenge in the courts, 
appears to make unusual or unexpected use of the powers conferred, 
purports to have retrospective effect where the parent statute 
confers no such express authority,® that there has been unjustifiable 
delay in publication or in the laying before Parliament or in notify- 
ing the Speaker in accordance with section 4 (1) of the Statutory 
Instruments Act, 1946,° or that for any special reason its form or 
purport calls for elucidation. The powers of the Committee include 
the requiring of written or oral explanation from Government 
Departments and the reporting to the House of this explanation; 
before drawing the atténtion of the House to any instrument, the 
Committee must give departments an opportunity for such explana- 
tion. This order of reference gives the Committee no power to 
inquire into the merits of an instrument. 

Sir Gilbert Campion (then Clerk of the House of Commons) made 
two proposals to the recent Select Committee on Procedure, which 
would have greatly extended the powers of the Statutory Instru- 
ments Committee, and which serve to show its present function. 
The first proposal was that the latter Committee should examine 
every statutory instrument which is subject to annulment and be 
empowered to report on its merits, as an exercise of the powers 
delegated. Sir Gilbert admitted that the merits and policy of the 
parent Act should not be discussed, and recognised that the distinc- 
tion might be difficult to maintain.” None of the other witnesses 
supported this proposal. The principal objections were two: first, 
that it would divide the Select Committee ‘on party lines and, 
secondly, that it would add so greatly to the work of the Committee 
as to prevent it functioning at all. This latter objection was 
particularly stressed by Sir Charles MacAndrew as Chairman, and 
by Sir Cecil Carr as Assistant to the Statutory Instruments Com- 
mittee.° The Government rejected the proposal on the ground that 


3 401 H.C. Deb. & s., cols. 310-11. 

4 400 H.C. Deb. 5 s., cols. 202-99. 

5 Added in 1946. 

6 Added in 1948. 

7 Third Report of Select Committee on Procedure (Appendix to Report, para. 
30 (1) ), H.C. 189-1 of 1946. 

H.C. 189-1 of 1946, para. 4621. 
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it would mean Ministers attending before the Committee to defend 
the policy embodied in the instruments.® The Clerk of the House in 
answer pointed out that the merits of an instrument, as an exercise 
of the powers delegated, were not the same as the policy of the 
instrument or of the parent Act. In the normal type of delegated 
legislation, where the limits of the power are clearly defined, the 
merits of an instrument, in his view, consisted in its effectiveness 
in carrying out an accepted policy without unnecessary interference 
. with the rights of the public.*° But this does not seem to meet 
the criticisms for, if the Committee is to be enabled to report that 
an instrument is not effective in carrying out the policy of the Act 
(a decision which would be very difficult to make before there 
had been experience of its practical working), Parliament is 
attempting to instruct the Executive how best to govern and to 
suggest, inevitably, alternatives lines of detailed administration. 
Such is not and cannot be a Parliamentary function. The second 
proposal was that the Select Committee should have power to 
inquire into and report on any grievances arising out of instruments 
actually in operation.’ Again, this proposal received no support. 
It was not clear how it could be tackled at all, but there was agree- 
ment that this Committee was not the proper organ. Sir Gilbert 
later explained that what he had meant was that the Committee 
should inquire not into the grievances themselves but into the 
operation of instruments which had been the subject of reasonable 
complaint.!? The opinion has indeed often been expressed that the 
methods whereby complaints can be made by Members of Parlia- 
ment against particular administrative action are inadequate. In 
their Third Report, the Select Committee on Procedure in 1946 said 
of both Sir Gilbert Campion’s proposals that they ‘ would go some 
way to supplement the inadequate and unsatisfactory opportunities 
which the House at present possesses for exercising its control over 
one aspect of administration’, but they preferred to recommend 
the setting up of another Select Committee to inquire into the 
delegation of legislative power generally.** The Government, how- 
ever, has declined to support this recommendation at the present 
_ time.'* It would seem both impossible and inappropriate for one 
Committee to deal with complaints arising on all the subjects dealt 
with by statutory instruments. The alternative which has been 
constantly advocated is the setting up of committees of members 
attached to departments. There is, however, a serious objection to 
this. Criticism of policy and the making of complaints: are proper 
functions for Parliament to which Ministers are responsible and 


° H.C, 189-1 of 1946, para. 3180 (12). 
10 Ibid., para. 5719 (89)-(40). 

11 Ibid. (Appendia to Report, para. 30 (2) ). 
12 Ibid., para. 5719 (42)-(46). 

13 Ibid. (Report, para. 30). 

14 443 H.C. Deb. 5 s., cols. 1557-8. 
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where, if they are not quickly to lose their reputations, they must 
adequately defend themselves. But it is the duty of the Govern- 
ment to govern, and departments must be run by Ministers, not 
Parliamentary Committees. As Sir Cecil Carr has stated: ‘ The 
proposal may be said to involve a more definite intrusion by the 
Legislature into the daily routine of administering the government 
of the country than has hitherto been undertaken. ... When the 
question of committees sitting attached to all the different depart- 
ments has been proposed in the past . . . there were witnesses who 
thought that a committee of the House should actually sit inside the 
department because all the material would be there... . It seems 
to me a remarkable constitutional innovation that Members of the 
House of Commons. should invade Whitehall. The House might not 
welcome reciprocity on those lines ’.1* Sir Gilbert Campion himself 
has pointed out the difference between the present powers of the 
Statutory Instruments Committee and the powers which it would 
have if his proposals were adopted. The present Committee, in his 
words, ‘is looking at the formal aspects and I am thinking of 
something which would look more at the instrument itself ’.?° 
Nevertheless, the Committee’s terms of reference are not narrow. 
The duty to draw the attention of the House to an instrument which 
‘ appears to make some unusual or unexpected use of the powers 
conferred ’ has been called by the Member who in 1944 moved that 
the Committee be set up, ‘a most original and brilliant piece of 
draughtsmanship’. He adds: ‘It is not desirable that a minority 
in Parliament which has failed to defeat the Act establishing the 
policy should be encouraged to oppose the statutory instrument 
giving effect to the policy. What should however be provided 
against is that a Minister should be able to use his powers in a way 
not contemplated by Parliament °.” Similarly, the Lord President 
of the Council has said : ‘ What is important is that the subordinate 
legislation should not go outside the authority given by Parliament. 
That is the great thing that has to be watched ’.1* The function of 
the Committee has been thus described by its Chairman: ‘If 
Members of Parliament were all perfect and able to do an 
inestimable amount of work, they would read all [the statutory 
instruments] through themselves and, if they desired, they could 
put down a prayer against any particular one but to save them 
doing that, this Committee is set up. Our function is to go through 
them and report to the House for their action if we think there is 
a ything unexpected or any unjustifiable delay or something that 
eails for elucidation ’.*? The Committee as such never makes an 


15 H.C. 189-1 of 1946, paras. 4621 (4), 4677, 4716. 
16 Ibid., para. 6067. 
17 Mr. Hugh Molson, M.P., Delegated Legislation (Hansard Society Pamphlet). 


p. 8. 
18 H.C. 189-1 of 1946, para. 3679. 
19 Ibid., para. 4704 (Sir Charles MacAndrew). 
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official ‘prayer’ in the House, although Members of the 
Committee are free to do so.” 

The distinction made by the Committee between examination 
of the merits and policy of an instrument and the decision that an 
unusual or unexpected use has been made of the power to legislate 
has been exemplified by Sir Cecil Carr : ‘The line taken from the 
beginning has been: if you have a price-fixing order for potatoes 
. . . and the price goes up 2d. or down 2d., that is policy and 
merits, but, if you found it went up suddenly by 10s., that was 
something you might regard as an unusual or unexpected use of 
the power ’.”* 

From its first sitting until the end of the 1947-8 session the 
Committee examined approximately 3,200 instruments and sub- 
mitted 52 routine and 8 special reports to the House. It has drawn 
the attention of the House to 16 instruments which appeared to 
make an unusual or unexpected use of the powers conferred. Two 
examples may be given. The first was one of the type suggested 
by Sir Cecil Carr in the example quoted above. Under the Raw 
Cocoa (Control and Maximum Prices) (Amendment) Order, 1947,” 
the price of raw cocoa to manufacturers in this country was raised 
from 51s. to 119s. per hundredweight, and the Ministry of Food sent 
a senior official to the Committee to explain the reason for the 
increase. The Ministry’s buying price, it appeared from his 
evidence, was determined by the world price following the New 
York market price, which had soared when America removed con- 
trols. Questions were asked to ascertain to whom the additional 
money went, and the Government’s policy to the African native 
was discussed. Presumably, however, whatever explanation had 
been .given, the Committee would have drawn the attention of the 
House to the instrument, since it was of opinion that the power 
delegated was meant to enable the Minister to vary within narrow 
limits the controlled price of raw cocoa, not to double the price at 
one stroke. Some of the questions very closely approached the 
merits and policy of the action. One Member suggested that it 
might have been fairer to the public if the price had been gradually 
increased, and that the Colonial Office might have seen to it that the 
profit went back to the growers for the improvement of the 
plantations.» The giving of an explanation to the Committee by a 
departmental official both clarifies the issue and saves time, 
enabling criticism in the House to be relevant and informed. 
Equally desirable are questions for the elucidation of the explana- 
tion. But implied or expressed criticism of the policy and merits of 
the instrument fall, it is submitted, outside the Committee’s terms 
of reference and should be addressed to the responsible Minister in 


20 H.C. 189-1 of 1946, paras. 4719-21. 

21 [bid., para. 4669. 

22 S.R. & O., 1947, No. 552. 

23 H.C. 141 of 1946-7 (Minutes of Evidence, paras. 16-18, 23). 
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the House itself. The second example concerns the Seizure of 
Food Order, 1948.74 This Order provided for the seizure and sale 
of any article of food in respect of which an offence against 
Regulations 55 and 55AB of the Defence (General) Regulations had 
been or was believed to have been committed. In addition it 
authorised the deduction of expenses incurred by or on behalf of the 
Minister whether conviction or acquittal of the accused ensued. 
The proceeds of sale, less these expenses and subject to certain 
directions which might be made by the courts, were to be returned 
to the owner. The Committee particularly requested to be informed 
of the statutory provision which authorised the deduction of 
expenses. The Ministry of Food sent a memorandum to the Com- 
mittee first pointing out that the Defence Regulations gave power 
to the Minister when making the Order to provide for ‘ any 
incidental and supplementary matters’ which he thought 
‘ expedient for the purposes of the Order to provide’, and secondly, 
claiming that- ‘the deduction of expenses is only reasonable to 
ensure that the Ministry is not involved in financial loss through 
the handling of property which may be that of a person who has 
been convicted of a serious offence ’ or where the offence is believed 
to have been committed. In practice, the department stated, no 
deduction of expenses was made where a person was acquitted.” 
The Parliamentary Secretary to the Ministry of Food had given 
an undertaking in the House that the Order would be amended to 
provide that no expenses should be deducted where no conviction 
was obtained.*® In addition, the question of the vires of the pro- 
vision for the deduction of expenses was referred to the Solicitor- 
General for his opinion.*” In this example, opposition to the Order 
had already been voiced in the House when the Committee first 
examined it. This also happened in the case of the Registration for 
Employment Order, 1947 ** (the ‘ spivs and drones’ Order). This 
reversal of the usual procedure does not make the Committee’s 
examination in any way superfluous; in the Committee, Members 
may question the Ministry’s senior officials on certain aspects of the 
instrument ; in the House, they cannot. So long as the officials are 
not questioned on the policy and merits, the responsibility of the 
Minister is not impaired. 

The Committee has drawn the attention of the House to seven 
instruments the form or purport of which called for elucidation, 
and to thirty-two instruments where the publication or laying before 

‘Parliament appeared to have been unjustifiably delayed. In 1946 
the Committee expressed strongly their disapproval of instruments’ 


24 SI 1948, No. 724. 

25 H.C. 201 of 1947-8 (Seventh Report, Appendix II). . 

26 449 H.C.Deb. 6 s., col. 2141. The amending Order (SI 1948, No. 953) deletes 
reference to expenses entirely. And see 449 H.C.Deb. 5 s., cols. 53, 2194-46. 

27 H.C. 201 of 1947-8 (Seventh Report, Appendix II, para, 4). 

28 S.R. & O., 1947, No. 2049 (and see H.C. 201 of 1947-8, Second Report and 
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which purported to have retrospective effect although there was 
no express statutory authority for this’; as a result, the power 
of drawing the attention of the House to such instruments was 
added to the terms of reference and has been used on one occasion.*° 
The Committee has not discovered any instrument which imposes 
a charge within the meaning of the first head of reference or which 
is made in pursuance of an enactment containing specific provisions 
excluding it from challenge in the courts (the second head). The 
total number of instruments, therefore, to which the attention of the 
House has been drawn by the Committee up to the end of the 
1947-48 session is fifty-five. This means that the Committee 
thought that an unusual or unexpected use of the power had been 
made, or that the form or purport of the instrument required elucida- 
tion, or that the instrument had retrospective effect without express 
authority, in less than one per cent. of all those examined. The 
total number of instruments registered is of course far greater than 
the number examined. A scrutiny of the instruments registered 
under the numbers 1-200 for 1948 shows that only seventy-one ~ 
of these were examined by the Committee. Of the remainder, 
seventy-two were not published by the Stationery Office for sale 
to the general public; there are broadly four categories in this 
group *!: first, local instruments; second, any general instrument 
certified by the Minister concerned to be of a class of documents 
which is or will be otherwise printed as a series and made available 
to the persons affected; third, temporary instruments; fourth, 
instruments the printing and sale of which would be ‘ contrary 
to the public interest’ in the opinion of the Minister concerned.*” 
, Again, forty-seven of the 200 were not required by the parent Act 
to be laid before Parliament ; these include orders under the Wages 
Councils Act, 1945, the Requisitioned Land and War Works Act, 
1945, the Trading with the Enemy Act, 1989, and eighteen other 
statutes. A further seven were laid but were not examined because 
no provision had been made rendering them subject to Parlia- 
mentary proceedings. 

Indirectly and through Special Reports, the Committee has had 
considerable influence. The Seventh Report of the 1945-6 session 
Committee drew attention to thirteen instruments the publication 
or laying before Parliament of which appeared to have been unjusti- 
fiably delayed; its Ninth Report listed seven more; the Tenth to 
Fourteenth totalled another seven; none appeared in the Fifteenth 
to Twenty-first Reports.” In the whole of the 1946-7 session, the 


29 H.C. 187 of 1945-6 (Second Special Report, para. 3); 

30 Teather (Charges) (No. 1) Order, 1947 (S. R. & O., 1947, No. 2800), See 
H.C. 201 of 1947-8 (Fifth Report and Appendix). 

31 SI 1948, No. 1, regs. 5, 6, 8. 

32 The great majority fell under the first category; to date, no SI has been with- 
held under reg. 8 (the fourth category). 

33 H.C. 187 of 1945-6. 
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attention of the House was drawn to two such instruments *4 and 
to only one in the 1947-8 session.** The need for consolidation of 
over-amended instruments has been urged **; so has the desirability 
of descriptive short titles.” The issue of explanatory notes was 
welcomed by the Committee. It cited the following instrument : 
“The Laundry (Control) Order, 1942, as amended by the Laundry 
(Control) (No. 2) Order, 1942, shall have effect as if sub-para- 
graph (8) of paragraph 2 were omitted and the Laundry (Control) 
(No. 2) Order, 1942 is hereby revoked’. The Committee com- 
mented : ‘To that unilluminating provision the following explana- 
tory note is added: ‘‘ The effect of this Order is that a launderer 
is no longer required to give notice to the Board of Trade if he 
intends to close down his business either temporarily or per- 
manently ”.’? The Committee suggested that the explanatory note 
might have been placed, with advantage, in the forefront of the 
Order itself.** Sub-delegation has also been the object of the 
Committee’s attentions,** and concern is expressed ‘over the 
difficulty of knowing in each case whether the directions, require- 
ments or other details will or will not take the form of statutory 
instruments and whether they will or will not escape any provision 
in the parent statute which would cause them to be laid before the 
House and be subject to annulment on motion.’*° In 1944, the 
Committee referred to ‘ the apparent absence of any principle deter- 
mining the choice between the procedure by affirmative resolution 
and the procedure for annulment of rules and orders by adverse 
prayer ’.*? In 1947 the Committee again drew attention to the need 
of ‘some considered formula ’,*? but the Lord President of the 
Council answering a question in the House refused to lay down any 
rules and attempted to pass the responsibility on to Parliament 
‘because the Bill comes before Parliament and Parliament can 
argue the point and decide it’.‘* This idea that Parliament is 
the appropriate body to decide such matters, rather than the drafts- 
men under the guidance of Ministers and officials, is merely playing 
with constitutional phraseology and is presumably not intended 
as a serious contribution. One additional power must be noted. 
Under the Statutory Instruments Act, 1946, instruments may, 
exceptionally, be laid after becoming operative. To avoid criticisms 
similar to those directed against Provisional Rules under the Rules 


54 H.C. 141 of 1946-7 (Second and Sixth Reports). 

35 H.C, 201 of 1947-8 (Eighth Report). 

36 H.C. 187 of 1945-6 (Second Special Report, para. 4); H.C, 141 of 1946-7 
(Special Report, para. 4); H.C. 201 of 1947-8 (Special Report, para. 10). 

87 H.C. 187 of 1945-6 (Second Special Report, para. 5, and Third Special Report, 
paras. 11-15); H.C. 201 of 1947-8 (Special Report, para. 9). 

38 H.C..187 of 1945-6 (Third Special Report, paras. 7-10). 

39 Ibid., para. 16. 

40 H.C. 201 of 1947-8 (Special Report, para. 3). 

41 H.C. 113 of 1943-4 (Special Report, para. 4). 

42 H.C. 141 of 1946-7 (Special Report, paras. 5-6). 

43 443 H.C.Deb. 5 s, cols. 1830-1: . 
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Publication Act, 1898, the Speaker of the House of Commons must 
be notified of any such instruments.** The Select Committee has 
been empowered to consider any of these notifications,“ and, as 
we have noted, to draw the attention of the House to cases of 
unjustifiable delay in notifying the Speaker. 

The idea of a Select Committee operating in this way was 
generally opposed as impracticable before it was tried. Sir Arthur 
Robinson, Secretary to the Ministry of Health in 1931, failed to 
see how it could avoid going into the question of merits.*® Sir Ivor 
Jennings considered that the task would be impossible and that 
Members could not be found to undertake it.47 On the other hand, 
the Donoughmore Committee recommended a Standing Committee 
to be established in each House with the duty of scrutinising not 
only the regulations but also every Bill containing proposals for 
conferring legislative powers on Ministers.** Dr. C. K. Allen has 
recently revived this latter reeommendation.*° 

To sum up: the amount of work, most of it drudgery, which 
is done by the Committee with the assistance of Sir Cecil Carr *° is 
considerable. The value and importance of this work are undeni- 
able. The very existence of the Committee must prevent more 
shortcomings than the Committee detects; unjustifiable delay in 
publication and laying before Parliament has almost ceased; the 
‘intelligibility of statutory instruments has slightly increased. Old 
practices and new developments are quickly noted and, where 
necessary, watched. For good, well-planned administration in the 
modern State, the Goverment must possess considerable legis- 
lative and judicial (in addition to executive) powers. The greater 
the power, the greater the need to ensure that it is used only for the 
purpose and in the way authorised. Moreover, misapplied power 
is not only dangerous, it is also wasteful. The fear is that the Select 
Committee will be swamped and forced to be less thorough. In the 
1946-7 session, 795 instruments were examined. In the 1947-8 
session, the figure was 1189. Under the Statutory Instruments 
Act, 1946, the effect of which is only now beginning to be felt, not 
only those instruments made but also those confirmed or approved 
by a Minister and required to be laid before Parliament, now come 
before the Committee.“ More than half of the instruments 


44 S. 4 (1). 

45 445 H.C.Deb. 5 s, cols. 1824-5 (December 17, 1947). 

46 Donoughmore Committee Minutes of Evidence, paras. 1935-47. 

47 Parliament (1989), p. 491. The idea was, however, welcomed by Professor 
Robson in Political Quarterly, Vol. 3, No. 3, pp. 354-5 (1932). 

48 Cmd. 4060, pp. 62-4, 67-70. : 

49 H.C. 189-1 of 1946, para. 4793 (8)-(20). 

50 In 1932 Sir Ivor Jennings suggested that the quality of the control exercised by 
the Committee would depend very largely on its clerk. It seems inevitable that 
the quality will depreciate when a successor has to be found to Sir Cecil Carr. 
(See Publio Administration, Vol. 10, p. 336.) 

31 See definition of * statutory instrument ’ in s. 1 (1). 
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examined still derive from emergency legislation, though the propor- 
tion is decreasing. On the whole, it seems unlikely that the number 
of instruments will soon start appreciably to diminish. It remains 
to be seen whether the Select Committee as at present constituted 
can continue to carry what may be an ever-increasing burden. 


2. Consultation of Interests. 

Government by consent has always, no doubt, depended to some 
extent on direct consultation as well as on the more usual indirect 
consultation through Parliamentary representatives. Proposed Bills 
have long been discussed outside Parliament before introduction. 
But the importance of this practice when applied to delegated legis- 
lation is obviously much greater, as Parliamentary consideration 
will not automatically follow. When this practice works well and 
fully, it solves much of the constitutional problem involved in the 
delegation of legislative power. For to Parliament—a general body 
—are left those general matters for the examination of which it is 
both fit and has opportunity, while to the interests affected or their 
representatives is left the examination of particular, specialised and 
technical details. The Parliamentary function is therefore doubly 
important for it is not only to debate principle and policy but also 
to ensure that no sectional interest is able to exert a disproportionate 
influence in any particular sphere of legislation. Since, however, 
in this case the function is performed when the Bill containing the 
power to legislate is being considered and therefore precedes the 
exercise of the power, it becomes clear that the central and recurrent 
problem of delegated legislation is how to determine what is general 
and therefore should be in the Bill for Parliamentary consideration 
and what is particular and therefore should be left for governmental 
regulation. We cannot, however, attempt a solution to this pro- 
blem in this article. 

We are not concerned here with the departmental practice of 
consultation. It is no doubt true as Sir W. Graham Harrison has 
said that ‘No Minister in his senses with the fear of Parliament 
before his eyes would ever think of making Regulations without 
(where practicable) giving the persons who will be affected thereby 
(or their representatives) an opportunity of saying what they think 
about the proposal ’.°? The practice is common and of the utmost 
importance. But we limit ourselves here to statutory requirements. 

It has been argued that the departmental practice should be 
made obligatory by statute in all cases. As is well known the Rules 
Publication Act, 1893,°* required the publication of proposed rules 
at least forty days before they were made and required the rule- 
making authority to consider any representations made by any 
public body. As is also well known, certain departments were 
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excluded by the Act from its operation and a great number of 
subsequent statutes excluded their regulations. The Statutory 
Instruments Act, 1946, in repealing the Rules Publication Act, 1898, 
did not make any provision for this type of ante-natal publicity. 
This omission was defended by the Lord Chancellor on the ground 
that the development of the departmental practice made the pro- 
vision both inadequate and superfluous. He said, ‘ We no longer 
promulgate the regulations or rules in the Gazette and wait for 
representations to be made. We go to the trade or interest con- 
cerned and deal with it by getting them round the table, hearing 
what they have to say, and then drafting the rules after obtaining 
their views ’.°* At the same time, the general requirement of the 
Rules Publication Act, 1893, has for a long time been paralleled by 
specific requirements in particular Acts. These requirements have 
reached their furthest development in the National Insurance Act, 
1946, under which the Minister has to submit his regulations to a 
statutory advisory committee for their consideration, and in such 
Acts as the Dock Workers (Regulation of Employment) Act, 1946, 
where the legislation is proposed by those individuals whom it will 
affect. An account of the ordinary types of statutory requirement 
must, however, precede the extraordinary. The ordinary types are 
two. The first requires that individuals affected by the proposed 
instrument shall have an opportunity of stating their case to the 
rule-making authority. The second requires the Minister to con- 
sult specified interests, including statutory advisory bodies. 

(a) Individual objection. This type of statutory requirement 
is well exemplified by the Factory Acts. Lord Shaftesbury’s Act 
of 1888 to regulate the Labour of Children and Young Persons in 
the Mills and Factories of the United Kingdom, empowered 
inspectors to make ‘ all such Rules, Regulations and Orders as may 
be necessary for the due Execution of this Act . . . Provided, 
nevertheless, that any such Orders may be altered and disallowed 
by one of His Majesty’s Principal Secretaries of State, on com- 
plaint made to him by memorial from any party interested.’ * 
Again, under the Factory and Workshop Act, 1891, the chief 
inspector was authorised, after the Secretary of State had certified 
the necessity, to propose special rules in particular cases to the 
factory occupier, who could object within twenty-one days. If the 
occupier objected and the Secretary of State did not meet his 
objection, ‘the matter in difference between the Secretary of State 
and the occupier ’ was referred to arbitration. The two arbitrators 
and the umpire were empowered to examine witnesses on oath and 
to consult counsel and any engineer or scientific person.*® The 
Act of 1895 provided that in such cases the arbitrators or umpire 
could on the application of workmen employed in the factory, 


54 139 H.L.Deb. 5 s., col. 330. 
55 3 & 4 Will. 4, c. 108, ss. 18-19. 
56 Ss, 8-12, Sched. 1. 


808 .. THE MODERN LAW REVIEW i Vou. 12 


appoint a person to represent the workmen on the same footing 
as the other parties.” The constitutional interest of this procedure 
needs no stressing. Had it been developed, this idea of requiring 
a Minister, represented by an official, to submit to arbitration on 
equal footing with an individual having an interest might well have 
altered the whole aspect of delegated legislation. Whether it would 
have remained possible to conduct administration on these lines 
may be doubted. At all events, the procedure did not survive. 
The consolidating Act of 1901 empowered the Secretary of State 
to make regulations for dangerous trades. If objections were made 
to his proposals, a public inquiry was held.” ‘The Factories Act, 
1987 has similar provisions for the making of ‘ special regulations ’.*° 
A modern example of this type of statutory requirement can be 
found in the Radioactive Substances Act, 1948, which provides for 
publication of the proposal to make regulations, and opportunity 
for objections followed by either public inquiry or a personal 
hearing.“ This type of procedure is of course common for pro- 
visional orders, special orders and special procedure orders. 

(b) Consultation with specified interests. The Minister is here 
required to consult certain specified interests before he makes the 
instrument. These interests are normally either statutory advisory 
bodies or representatives of those likely to be affected or local 
authorities. The London and Home Counties Traffic Advisory 
Committee set up by the London Passenger Transport Act, 19838 ** 
following an earlier model, and the Merchant Shipping Advisory 
Committee set up under the Act of 1906 °? are well-known examples. 
Other Acts establishing similar bodies for this purpose include 
Importation of Plumage (Prohibition) Act, 1921,°° Therapeutic 
Substances Act, 1925,°4 Fertilisers and Feeding Stuffs Act, 1926," 
Agricultural Development Act, 1989,°° Goods and Services (Price 
Control) Act, 1941,°’ Licensing Planning (Temporary Provisions) 
Act, 1945,°* Coal Industry Nationalisation Act, 1946,°° National 
Insurance (Industrial Injuries) Act, 1946,” Fire Services Act, 
1947,71 Agriculture Act, 1947,7* and Radioactive Substances Act, 
1948.78 


57 58 & 59 Vict. c. 87, s. 12. 

58 64 Vict. & 1 Edw. 7, c. 22, ss. 80-86. 
59 §. 129, Sched. 2. 

60 §. 9. 

61 Ss. 57-66, Sched. 12. 

62 §. 79. 
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Before making a development council order under the Indus- 
trial Organisation and Development Act, 1947, the department 
concerned is required to consult any organisation appearing to be 
representative of substantial numbers of employers and workers 
in the industry.”* The Agriculture Act, 1947, requires the Minister 
to consult bodies representative of the interests of landlords and 
tenants before making certain regulations and orders.” 

Ministers are frequently required to consult local authorities 
before making statutory instruments. Under the Local Government 
Boundary Commission Act, 1945, the Minister is required to make 
regulations laying down general principles for the Commission after 
consultation with such associations of local authorities as appear 
to him to be concerned.’® Similar modern requirements are to be 
found in the Town and Country Planning (Scotland) Act, 1945,77 
the Fire Services Act, 1947,78 the Distribution of Industry Act, 
1945,” the Housing (Financial and Miscellaneous Provisions) Act, 
1946,°° and the Probation Officers (Superannuation) Act, 1947.8! 

Where any of these statutory provisions operate, the effect is 
that the Minister must generally consult some body before he 
makes the instrument. Where that body is specified (for example, 
an Advisory Committee) failure to consult would invalidate the 
instrument.*? But where, as is often the case, the Act requires 
the Minister to consult ‘ such bodies as appear to him to be repre- 
sentative of the interests concerned’, proof of failure to consult 
becomes difficult; when the requirement is to consult ‘ such bodies 
(if any) ’,°* it becomes impossible. Section 1 (1) of the New Towns 
Act, 1946, provides: ‘If the Minister is satisfied, after consultation 
with any local authorities who appear to him to be concerned, that 
it is expedient in the national interest that any area of land should 
be developed as a new town by a corporation established under 
this Act, he may make an order designating that area as the site 
of the proposed new town’. The Minister normally holds a con- 
ference with the local authorities who appear to him to be con- 
cerned. In Rollo v. Minister of Town and Country Planning,** 
the conference was held before the Act had been passed by the 
House of Lords. Up to the date when the Minister made his final 
order it was open to the local authorities to put before him any 
matter which they thought of importance. It was held by the 
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Court of Appeal that there had been consultation within the mean- 
ing of the Act ® and that the Minister was not obliged to complete 
the consultation stage before he published the draft order. 
Bucknill, L.J., stated: ‘In my view . . . [consultation] means ` 
that, on the one side, the Minister must supply sufficient informa- 
tion to the local authority to enable them to tender advice, and on 
the other hand, a sufficient opportunity must be given to the local 
authority to tender advice ’.*° It is clear that Parliament intended 
the Minister to decide which local authorities were concerned.*’ 

In the majority of the cases where the Minister is required to 
- consult local authorities or representatives of affected interests, no 
doubt the Act is merely formalising what was already departmental 
practice. The greater the information obtained, the more likely 
is it that the regulation will achieve its purpose; the more those 
affected are consulted, the smoother will run the administration, 
provided that those affected feel that their representations have 
been properly considered. From this point of view,®* then, the 
reminder in the Act does no harm and may do good. Where the 
affected interests can be ascertained in advance, the mandatory 
‘ shall consult’ should replace the more usual permissive phrase; 
an additional general phrase would then be necessary formally 
to empower the Minister to consult any other interests as he 
thought fit. 

We now pass from the ordinary to what we have called the 
extra-ordinary types of consultation. 

(c) Preparation by Affected Interests. Here the power to draft 
the instrument is delegated to the individual or group and the 
Minister becomes a confirming or approving authority. Local 
authorities, of course, have long exercised this power, but in this 
case the relationship of the local to the central authority is special 
and not to be compared with that of the individual to the 
administration. 

Certain Factory Acts delegated to the occupier of a factory the 
power of making rules to compel the observance of the requirements 
of the Acts regarding cleanliness, ventilation and general health 
matters.*® Marketing schemes under the Agricultural Marketing 
Act, 1931,” and the Sea Fish Industry Act, 1988,°! are made by 
persons substantially representing the producers of a product in an 
area with elaborate procedures for public inquiries and polls. 
Redundancy and price schemes under the Cotton Industry 


85 See also Fletcher v. Minister of Town and Country Planning [1947] 2 All E.R. 
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(Reorganisation) Act, 1989,°? followed a similar procedure. In 
these two latter Acts an Advisory Committee examines the scheme 
and its report is laid before Parliament. Under the Hill Farming 
Act, 1946,” a land improvement scheme may be submitted to the 
Minister by any person having an interest in the land or desiring to 
acquire an interest or by two or more such persons, and the 
Ministers may approve the scheme and make. grants. Perhaps, 
however, this is delegated administration, not legislation. 

We are on different ground when we come to the Dock Workers 
(Regulation of Employment) Act, 1946,°4 which provides that 
schemes ‘ for ensuring greater regularity of employment for dock- 
workers and for securing that an adequate number of dockworkers 
is available for the efficient performance of their work’ may be 
prepared jointly by bodies representative of dockworkers and 
employers. If the Minister is satisfied with the scheme, he prepares 
a draft order embodying the scheme and publishes it. Instead, 
he may remit the scheme for reconsideration with his comments. 
If no objections are made to the published draft, the Minister may 
approve the scheme with minor modifications. If objections are 
made, the Minister ‘ shall cause inquiries to be made’ and may, 
after considering ‘ the result of the inquiries’, make the order with 
modifications.’ 

(d) Approval by statutory body. Under a few recent statutes, 
regulations have to be submitted to a statutory body by the 
Minister and the report of that body laid before Parliament. The 
effect is that the Minister must either accept the report with its 
proposed amendments or be prepared to defend his refusal to do so 
in Parliament. It is right that the last word should rest with the 
Minister; but he will be a very foolish Minister who repeatedly 
insists on having it by refusing to accept the advice of a statutory 
body specially charged with advising him. Three examples of this 
type of consultation are to be found in the Control of Employment 
Act, 1939,°° the Requisitioned Land and War Works Act, 1945,°7 
and the National Insurance Act, 1946.°° We will deal with the 
last and most important, 

The affected interest under the National Insurance Act is the 
whole nation. The number of categories is too large for repre- 
sentation on any committee. At random, we think of housewives, 
charwomen, students, orphans, lawyers, doctors, fishermen, airmen, 
public officers, schoolteachers, nurses, professional sportsmen, com- 
mercial travellers and so on, all of whom clearly present different 


82 Ss, 6-19, 25. 

®3 Ss. 1-7, Sched. 1. 

94 Ss, 1-2, Sched. 

35 E.g., S.R. & O., 1947, No. 1189. 

$6 Ss, 1 (1), 5 (1). For example of Report of Committee see H.C. 107 of 1939-40. 
87 Ss. 9 (6), 17. 

98 5, 77. 


812 THE MODERN LAW REVIEW Vor. 12 


problems of administration. The Act compromises.” Apart from 
the chairman, the authorised number is not less than four nor more 
than eight, including at least one woman; one of the members is 
to be appointed after consultation with organisations representative 
of employers, another after consulting workers’ organisations, a 
third after consulting friendly societies, and a fourth after consulting 
the appropriate Northern Irish authority. Four others have in 
fact been appointed: a former President of the Society of Medical 
Officers of Health in Scotland, a well-known administrative lawyer, 
an alderman, and the Warden of a College Hall of Residence for 
Women. The chairman is Sir Will Spens.t Members are appointed 
by the Minister, normally for five years. No member of the House 
of Commons may sit and the Minister has power to dismiss any 
member for unfitness or incapacity. 

. The functions of the Committee are to give advice and assistance 
to the Minister in connection with his duties under the Act, and 
in particular to consider and advise him on any special matters 
which he refers to them.2 Also, before making any regulation 
‘under the Act, the Minister must submit a preliminary draft to 
the Committee, save in certain cases. The Committee must publish 
notice of the fact that a draft has been received, state where copies 
may be obtained and explain how and when objections may be 
‘made. The objections must be written and specify the particular 
alterations asked for. The Committee also hears oral evidence at 
its discretion. The Committee examines the draft and the 


objections and reports to the Minister who, having considered the | 


report, makes the regulation or draft regulation; this is laid before 
Parliament together with the Committee’s report and a statement 
by the Minister showing amendments made by him since the Com- 
mittee’s report, the effect of the Committee’s recommendations 
and the reasons for not adopting any particular recommendation. 
In cases of urgency or for any other special reason, the Minister 
may make the regulations before receiving the Committee’s report 
but such provisional regulations are only valid for three months 
after he has received the report.° 

Between November 14, 1947, and June 18, 1948, the Committee 
examined seventeen sets of regulations and reported on two special 
questions submitted to them by the Minister. The first of these 
questions was whether shore fishermen should be treated as 
employed or self-employed persons for the purposes of the Act. 
The Committee received written representations and also heard oral 
evidence. The manner in which the Committee dealt with this 
matter indicates the thoroughness of their general approach. They 
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noted * first that the principle of the Act was that eligibility for 
unemployment benefit depended on the claimant being employed 
(those self-employed or not gainfully employed being excluded) and 
that although the Minister had power to vary classifications he pre- 
sumably should not contravene this principle so as, for example, 
to include self-employed persons whose continued employment 
depends on circumstances beyond their control, such as the weather. 
The particular problem was complicated by the fact that certain 
members of the crew were also owners or part-owners of the boat, 
but it was decided that no useful criterion could be evolved based 
on the degree of ownership. The recommendation ê was that such 
owners or part-owners should, with the other members of the crew, 
be treated as employed persons, subject to certain exceptions." 
The reason for this decision was based purely on the policy that, 
due to the presence in a very unusual degree of ‘a sense of 
solidarity, of social equality, and of identity of interest between 
members of the crew concerned, irrespective of ownership of the boat 
in whole or part ’, it would be most unwise to drive a wedge between 
an owner or part-owner and the rest of the crew.” That this 
method of approach is desirable can hardly be doubted, but it is 
worth noting that the Committee could easily have taken a much 
more restricted view of their functions or even have argued merely 
on the question whether shore fishermen who owned or partly owned 
a boat fell within the dictionary meaning of ‘ employed’, or within 
that of ‘ self-employed ’; the attitude of the Committee that they 
are, within the intention of the Act, a policy-recommending body 
makes their reports of the greatest interest and value. 

The Committee recommended amendments of varying impor- 
tance in all but one of the seventeen sets of regulations submitted 
to them. In every case, the Minister accepted all their recommen- 
dations which were unanimous, except in one instance.* In 
addition, on several occasions, undertakings were obtained from the 
Ministry on the strength of which amendments were not recom- 
mended. The liaison between the Committee and the Ministry 
obviously has to be close if the system is to work satisfactorily ; it 
certainly appears from the reports that this is so. On more than 
one occasion the Committee have asked the Ministry to redraft and 
resubmit parts of regulations which appeared to be unnecessarily 
obscure and this has been done °; there seems every reason to expect 
that the intelligibility of National Insurance regulations will as a 
result become a model for other departments. The number of 
important recommendations made and accepted’ as amendments 
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is very large. Only a few can be indicated here. A maternity 
benefit regulation was amended to ensure that officers of the 
Ministry could not make inquiries as to the advice given to a woman 
by her doctor or midwife.*° The question of supplementation by 
employers of unemployment benefit was considered.*' It was 
recommended that doctors employed whole-time in all hospitals 
should be insured as employed persons; so also whole-time coroners 
employed under public or local authorities; so also registrars of 
births, deaths or marriages who are not salaried officers **; the cases 
of many other groups were considered and recommendations made 
or not made. A contributions regulation exempts from liability to 
pay all those who are receiving full-time education up to the age 
of eighteen, and those who are receiving full-time training at a 
course provided by or on behalf of a Government Department; 
representations were made to the Committee that this exemption 
should be extended to cover all students continuing whole-time 
education beyond the age of eighteen; certain amendments were 
recommended."* This list could be continued—only a few examples 
have been chosen at random—but there is one set of regulations 
examined by the Committee which merits more detailed attention. 
The National Insurance (Determination of Claims and Questions) 
Regulations, 1948,'* specify the manner in which questions shall 
be determined by the Minister and the statutory authorities. The 
Regulations, following the outline in the Act,*® require the Minister 
to determine certain questions, the remainder being left to insurance 
officers, with appeal to local tribunals, and with further appeal, under 
certain conditions, to the Commissioner. The Minister normally 
appoints a person to hold an inquiry and to report on those 
questions which he is required to determine; he may refer, and 
the claimant may appeal on, a question of law to the High Court. 
Insurance officers may refer cases direct to the local tribunals. 
One important question is the extent to which claimants should be 
entitled to representation at the different stages of the procedures. 
The Committee recommended that any person might represent a 
claimant at the Minister’s inquiry 1f; they agreed that, for speed 
and informality, there should be no legal representation before the 
local tribunal but recommended that the same limitation should 
expressly bind the Ministry also’’; but where the Commissioner 
holds a hearing, the. Committee recommended that, in view of the 
matters which would be at issue, legal representation should be 


10 H.C. 147 of 1947-8, paras. 14, 17. 

11 H.C. 161 of 1947-8, paras. 37-389. 

12 H.C. 172 of 1947-8, paras. 12, 14, 17. 
13 H.C. 177 of 1947-8, paras. 27-39. 

14 SI 1948, No. 1144. 

15 §. 43. 

16 H.C. 144 of 1947-8, para. 12. 

17 Ibid., para. 42. 
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permitted.‘* Another amendment concerned the giving of reasons 
in decisions. 

On this point, the Committee drew a distinction. While not 
interfering with the departmental regulation which required the 
insurance officer to give reasons for his decision,’® the Committee 
recommended that the Minister 7° and the local tribunals °! should 
be required to issue a statement giving the grounds of their decisions ; 
for the Commissioner’s decisions the Committee made no recom- 
mendation in the expressed expectation that he would, following 
the practice of umpire in unemployment insurance cases, give 
reasons and indicate what he regarded as leading decisions.?* Where 
appeals are possible from one body to another, it is clearly essential 
that the claimant be informed of the reasons for or grounds of the 
decisions. In this connection, the Committee further recommended 
that claimants on being informed of the decisions of insurance 
officers and local tribunals should also be notified of their rights of 
appeal.” The Ministry gave an undertaking that notes of guidance 
on procedure would be issued to persons holding Ministerial 
inquiries and that such persons if not legally qualified would 
be assisted at. the inquiry by a person so qualified **; the 
Committee therefore made no recommendation on this point; 
further, they agreed that it would be undesirable to lay down the 
precise procedure to be followed when appeals were made to local 
tribunals and the Commissioner.» The departmental draft per- 
mitted local tribunals to require the withdrawal of all persons, other 
than the clerk, from the sitting for the discussion preceding the 
decision; the Committee recommended that this requirement 
should be mandatory.” The question was considered whether the 
tribunals should permit the press and the public to attend their 
sittings; in view of the personal and domestic nature of the matters 
discussed, it was agreed not to recommend an amendment providing 
for this publicity.” One last recommendation—many others were 
made—is of particular interest. The departmental draft contained 
a regulation which permitted the Minister to dispense with any 
of the requirements in that part of the regulations which govern 
his decisions if he was satisfied that there was reasonable cause for 
so doing. In the view of the Committee this wide dispensing 
power was improper and they recommended that it should be 
omitted.”* 


18 H.C, 144 of 1947-8, paras. 56, 60. 
19 Ibid., para. 36. 

20 Ibid., para. 17. 

21 Ibid., para. 47. 

22 Ibid., para. 58. 

23 Ibid., paras, 35-6, 48. 
24 Ibid., paras. 9-10. 

25 Ibid., para. 61. 

26 Ibid., paras. 43-4. 

27 Ibid., para. 45. 

28 Ibid., paras. 22-3. 
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We are not concerned in this paper with the many questions of 
administrative justice raised by these regulations and the recom- 
mendations of the Committee. We are concerned with its value 
as consultative machinery for the consideration of the proposed 
exercise of the delegated power to legislate. Clearly the depart- 
ment itself could have conducted a similar inquiry and no doubt 
would have done so. Had it done so, the inquiry could either have 
been carried out by departmental officials or by the use of a 
departmental committee. If the former method had been adopted, 
it seems unlikely that the inquiry could have been so thorough—if 
only due to the pressure of other work—or so expert and impartial. 
It is easy and not particularly profitable to criticise the ‘ official 
mind’ or the ‘departmental approach’; but when the proposed 
regulations are to affect so closely the whole population of the 
country, it seems reasonable to assume that a carefully picked lay 
committee—‘ lay’ in the sense of not being composed of depart- 
mental officials—will be able more accurately to discover weaknesses 
in the regulations and more able to assess the value of objections. 
It is most important to remember that the Committee is far more 
than a hearing body which merely weighs evidence and evaluates 
objections; it frequently makes recommendations based simply on 
its own knowledge and all its recommendations are finally its own, 
however impressed it may in fact have been by a particular repre- 
sentation. It is, as already noted, a policy-recommending body. 
If, on the other hand, this Committee had been a departmental 
committee, much would have been lost. Its statutory origin gives 
it an independence and an authority of the greatest importance; 
so also does the provision that its report is to be laid before 
Parliament. That its influence is thereby greater is probably not 
so important—for, as we have said, the method works well because 
it is based on co-operation with the Ministry and would work ill 
or not at all if based on conflict. But the psychological value, 
both to the members of the Committee and to the Committee in 
its relations with the public, of institutionalism is considerable. A 
consultative public body with a degree of formal independence 
performs its functions better than a departmental body, however 
great its actual independence and authority, on a subject affecting 
every citizen. This is not to deny the value of the whole host of 
advisory and consultative committees and councils working under 
departments; the government of a modern State could not be 
carried on without them and in many cases to grant them formal 
independence would result in a loss of efficiency. But generally 
it is submitted that committees to examine proposed regulations 
gain from having an independent status, and that this is particularly 
true where the subject-matter of the regulations is of widespread 
effect. It is not always possible to rely on objections being made to 
a proposed regulation either by individuals or bodies. As already 
indicated, some groups affected are too large or too scattered for 
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organisation to be possible; individuals come together into an 
organisation for a large number of reasons, but generally in addition 
to common interest there must be a special reason. Before con- 
sidering the regulations relating to married women and those relating 
to widows and guardians the Committee gave special notice, as is 
their custom, to organisations which they considered might be 
specially interested. In the former case, three representations only 
were made **; in the latter, none at all. No doubt the reason why 
so few representations were made in these two cases is the absence 
of. any bodies specifically concerned with the welfare of married 
women, widows or guardians; on the other hand, one would have 
thought that there were many organisations (no doubt those to whom 
the Committee gave notice) sufficiently connected with these 
groups to be interested. From the point of view of the student 
and the interested public, it is disappointing that the Committee 
does not append to its reports a list of the organisations to whom 
special notice of the preliminary draft was sent or, at least, of those 
organisations who made representations whether or not they received 
special notice. The omission is clearly deliberate and no doubt 
a number of frivolous representations would be made if the list were 
published. Nevertheless, there do not seem to be reasons of suffi- 
cient weight to justify the policy of the Committee. Where a body 
is required to act as judge between two parties, it must both in 
fact and in appearance give a fair hearing to both. Where a body 
has to make administrative decisions, procedures are often directed 
to ensure that it is properly informed °t; and here, too, it is 
desirable not only that the body shall, in fact, be properly informed 
but also that it shall appear to be. One other small related criticism 
may be made; the reports of the Committee are sometimes difficult 
to follow but the Select Committee on Statutory Instruments has 
suggested that the department might set out a brief tabular sum- 
mary of the recommendations of the Committee and indicate, 
categorically, item by item, how and where the department has 
met them or why it has not met them.*” 

The essential differences between this Advisory Committee and 
those others we have noted which by statute must be consulted 
by a Minister before regulations are made, are first, that the 
detailed procedure of the Committee for its purpose of eliciting 
objections and representations from those affected is laid down in 
the Act, and second, that its report must be laid before Parliament 
with the Minister’s explanations. 

The statutory obligation imposed on a Minister to consult such 
bodies as appear to him likely to be affected or to consult a specific 
29 H.C. 150 of 1947-8, para. 3. i 
30 H.C. 156 of 1947-8, para. 3. 

31 Cp. attitude of House of Lords to requirement of local inquiry under New Towns 

Act, 1946, in Franklin v. Minister of Town and Country Planning [1948] 


A.C, 87. 
32 H.C. 201 of 1947-8, para. 6. á 
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advisory committee may mean much or little in practice, The 
requirement to consult, moreover, may be regarded on the one hand 
as a safeguard to ensure that the Minister has all the relevant 
information on which to base his decision; this is the normal 
purpose where committees are appointed to advise the Minister 
generally on a special subject, often of technical difficulty. On the 
other hand, where the committee is specifically appointed for the 
purpose of examining subordinate legislation, a different considera- 
tion is relevant. For here the committee, although it will give the 
Minister much valuable information, is in fact examining a legis- 
lative proposal the substance of which Parliament has not examined 
and probably will not examine. This type of committee represents 
a constitutional development which has become necessary and 
desirable because of the inevitable growth of delegated legislation. 
Its purpose is not therefore primarily to provide further informa- 
tion for the Minister but to act as a body (appointed by the 
Minister who rightly retains the ultimate control) in a more or less 
representative capacity. It is not representative as the House of 
Commons is representative, but it should be, and normally is, com- 
posed of members who can put the point of view of the persons 
affected by the proposal. Where the subject-matter of the proposal 
is special and the number of persons affected therefore compara- 
tively small, these points of view will be accurately presented. 
But even where the subject-matter is general and the number of 
persons affected very large, the example of the National Insurance 
Advisory Committee shows how valuable can be examination by 
a small, well-chosen body. We have already given our reasons for 
thinking that great advantages follow where the body has a statu- 
tory origin and where its reports are required to be laid before 
Parliament. When to the deliberations of such a committee are 
added those of the Select Committee on Statutory Instruments, 
working within its terms of reference, the usual constitutional 
objections can hardly be sustained and the development of these 
two types of procedure seems likely also to solve the practical 
difficulties and dangers which attach to the delegation of legislative 
power. 
J. A. G. GRIFFITH. 


PLEADING: A SUBJECT FOR SCIENTIFIC 
STUDY ? 


I wave recently had the pleasure of reading a leading American 
textbook on the Law of Code Pleading’ and this has led me to 
some rather dismal reflections on the lack of interest in the vital 
subject of pleading which has been displayed in this country almost 
since the time of the Judicature Act, 1878. Under the old strict 
system of pleading at common law the slightest mistake might prove 
fatal to the pleader’s case, and the art of pleading was developed 
to a very high standard. It produced a race of lawyers like 
Parke B. who even if they could on occasion properly be described 
as ‘ pedants ° by their more liberal brethren did much to develop 
the common law on sound lines. The art was of course learned in 
chambers and while it did not stimulate any great theoretical text- 
book it did bring forth that masterpiece of practical wisdom and 
profound legal scholarship Bullen & Leake, the third and best edition 
of which is still highly prized. The special pleader was for long an 
esteemed member of an important sub-branch of the legal profes- 
sion, and even after the first world war the names of several special 
pleaders still appeared in the Law List. 

The price paid by litigants for the maintenance of this system 
could not, however, be justified, and after some unsuccessful 
experimentation * the Judicature Act, 1878, introduced an entirely 
new system, called in America ‘ code pleading’ from the fact that 
the requirements are laid down in detail in a practice code. Under 
this the courts are given complete discretion to cure mistakes in 
pleading by allowing amendments. This has been very liberally 
exercised, and has undoubtedly resulted in a pronounced lowering 
of standards. In my day at the Bar the number of junior barristers 
in the Temple who were spoken of as really eminent pleaders could 
have been counted on the fingers of one hand, and I have reason 
to suppose the figure has not swollen. The result of this liberal 
allowance of amendments is an occasional adjournment with 
consequent expense, but more often it leads only to some embarrass- 
ment of counsel, and the case proceeds without too much extra 
difficulty. It might, therefore, be said with some show of justice 
that apart from a certain loss of artistry in pleading the present 
system works adequately, that there is no need for concern about 
the underlying principles, if any, and that the absence of discussion 
need not call for comment. 


1 Code Pleading, by Charles E. Clark, U.S. Circuit Judge: 2nd ed., West 
Publishing Co., St. Paul, Minn., 1947. 
2 See Holdsworth: 1 Camb.L.J. (1923) 261. 
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I do not myself think that this is a healthy reaction. It is only 
within the last few years that we have passed entirely out of the 
personal influence of those trained under the old system, and with 
a few outstanding exceptions the present generation of judges do 
not seem to me to compare for either accuracy of expression or 
broad grasp of principle with their predecessors of Victorian times 
or of the earlier years of the present century. Certainly many 
of the outstanding names in the common law have over the last 
generation been found in America, and it is perhaps, not without 
significance that in that country there is a vivid and enthusiastic 
interest in all matters of evidence and practice, and perhaps 
particularly in pleading. 

In no English university is there a chair in either Evidence or 
Procedure; none of our academic lawyers appear to take more than 
a tepid interest in the. subject; and the literature is almost non- 
existent. Apart from one good students’ textbook ° there is really 
nothing to which one dare call attention, and the periodical 
literature is only noteworthy by its absence. In America all the 
leading university law schools have their chairs, and such men as 
Professors Clark (when dean of the Yale Law School), Edson Sunder- 
land, and Eddie Morgan, are well known as specialists in this field, 
while in the narrower arena of pleading proper, Williston, Clark, 
Pomeroy, McCaskill, are among the names that immediately leap 
to the mind for contributions of outstanding importance. A 
number of textbooks have a recognised place in the legal library 
and the columns of the reviews and journals continually bear 
witness to the .close interest which the profession takes in the 
subject. 

It seems to be high time that this unfortunate situation was 
rectified. It is not right that the country of Bentham, whose work 
undoubtedly stimulated the reforms which in America are 
particularly associated with the name of David Dudley Field and 
which led in 1848 to the passing by the New York State Legislature 
of the first code of civil procedure to receive enactment in any 
common law country, should be without a chair in this important 
branch of law. Field’s work, which was celebrated last year 
in a centenary celebration held by the enterprising New York 
University Law School, led to the establishment of code pleading in 
a number of the other States in the U.S.A. and was undoubtedly 
a factor in the movement which culminated in our own modern 
system of pleading, ‘which again reacted upon American opinion 
and helped to produce the new American Federal Code which has 
admittedly been much influenced by the Rules of the Supreme 
Court and which on a comparatively short experience of its working 
is generally regarded by American lawyers as a real success. 


3 Pleading and Practice, by the late W. Blake Odgers K.C. 


Jury 1949 PLEADING: A SUBJECT FOR SCIENTIFIC STUDY? 821 


A consideration of the history and purpose of the methods of 
pleading adopted in common law countries opens up some funda- 
mental problems of jurisprudence with which it is not within my 
competence to deal. Judge Clark’s book does, however, bring out 
some points which should be of interest to those English lawyers 
whose education and practice has not taken them into this field. I 
propose here to touch upon only a very few of them. 

In the first place, the valuable historical and comparative survey 
with which the book opens brings out quite clearly that the elaborate 
system of formal pleading which was developed at common law is 
characteristic of a middle stage in the development of a procedural 
system. Roman law went through a similar development, gradually 
tending to dispense with written pleadings and to rely upon oral 
statements made at the time. Most, if not all, Continental countries 
have reached the same stage, documentary statements being kept 
to a minimum. The tendency in both England and America over 
the last century has clearly been to attach less importance to the 
pleadings, and it is an interesting speculation whether we are 
moving on the same line of development as the civil law countries. 

The present Anglo-American system of pleading has a number 
of obvious advantages which were well brought out in a report by 
a committee of the American Bar Association, which' Judge Clark 
summarises as follows :— (1) to serve as a formal basis for the 
judgment to be entered ; (2) to separate issues of fact from questions 
of law; (8) to give the litigants the advantage of the plea of res 
adjudicata if again molested ; (4) to notify the parties of the claims, 
defences and cross demands of their adversaries’. It is difficult 
for a lawyer brought up entirely in the common law procedure to 
see how justice can effectively be administered without a fairly 
detailed insistence on point (4) above, at any rate in the com- 
plicated litigation arising from modern commercial and indus- 
trial transactions. It may be that the rather simpler nature 
of the transactions entered into in Roman times combined with the 
high expertise acquired by Roman magistrates made formal plead- 
ings less needful than they are in modern England. The tendency 
in civil law countries is always to follow the Roman exemplar, but it 
is significant that in Germany in particular the litigants are required 
not only to’ state the nature of and the grounds on which their 
case is based, but to set forth the names of their witnesses and the 
evidence which they will give. It would be interesting to know 
whether these requirements, which in some respects go so much 
further than our own, mark a development arising from -the felt 
needs of the times’. 

The German rule about witnesses and evidence is not, of course, 
compatible with the strict ‘ adversary ’ principle of litigation which 
has been so basic to the conception of judicial procedure in com- 
mon law countries. This is not the place to develop a discussion 
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on that important topic, which requires instant and careful atten- 
tion in this country now that the State is prepared to foot a heavy 
bill for the assistance of poor litigants, for if the taxpayers’ money 
is to be used it must clearly be used to secure that justice is done, 
and not merely to ensure that the arena is cleared and each party 
to the dispute is given a fair fight and no favour. The whole 
system of common law pleading developed in relation to an 
‘ adversary ’ conception of litigation, and while the reforms of 1878 
went some distance towards giving the judge effective control over 
the litigation he is still handicapped in many ways, the most 
spectacular of which is his inability to insist that a particular wit- 
ness should be called to give evidence when neither of the parties 
to the litigation is prepared to put him in the box because it is not 
sure whether his testimony will turn out to be damaging. Even if 
the adversary principle be retained, and there is much to be said 
in its favour in that its essentially dialectical approach to the prob- 
lem of ascertaining the truth is in harmony with important currents 
of modern thought, it should be clear that much can be done to 
improve its working, and discussions about these ought to be more 
intense and more continuous than they have been in the past. 

Judge Clark thinks that the most ‘ fundamental reform of code 
pleading was the substitution of the form of action for the various 
forms of action at law and for the suit in equity’. He goes on to 
observe how practitioners steeped in their own particular expertise 
have done much to stultify this reform in the belief that ‘ the ancient 
forms rested on distinctions inherent in the law’. A similar phe- 
nomenon is observable in England where Chancery pleadings remain 
very different from those found in the King’s Bench Division, 
though the differences are rather of style and method than of sub- 
stance. In divorce cases, however, the procedure has never been 
brought into line with that initiated by the Judicature Act, 1878, 
and despite the numerous reforms suggested recently by the Den- 
ning Committee, few of which incidentally seem to have been put 
into operation, the practice of the Divorce Court still smacks all too 
obviously of the ecclesiastical courts in which it had its origin. 

One of the most interesting chapters in Judge Clark’s book is that 
dealing with the cause of action. It is obviously a matter of great 
practical importance to be able to say exactly how much of the 
existing differences between two people can or should be brought 
_ before a court for adjudication in the same proceedings. The pre- 

cise method of reaching this decision is open to much argument, and 
depends up to a point on considerations of a theoretical juristic 
character. In this country the problem has not given rise to any- 
thing like the same difference of opinion and controversy which it 
has occasioned in the United States, both in the courts and among 
the professors in the law schools. Judge Clark’s own solution, 
which has been much discussed, both in court and class room, is 
essentially empirical and practical, looking rather to what can be 
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conveniently handled at the trial than to hard and-fast rules of 
practice based on so called logical distinctions: in other words, he 
adopts thé equity as opposed to the common law approach. This, 
though strongly criticised by such eminent scholars as Pomeroy and 
McCaskill, has met with much support and seems to me to be in 
accord with the best lines of Anglo-American legal development. 
Since so much of the development of American code pleading 

has been influenced by or run parallel with the growth of our own 
modern system of pleading what Judge Clark has to say on, for 
example, such intractable problems as joinder of parties and joinder 
of'causes of action cannot fail to be of interest, and indeed, of profit 
to English lawyers. f an 

-I am tempted to close this brief article, in which I have not 
attempted to do more than open up the subject, by entering a plea 
for the establishment of at least one chair in Procedure or in 
Evidence and Procedure in this country. The extensive and inter- 
esting case law which Judge Clark’s work shows to exist in America 
is certainly paralleled in England, and would certainly provide a 
field of study, not only interesting in-itself, but from which fruits 
would certainly be obtained of high value to the administration of 
our justice. 


CHORLEY. 


CRUELTY IN MATRIMONIAL CAUSES 


Tur Court of Appeal has recently given a number of important 
decisions on cruelty, and the time is perhaps, therefore, appropriate 
to review the law on the subject as it stands today. 


Cruelty and Legal Cruelty. 


The popular idea as to what is cruelty’ does not necessarily 
coincide with such cruelty as will entitle a spouse to a remedy in 
law. The latter is sometimes called ‘ Legal Cruelty ’. 

It is true that Shearman J. in Hadden v. Hadden? said :— 

‘I do not think there is such a thing as ‘‘ Legal Cruelty ” 
as distinct from actual cruelty; cruelty means “cruel con- 
duct ’’, whether in legal language or the vernacular.’ 

But this expression, however, is exceptional and in general the 
courts do make a distinction between the two. For example 
Sir C. Cresswell in Suggate v. Suggate* said :— 

‘Cruelty in ordinary language is an ambiguous term’, 

and Lord Herschell in Russell v. Russell * said :— 

‘It was conceded by the learned counsel for the appellant 
and is indeed, beyond controversy that it is not every act of 
cruelty in the ordinary and popular sense of the word which 
amounted to saevitia, entitling the party aggrieved to a 
Divorce; that there may be many wilful and unjustifiable acts 
inflicting pain and misery in respect of which thai relief could 
not be obtained.’ 

Then there is the rather extraordinary statement of Sir F. Jeune P. 
in Jeapes v. Jeapes* :— 

‘To leave a wife to starve is undoubtedly cruelty, but I 
was not certain it could be construed into legal cruelty.’ -- 

The courts have never fixed the line which divides those acts 
which they consider ‘ Legal Cruelty ’ from those which they think 
do not, for that line must necessarily be a fluctuating one depending 
on the ideas prevalent in each generation. In this sense, what is 
‘Legal Cruelty’ is in some measure a test of our civilisation. 

There is a tendency, albeit a gradual one, to relax the require- 
ments of what is necessary to prove ‘ Legal Cruelty’, and our 


1 The Shorter Oxford Dictionary defines cruelty as ‘The quality of being cruel; 
disposition of inflicting suffering ; delight in -or indifference to another's pain; 
mercilessness, hard-heartedness ’. 

2 Times, December 5, 1919. 

3 (1859) 1 Sw. & Tr. 489. 

4 [1897] A.C. at p. 445. 

5 (1903) 28 L.T. 74. 
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ideas are less rigid or hard boiled than those of our fathers or 
forefathers. Lord Stowell said in Evans v. Evans * :— 

*,.. it is the duty of the courts to keep the rule extremely 
strict. The cause must be grave and weighty and such as to 
show an absolute impossibility that the duties of married life 
can be discharged.’ 

Then as late as 1919 Scrutton L.J.” said that the law of cruelty 
in divorce, must be closely watched against a tendency to take a 
too lenient view of what constituted ‘Legal Cruelty’, and after 
agreeing. with Lord Stowell’s words about ‘ grave and weighty ’ 
added, - 

‘It is not every. conduct that causes injury to health which 
could be considered cruelty.’ 

An examination of modern cases, shows that the courts will 
find conduct as legal cruelty which would hardly have been held 
to be such in former times.® 


Female Equality. 

There is no doubt that ideas have changed as to the manner 
in which women should be treated; and the legislature has 
endeavoured as far as possible to put men and women on an 
equality, so far as the law is concerned.’ 

The development.of ideas as to the correct treatment of a wife 
was discussed by Blackstone !° who wrote :— 

‘The husband also (by the old law) might give his wife 
moderate correction. ... But, with us, in the politer reign 
of Charles the Second, this power of correction began to be 
doubted; and the wife may now have security of-the peace 
against her husband, or, in return, a husband against his wife. 
Yet the lower rank of people, who were always fond of the 
old common law, still claim and exert their ancient privilege; 
and the courts of law will still permit a husband to restrain 
a wife of her liberty, in case of any gross misbehaviour.’ 

In Victorian times women were subject to many disabilities ; 
and it thas widely believed that a married woman was under a legal 
duty implicitly to obey her husband, and if she were recalcitrant, 
that he was permitted to use force to bring her to reason. 

Readers of Trollope’s novels will remember that the basis of 
a number of his plots, is the conflict between a wife’s legal duty 
to obey her husband and the instinct of a spirited woman to assert 
her independence (see for example, Phineas Phinn, The Prime 
Minister and Is he Popinjoy ?). 


6 1 Hagg.Con. 35 at p. 37. 

7 Times, December 11, 1919. 

8 See, e.g., Lauder v. Lauder [1949] 1 All E.R. 76, where a husband sulked and 
ignored his wife, seriously affecting her nervous stability, which was held by the 
C.A. to be cruelty. 

° Bee, e.g., the Sex Disqualification Removal Act, 1919, and the preamble to the 
Guardianship of Infants Act, 1925. 

10 Blackstone’s Commentaries, 12th ed., Vol. 444. 
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An expression of this view is found in Dr. Lushington’s judg- 
ment in Dysart v. Dysart ™! :— 

‘I must be satisfied that the danger had arisen without 
provocation on her part and notwithstanding her correctly 
performing the duties of a wife amongst which is obedience 
in all things not sinful, if a wife can insure her own safety by 
lawful obedience and proper self command she has no right 
to come here, for this court affords its aid only where the 
necessity for its interference is absolutely proved.’ 

As late as 1891 Henn Collins Q.C. could argue in the celebrated 
case of R. y. Jackson? where the husband forcibly kidnapped 
his wife :— 

‘It is contended that, if a wife refuses to live with her 
husband he has a right by law to take possession of her person 
by force, and keep her not imprisoned but confined, till she 
consents to do so in order to prevent her from permanently 
withdrawing her society from him. ... In Bac. Abr. (Tit. 
Baron and Femme, B.) it is stated thus ‘‘ the husband hath 
by law power and dominion over his wife and may keep 
her by force within the bounds of duty and may beat her but 
not in a violent or cruel manner ”’.’ 

The Court of Appeal decisively rejected this contention. Henn 
Collins J. has shown how the law has ameliorated in modern times 
and said in Atkins v. Atkins * :— 

‘ Formerly public opinion permitted the use of the ducking 
stool; and long after that ceased to be in use the husband could 
without censure by his neighbours, exercise a far stricter 
discipline than would be tolerated today and ‘that even of a 
physical nature.’ 

This case, was the famous ‘ Nagging Case’, where the learned 
judge held that constant nagging when affecting the health of the 
husband was sufficient cruelty in law and added, in effect, that 
Mr. Atkins being deprived of the right to beat his wife, was all 
the more entitled to relief from the court. 

It is strange that this same judge reverted to the medieval view 
in Meacher v. Meacher +4 where the wife wished to visit her sister, 
her only near relative, and her husband forbade her to do so, and 
on each occasion when she disobeyed him, he assaulted her. 

Henn Collins J. held that as she had the power to stop the beat- 
ings at any time by refraining from seeing her sister, she was not the 
victim of cruelty. This decision, however, was reversed by the 
Court of Appeal.'* 

It is frequently said, that the spouses must take one another 


11 (1844) 1 Rob.Eccl. 106. And see Oliver v. Oliver (1801) 1 Hagg.Con. 359 at 
p. 863. ‘It is the law of religion and the law of this country that the husband 
is entrusted with authority over his wife. He is to practice tenderness and 
affection and obedience is her duty '. 

12 [1891] 1 Q.B. 671 at p. 674. 

13 [1942] 2 All H.R. 687 at p. 638. 

14 [1946] P. 216. 
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for ‘ better or for worse’, and much must be allowed for the ‘ wear 
and tear’!* of-married life, but where ‘ wear and tear’ ends and 
cruelty begins is uncertain, so there is an element of speculation 
whether a suit based on cruelty will succeed.'® 


Remedies for Cruelty. 


In the years before 198777 (at any rate after 1928) ?* the courts 
were not frequently troubled with cruelty cases (except perhaps 
with persistent cruelty in the courts of summary jurisdiction) but 
since 1987 when cruelty was made a ground for divorce many 
cases have been dealt with in the High Court. Formerly cruelty 
was a ground only for a judicial separation though between 1857 
and 1928 cruelty, in addition to adultery, was from time to time 
relied upon by a wife in order to secure a divorce.’® 

The Summary Jurisdiction (Married Women) Act, 1895, gave 
power to courts of summary jurisdiction to grant a maintenance 
order on the ground of persistent cruelty.”° This Act is still in 
operation, and we have the anomaly that a higher degree of cruelty 
is required to be proved to get a mere separation than completely 
to dissolve the marriage tie.” 

For the latter, cruelty simpliciter, is enough, for the former, 
it must be persistent as well. 


Definition of Cruelty. 

In Russell v. Russell ?* the court adopted the definition of cruelty 
laid down by Lopes and Lindley L.JJ. in the Court of Appeal, in 
the same case, namely :— 

- € That it must be conduct of such a character, as to have 
caused danger to life, limb or health (bodily or mental) or as 
to give rise to a reasonable apprehension of such danger.’ 

In this case, the wife had circulated false charges of an unnatural 
offence against her husband, and had persisted in them when she 
knew them to be false, but there was no evidence that his health 
had been thereby affected. The argument for the husband by 
Sir Robert Reid Q.C. was briefly this (at p. 408) :— 

‘These are the elements you have to consider—danger to 
health, physical injury, and so forth. But there are excep- 
tional cases. The question is, do cases like the present come 


15 Buchler v. Buchler [1947] 1 All E. R. at p. 826, and Squire v. Squire [1948] 
2 All E.R., per Evershed L.J., at p. 56. 

16 A good example of how judges can differ on this question is Lauder v. Lauder 
[1949] 1 All E.R. 76, where Singleton L.J. adopted the ‘wear and tear’ 
principle while Merriman P. and Pearce J. held the same facts to be cruelty. 

17 When the Matrimonial Causes Act, 1937, came into force. 

18 Matrimonial Causes Act, 1923. 

19 Matrimonial Causes Act, 1857, s. 27. g 

20 As amended by the Summary Jurisdiction (Separation and Maintenance) Act, 
1925, 

21 Barker v. Barker [1949] 1 All E.R. 247, disapproving of a contrary view by 
Denning J. in Perks v. Perks [1945] 2 All E.R. 494. 

22 [1897] A.C. 395 at p. 399. 
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within the category of minor cases of annoyance, or do they 
rather come within the class of case Lord Stowell described 
as making the consortium absolutely impossible.’ _ 

By the narrow majority of five to four the House of Lords 
rejected this argument and in the words of Lord Davey at p. 467 :— 

‘The general idea, which, I think underlies all those 
decisions is that, while declining to lay down any hard and 
fast definition of legal cruelty, the courts acted on the prin- 
ciple of giving protection to the complaining spouse against 
the actual or apprehended violence, physical ill-treatment, or 
injury to health.’ 

Cruelty which does not cause injury to health, or apprehension 
of it must be rare, and in practice it is not difficult to produce 
medical evidence that the complaining spouse has in fact suffered 
physical injury, or that there is a danger of it, or that he or she is 
suffering from a nervous disorder, on account of the other spouse’s 
conduct varying from nervous debility to neurasthenia. 

The definition of Lopes and Lindley L.JJ. is, of course, not 
really a definition at all. It prescribes a necessary ingredient, with- 
out which conduct is not cruelty, but it does not go on to say that 
conduct which causes injury to health, or a reasonable apprehension 
of it, is necessarily cruelty; and since Russell v. Russell more than 
one judge has emphasised that to prove legal cruelty, mere proof of 
injury to health is not sufficient.” 

No judge has formulated a comprehensive definition of cruelty.* 
Lord Simon’s ** observations are typical of many judges in their 
cautious approach to this subject :— 

‘ ,. . the leading judicial authorities in both countries who 
have dealt with this subject are careful not to speak in too 
precise and absolute terms, for the circumstances which might 
conceivably arise in an unhappy married life are infinitely 
various. Lord Stowell, for example, in Evans v. Evans avoids 
giving a “direct definition’’. While insisting that ‘‘ mere 
austerity of temper, petulance of manners, rudeness of lan- 
guage, want of civil attention and accommodation, even 
occasional sallies of passion, if: they do not threaten bodily 
harm, do not amount to legal cruelty ”’’. 

The Judge Ordinary in Hudson v. Hudson ”* said :— 

‘Perhaps exact definition is to be distrusted where all is 
degree and circumstance. Certainly great precision in the rule 
serves only to beget laxity in its application °.: 


23 Baker v. Baker (1919) Times, Dec. 11 (C.A.); Horton v. Horton [1940] P. 
187; Bursell v. Bursell (unreported C.A., April 26 and 27, 1948). 

24 Lord Halsbury Q.C. in Russell v. Russell [1897] A.C.. 395 at p. 424: ‘As no 
judge has ever affected to define what cruelty is exhaustively, so no judge has 
in my view ever affected to prescribe what individual elements would go to 
make up cruelty ’. 

25 Watt v. Thomas [1947] 1 All E.R. 582 at p. 585. 

26 33 L.J. (P.M. & A.) 5 at p. 6. 
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-An objective test, which would have been very useful in practice 
was suggested by Sir John Nicholl in Westmeath v. Westmeath” 
when he said that while cruelty was impossible to define with pre- 
cision, the test should be rather the effects produced than the acts 
done. 

As the law has developed, the courts look not only to the effects, 
but also to the quality and the quantity of the acts causing the 
injury or apprehension of it. 


Two Kinds of Cruelty. 
Cruelty cases divide themselves readily into two kinds ** :— 
(a) the crude brutal kind and 
(b) cases where there is no physical violence or hardly any, 
but the conduct of the respondent is such as to affect the 
petitioner’s health. 

(a) Physical Violence. These are cases of direct physical 
violence. The question here is one of quantum, that is to say, has 
the physical injury inflicted by the respondent been sufficient to 
amount to cruelty in law? 

As a rule these cases cause little difficulty. The respondent, 
usually the husband, behaves like a brute and assaults his wife 
violently from time to time. 

What then is the minimum which will establish ‘ Legal 
Cruelty °? It is established that one isolated act will be sufficient 
but this is most unusual. 

It was said in Westmeath v. Westmeath ** ‘The law does not 
require that there should be many acts and if one act should be of 
that description which should induce the court to think that it is 
likely to occur again and to occur with real suffering there is no 
rule that should restrain it from granting a decree’. 

In Grossi v. Grossi®® Hannen J.O. held cruelty was established 
when there was one act of violence by the husband who had been 
bound over by the magistrates to keep the peace for twelve months. 

In Reeves v. Reeves ™ the husband demanded money from his 
wife, swore at her, said he did not want her, attempted to strike her 
and kicked her on the leg. Sir Cresswell Cresswell held that this was 
sufficient to justify a decree. 

The same judge, however, in Smallwood v. Smallwood *? refused 
to grant a decree where the husband sprang on his wife, threw her 


27 (1827) 2 Hagg.Eccl.Supp. 1 at p. 71. ; 

28 Barrett v. Barrett, 20 T.L.R. 73. Bucknill J.: ‘ Cruelty might be divided into 
two classes—acts of physical violence and acts such as spitting in a wife’s face 
or using bad language towards her which went to make up legal cruelty '. 

29 (1827) 2 Hagg.Ecc.Supp. 59. 

30 L.R. 3 P. & D. 118. 

31 See also Saunders v. Saunders (1847) 1 Rob.Ecc. 508. Spitting in a wife's 
face, accompanied by pushing and dragging her about a room and the admission 
by the husband that he had once slapped her face. 

32 (1861) 5 L.T. 324. 
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down and nearly strangled her. The wife withdrew from cohabita- 
tion but continued to live under the same roof until the husband 
left some time later. 

The distinction the courts seem to make is that regard must be 
had to the circumstances under which the isolated blow is given, 
and also to the character of the person giving it. If the violent act 
was committed during unusual excitement and without producing 
any considerable injury to the person it is not cruelty, but if the 
blow is a serious one and the court is of opinion that the injured 
spouse would be in danger of further ill-usage, then it will be 
sufficient. 

By section 4 of the Act of 1895 if the husband is convicted sum- 
marily of an aggravated assault the wife can obtain summarily a 
separation order, and also where the husband is convicted on 
indictment of an assault upon his wife and fined five pounds or 
sentenced to two months’ imprisonment, then the wife can apply to 
that court for a separation order. 


Apart from these provisions the wife cannot obtain an order on 
the ground of persistent cruelty in the Domestic Court for one 
isolated act, however violent or disgusting, or whatever the effect on 
her health,” but two acts of violence have been held to be sufficient 
to establish persistence.** 


Threats. 

‘If a man keeps his wife in fear and subjection by threats he is 
guilty of cruelty ’.*5 

The court has always acted on the principle that it is not neces- 
sary to wait until the blow falls before it will afford protection. 
After all, the mere offer of a blow is a crime; and when a person is 
in bodily fear of a named person, and the court finds that there is 
reasonable ground for such fear, the defendant can be made to 
enter into a bond and even find sureties for his good behaviour.** 
The Divorce Court and the Domestic Court similarly protects a 
spouse, usually the wife. 


The words of Lord Stowell are often quoted :— 


‘Proof must be given of a reasonable apprehension of 
bodily hurt. I say an apprehension, because assuredly the court 
is not to wait until the hurt is actually done; but the appre- 
hension must be reasonable, not arising merely from diseased 
sensibility of mind ’.3” 


83 Rigby v. Rigby [1944] P. 33. 

34 Broad v. Broad, 78 L.T. 687. 

85 Lord Merrivale in Donkin v. Donkin [1933] P. 17. 

36 See Stone, 80th ed. (1948), at p. 260. 

87 Evans v. Evans, 1 Hagg.Con. 35. Approved in Curtis v. Curtis, 1 Sw. & Tr. 
192, Kelly v. Kelly, L.R. 2 P. & D. 59. Russell v. Russell [1897] A.C. 395. For 
other cases of threats, see Bostock v. Bostock (1868) 1 Sw. & Tr. 221; Kirkman 
v. Kirkman (1807) 1 Hagg.Con. 409; Knight v. Knight (1865) 4 Sw. & Tr. 108; 
D'Aguilar v. D’Aguilar (1794) 1 Hagg.Ece. 773. 
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Venereal Diseases. 

A particular example of the isolated act is where one spouse 
wilfully and recklessly communicates a venereal disease to the other 
spouse °° 

Here four things have to be proved :— 

(a) That the respondent had a venereal disease to his 
knowledge. 

(b) That he or she communicated it to the other spouse. 

(c) Against the latter’s will, and 

(d) That it was done wilfully or recklessly. 

As to proof, in Browning v. Browning *° Sir S. Evans, after an 
exhaustive and interesting review of the cases and the statute law 
relating to the competency of the husband and wife to give evidence 
(they only became fully competent in all cases in 1869), said :— 

‘ What I decide today is that a wife establishes proof of a 
charge of legal cruelty against her husband when she proves she 
is a guiltless woman and that a venereal disease had in fact 
been communicated to her by him. When that has been done 
it is for the husband if he can to prove that he was ignorant or 
innocent or otherwise not guilty of the legal cruelty charged 
against him ’. 

A further step was taken in Foster v. Foster *° where it was held 
(overruling Ciocci v. Ciocci *!) that it did not matter if the disease 
was not inflicted, if the husband knowing that he was afflicted, 
succeeded against the will of the petitioner, who knew he was so 
afflicted, in having sexual intercourse with her; and Atkin L.J. 
made the following useful observation :— 

‘If he so insists (on having sexual intercourse against her 
will) it appears to me that it is unnecessary to prove actual 
violence such as without considering the right to marital inter- 
course would amount to an assault. I think it would be suffi- 
cient if the husband who has a right to intercourse, does in fact 
insist upon it and makes his wife know that he intends to insist 
upon it against her will ’. 

The mere innocent communication of the venereal disease does 
-not amount to cruelty.*? 

The position then, is that the petitioner states in evidence he or 
she has not had relations with any other man (or woman) except his 
or her spouse, and this is sufficient prima facie evidence of his or her 
innocence; and if it be then established that since the marriage he or 
she has contracted a venereal disease the court will draw the infer- 
ence that he or she has contracted it from the other spouse. It is 
then for that spouse to establish his or her innocence or ignorance. 

A medical practitioner is bound to give evidence about his 


38 Browning v. Browning [1911] P. 161. 
39 [1911] P. 161. 

40 [1921] P. 438. 

41 (1854) 1 Ece. & Fd. 121. 

42 Butler v. Butler [1917] P. 244. 
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treatment of the patient if required to do so,** and it is also his 
duty if called upon by the party suffering from the disease, to give 
information to this party or to anyone, if the patient authorises 
him to do so, at any rate when this information is required for use 
in court, because assisting the course of justice is even more 
important than secrecy, or the confidential relationship between 
doctor and patient.** 

One isolated act is sufficient cruelty for a divorce, but is not 
sufficient to establish persistent cruelty in the Domestic Court. In 
that court the wife can rely upon section 1 (2) (b) of the Act of 1925 
which reads :— 

<€.. . that her husband while suffering from a venereal 
disease and knowing that he was so suffering, insisted on having 
sexual intercourse with her ’. 


Course of Conduct. 

Cruelty by a course of conduct presents considerable difficulties 
because of the great variety of circumstances encountered. 

Channel B. in Kelly v. Kelly ** said :— 

‘It is obvious that the modes by which one of two married 
persons make the life or health of the other insecure are 
infinitely various, but as often as perverse ingenuity may invent 
a new manner of producing the result, the court must apply the 
remedy by separating the parties. The most frequent form of 
ill-usage which amounts to cruelty is that of personal violence, 
but the courts have never limited their jurisdiction to such cases 
alone ’. 

There have been may cases of cruelty by a course of conduct 
before- the courts, and to detect a consistent stream of principle 
flowing through them is not easy. We are often told each case 
must depend on its own facts, which is not very helpful. It is, 
however, clear that individual acts, not in themselves cruel, might 
by accumulation amount to cruelty. f 

Thus Shearman J. in Hadden v. Hadden **:— 

‘It has been urged by Mr. Holman Gregory, that this act 
and that act did not amount to cruelty. It is the old dilemma 
of the Greek philosophers, that as the addition of one grain of 
millet to another could not constitute a heap, a heap could 
never be formed. But the true test is that laid down in Kelly 
v. Kelly ‘“ Many acts which are venial in themselves, become 
reprehensible when they take their place as parts of a 
system ”’ ’.47 

43 Garner v. Garner (1920) 36 T.L.R. 196. 

44 ue movis J. with the approval of Lord Merriman P. in C. v. C. [1946] 1 All 

45 L.R. 2 P. & D. 59 at p. 60. 

48 Times, December 5, 1919. ) 

47 Barnes J. in Walker v. Walker (1898) 77 L.T. 715 at p. 717: ‘There were 
many acts which perhaps did not amount to cruelty but which were neverthe- 

less admissible as evidence of general conduct’. Wilde J.O. in Power v. 


Power (1865) 4 Sw. & Tr. 173, . . . ‘ but cruelty lies in the cumulative ill- 
conduct which the history of the marriage discloses °. 
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The following is a list, by no means exhaustive, of the sort of 
thing the courts have considered :— 


(a) Tyrannical Conduct. The leading case is Kelly v. Kelly.® 
The husband was obsessed with an idea, that, on religious grounds 
it was his duty to make his wife completely subservient to him, and 
that she should be kept under strict discipline. Accordingly, he 
refused to sit at meals with her, insisted on occupying a separate 
room, put a control on the money allowed her, censored her cor- 
respondence and so on; he also called her a vile traitor and apostate 
and that she had given her confidence to another man, all of 
which resulted in the deterioration of the wife’s health. The court, 
while agreeing the husband had no intention of hurting his wife, 
held that this conduct amounted to legal cruelty. 

` This case emphasises that physical violence is not necessary. 

The case has been repeatedly followed and, for instance, in 
Mytton v. Mytton** the husband used harsh and irritating lan- 
guage and tyrannical conduct, and without using physical violence 
made the wife’s life intolerable and injured her health; and Butt J. 
said :— 

‘ Although I am not aware that there were any blows, still 
if the conduct of the husband is such as to endanger the life or 
health of the wife that is cruelty in every sense of the word 
whether we talk of legal cruelty or anything else’. 

In Bethune v. Bethune ** the husband refused to share a bed 
with his wife, told her he loathed being in the same room with her, 
that he hated her presence and habitually neglected her. On one 
occasion only he gave her a violent push; and this conduct was held 
to be cruelty. 


The following statement of Dr. Lushington in Chesnutt v. Ches- 
nutt,°° it is submitted, is not now good law:— 


‘However disgusting the use of the language charged, if 
proved, may be—however degrading habits of intoxication, 
however annoying to a wife especially the wife of a gentleman 
and a clergyman, these facts standing alone do not constitute 
legal cruelty. If it be said that the consequences to the wife 
are mental. suffering and bodily ill-health I do not think that 
the case could be carried further. The same might be said of 
other vices; of gaming for instance; of gross extravagance, to 
the ruin of wife and family; all these occasion great mental 
suffering and consequent thereon bodily ill-health to the wife, 
but they do not constitute legal cruelty. Such consequences to 
be the subject of legal redress, must emanate from bodily ill- 
treatment and threats of the same’. 


48 (1886) 11 P.D. 141 (quoted with approval in Lauder v. Lauder [1948] W.N. 
47 


1). 
4° [1891] P. 205. 
50 (1854) L.Sp.Ecc.Ad. 196. - 
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(b) Abusive and Violent Language. The earlier cases seem to 
suggest that language alone (apart from threats) could never be 
cruelty. 

Sir Wm. Scott in Kirkman v. Kirkman * said that mere words 
of abuse, however reproachful, could not be cruelty. Dr. Lushing- 
ton said the same of disgusting language in Chesnutt v. Chesnutt"? 

This hard doctrine has not been steadily followed in later cases. 
Harsh and irritating language, together with tyrannical conduct was 
held to be cruel.** It is also an element in Bethune v. Bethune,®* 
Waddell v. Waddell * and Pritchard v. Pritchard.** Wilde J.O. in 
Knight v. Knight *’ thought the husband’s unrestrained violence of 
language an important part of the husband’s cruel course of conduct. 

Finally, we come to the modern case of Atkins v. Atkins * where 
the cruelty consisted solely of a long history of nagging. Henn 
Collins J. said :— 

‘One knows that dropping water wears away the stone. 
Constant nagging will become completely intolerable, and 
though in the case of married life, you may be able to point to 
no single instance which could possibly be described as in 
common parlance “a row”, yet nagging may be of such a 
kind, and so constant, that it endangers the spouse on whom 
it is inflicted °. 

(c) False Accusations. False accusations, particularly of 
infidelity, have readily been held to be cruelty. We have already 
noted the quaint words of Sir F. Jeune in Jeapes v. Jeapes, who 
doubted whether leaving a wife to starve was legal cruelty, but he 
had no doubt in the same case that charging her falsely with 
infidelity was. Barnes J. in Walker v. Walker *® said that he could 
conceive nothing more abominable and degrading than for a hus- 
band to make an unfounded charge of infidelity against his wife, and 
he was not sure the cruelty would not be equally great if the charge 
were true and the husband had condoned it, afterwards repeating 
the accusation.” 

In Otway v. Otway * the husband followed his wife from room 
to room abusing her and accusing her of adultery and incest, and 
this was held to be cruelty. It is difficult to reconcile this case with 
Gale v. Gale," where Sir John Dodson said :— 


31 (1807) 1 Hag.Con. 408. 

52 (1854) L.Sp.Ecc.Ad. 196. 

53 Mytton v. Mytton (1886) 11 P. & D. 141. 

54 [1891] P. 205. 

55 (1862) 2 Sw. & Tr. 584. 

56 (1920) 37 T.L.R. 104. 

37 (1865) 4 Sw. & Tr. 103. 

58 [1942] 2 All E.R. 687. See also Usmar v. Usmar [1948] W.N. 207, where 
Willmer J. used similar language in a similar case. 

59 (1898) 77 L.T. 715. 

80 See also Knight v. Knight (1865) 4 Sw. & Tr. 103. 

41 (1818) 2 Phillm. 109. 

62 (1852) 2 Rob.Eccl. 421. 


JuLy 1949 CRUELTY IN MATRIMONIAL CAUSES 835 


‘ Undoubtedly the charge of having committed incest is not 

per se sufficient to constitute legal cruelty ’, 
though he had added that coupled with averments of a substantial 
character it might form part of the libel. 

A charge of incest, which did not affect the health of the other 
spouse, would not amount to cruelty, and in all these cases it must 
be understood that the conduct complained of only amounts to 
cruelty when the health of the spouse is thereby affected. 

A modern case is Davis v. Davis,** where the wife had cir- 
culated false accusations of her husband’s adulterous intercourse 
with members of his congregations whilst Wesleyan minister in 
various places, and his health had suffered. Lord Merrivale granted 
a decree for judicial separation. 

(d) Adulterous Associations. An adulterous association or flag- 
rant infidelity does not in itself amount to cruelty, but to obtrude 
his infidelity on his wife’s attention, to flaunt his adultery before 
her, to force his paramour on his wife’s company or to debauch his 
servants in the same house as he is residing with his wife might be 
cruelty, if his wife’s health is thereby affected. Flirting with a 
woman to the wife’s distress the wife being in delicate health, 
introducing the wife to loose women,® bringing a paramour home 
and sleeping with her in the same house as his wife, installing his 
mistress in his house,*’ where his wife’s health was affected have all 
been held to be cruelty. As a wife can now get a divorce on the 
ground of adultery alone, without the necessity of proving cruelty 
as well, the discussion under this head is largely academic. 

(e) Coitus Interruptus. The practice of coitus interruptus against 
his wife’s wish, and persisted in so that it injures her health, may 
amount to cruelty. 

Following Baxter v. Baxter® and differing from Rice v. 
Raynold-Spring-Rice ° Wilmer J. held this practice could not found 
proceedings for nullity on the ground of wilful refusal to consum- 
mate the marriage but held that it was cruelty :— 

‘I am not saying by any means that the practice of coitus 
interruptus is a ground in every case for pronouncing a decree 
on the ground of cruelty. The evidence of the doctor which 
I have heard is that there are many cases, where the parties are 
a normal man and a normal woman in which it does no harm 
to either of them, but where one gets a woman of a nervous 
disposition like this the practice as I understand it, may be 
most damaging to health. A husband must take his wife as he 
finds her, and if she is a woman of a type who needs the full 


83 (1921) Times, November 1. 

64 Barrett v. Barrett (1903) 20 T.L.R. 73. 

65 Fenwick v. Fenwick (1922) 88 T.L.R. 603. 

86 Litton v. Litton (1924) 40 T.L.R. 272. 

87 Le Couteur v. Le Couteur (1896) Times, March 2. 

68 White (otherwise Berry) v. White [1948] 2 All E.R. 151, 
69 [1948] A.C. 274. 

70 [1948] 1 All E.R. 188. 
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and natural completion of the act, to persist in withholding it 
from her, in the face of her repeated complaints and objections, 
is, in my view, an act of cold calculated cruelty. If, as in this 
case, it does result in serious injury to health or does contribute 
in marked degree to the breakdown in health of the other 
spouse, then, in my judgment, it is only right that this court 
should give relief. Therefore, I come to the conclusion that in 
this case the persistence in the practice of coitus interruptus 
although it does not enable me to say that the marriage has 
never been consummated, is, nevertheless, a matter which 
merits the condemnation of the court, and is abundantly suffi- 
cient to entitle the wife to the alternative relief claimed ’. 

(f) Cruelty to Children. In the Ecclesiastical Court it was the 
rule to allow allegations of cruelty to a child in the presence of the 
mother as evidence of cruelty to the mother.”! 

In Birch v. Birch’? Hannen J. thought that if the cruelty was 
done for the express purpose of wounding the mother’s feelings to 
such an extent as to injure her health, that would be cruelty to her. 
This is an example of the heresy now exploded that an express 
intention to hurt was necessary for cruelty. 

That cruelty to children may also be cruelty to the spouse has 
now received legislative approval by section 1 (2) and (3) of the 
Summary Jurisdiction (Separation and Maintenance) Act, 1925. 

It is submitted that cruelty to children, whether in the presence 
of the other spouse or not, and whether with intent to injure that 
spouse’s feelings or not, will be cruelty if in fact it does injure his 
or her health. 

(g) Indifference and Neglect. Although it has been said that ° 
mere coldness, or lack of affection cannot amount to cruelty, yet 
indifference and neglect may reach such a degree that it makes the 
married life of the other spouse intolerable, and if it affects that 
spouse’s health, may amount to cruelty. The following are a few 
examples :— 

1. A husband took no notice of his wife and child; never went 
out with them; seldom spoke to them and on one occasion 
struck his wife in the face when she complained about him 
coming home late.”* 

2. Husband selfish; went and came as he liked; did not tell 
wife; attitude of indifference and dislike; no weekly allow- 
ance.”* 

8. Husband refused to share bed with wife. Told her he loathed 
being in the same room with her and hated her presence. 
Habitually neglected her and refused to take her out.” 


Tl Suggate v. Suggate (1859) 23 J.P. 121. 

72 (1873) 28 L.T. 540. 

73 Fenwick v. Fenwick (1922) 38 T.L.R. 603. 

74 Hadden v. Hadden (1919) Times, December 5. 
75 Bethune v. Bethune [1891] P. 205. 
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4. Husband refused to occupy the same room as his wife; gave 
her insufficient money for household purposes; never went 
anywhere with her; ceased to speak to her; took no notice of 
child.”® 

5. Husband ignored wife completely. Would not speak to her. 
In company treated her as though she did not exist, and 
habitually ‘looked through ° her.”” 


The latest case in this line is Lauder v. Lauder,”® where the 
husband was subject to moods and fits of depression during which 
he sulked and ignored his wife for many days on end, with serious 
effect to her health. All the judges in the Court of Appeal, Lord 
Merriman, Singleton L.J. and Pearce J., agreed that sending a wife 
to Coventry would be cruelty, but Singleton L.J. thought mere 
moodiness and sulkiness, when the husband ignored his wife for 
periods, even if it hurt her health, was not cruelty. He thought a 
spouse ought to take the other for better or worse, but on that basis 
there would be no divorce at all. Lord Merriman said there were 
two essential elements to be proved in a charge of cruelty : (a) some- 
thing which could be called misconduct on the part of the husband, 
and (b) danger, actual or apprehended to the health of the wife. 
Until the House of Lords accepts this as an authoritative expression 
of the law, it is doubtful whether in the present state of the cases, 
the law can be stated as clearly as this. 

(h) Conduct to a Third Party. Although the conduct com- 
plained of is usually directed against the wife herself, it need not 
necessarily be so. Conduct directed against a third party, without 
the intention of hurting the other spouse, may amount to cruelty, 
if the natural consequences are injury to the health of that spouse. 
Examples are indecent assaults,” indecent exposure ® and homo- 
sexuality.*! 

(ù) Unnatural Conduct to Own Spouse. It follows a fortiori, that 
if unnatural conduct is directed against the spouse, it will be 
cruelty. The difficulties here are proof of the offence, as corrobora- 
tion is difficult to obtain; and also the negativing of consent. 
Greer L.J. for instance thought that sodomy could never be con- 
sidered an act of cruelty, because it could not be done without the 
other spouse’s consent. No doubt attempted sodomy would be 
cruelty.*? 

(j) Miscellaneous. Other examples of conduct amounting to 
cruelty are, damage to spouse’s property, conduct with the 


78 Walmesley v. Walmesley (1898) 69 L.T. 152. 

77 Hamilton v. Hamilton [1948] York Assizes (unreported). 

78 Lauder v. Lauder [1949] 1 All E.R. 76. 

79 Thompson v. Thompson (1901) 85 L.T. 172. 

80 Bosworthwick v. Bosworthwick (1901) 50 W.R. 217. 

81 Gardener v. Gardener [1947] 1 All E.R. 630. 

82 Moss v. Moss [1916] P. 263; Statham v. Statham [1929] P. 181; N. v. N. 
(1862) 3 Sw. & Tr. 284. 

3 Forth v. Forth (1867) 16 L.T. 574; Horton v. Horton [1940] P. 187. 
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deliberate intention of driving the other spouse away,"* threats of 
suicide,®* violent temper,** excessive sexual demands resulting in 
numerous miscarriages,*’ violent banging and moaning driving the 
wife almost to the verge of suicide,** extorting money,** persistently 
living on wife’s means, pawning her property and continuously make 
her miserable,” keeping a large number of cats in the house.’ 

(k) Bursell v. Bursell.°? This is an unreported case heard by the 
Court of Appeal on April 26 and 27, 1948, and as it is a good example 
of a course of conduct which injured the husband’s health, but 
which the court thought did not amount to cruelty, we think it is 
worth while rescuing it from oblivion. 

The husband alleged that his wife was an incorrigible liar, before 
marriage (he met her abroad when he was a captain in the army 
and she a corporal in the A.T.S.) she had said her father was an 
officer in the Inniskilling Fusiliers, and she forged letters, alleged 
to be from her father. After the marriage the husband found out 
that he had been told a pack of lies, and the father was a poor 
peasant in Ireland. He was upset, not from a snobbish point of 
view, but by his wife’s deceit. She denied him sexual intercourse 
for months after their marriage and flirted with other officers. When 
he got to England he received what the trial judge called a shatter- 
ing blow—he found that his wife was a thief. This discovery made 
the husband, a sensitive young man, physically ill. He forgave her, 
but he found her out again in petty thefts, lies and dishonest and 
deceitful practices as to money, and his health was seriously 
affected, and not being able to stand this life any longer he broke 
up the matrimonial home. 

The husband petitioned for divorce on the ground of cruelty, 
Wilmer J. giving leave to issue the petition within three years of 
the marriage, saying the allegations went to the foundation of 
marriage. 

The case was heard at Leeds Assizes on July 30 and 81, and 
August 1, 1947, by Mr. Commissioner Stewart, who rejected the 
petition, first on the ground of lack of malignity by the wife, and, 


84 Litton v. Litton (1924) 40 T.L.R. 272. 

85 Baker v. Baker (1919) Times, December 11 (C.A.). 

86 Martin v. Martin (1860) 2 L.T. 118. 

87 Rodwell v. Rodwell [1948] York Assizes (unreported). 

88 Weatherill v. Weatherill [1947] Leeds Assizes (unreported). 

89 Baker v. Baker (1919) Times, December 11; Le Couteur v. Le Couteur (1896) 
Times, March 2; Bertram v. Bertram [1944] P. 59. 

90 Bertram v. Bertram [1944] P. 59. 

91 Winnan v. Winnan [1948] 2 All E.R. 862. 

92 [1948] C.A. (unreported). It is remarkable that a case so important as this 
should be unreported. Singleton L.J., in Lauder v. Lauder, supra, at p. 84, 
said it was a great pity cases of this kind were not reported. As far as one 
can see why some cases are reported and others not is a matter of luck. The 
writer had an experience recently where the Court of Appeal ordered a new 
trial but there was no shorthand note for the guidance of the court below. 
Surely there ought to be an official shorthand note of all judgments in the 
Court of Appeal, and the judges themselves should have some say in which 
cases are worthy of being reported. 
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secondly, because the allegations were not sufficiently grave or 
weighty, to amount to cruelty. 

The Court of Appeal (Tucker and Evershed L.JJ. and Hodson J.) 
(the same court that tried Squire v. Squire) dismissed the appeal, 
agreeing with the commissioner’s second finding. 

Evershed L.J. said that in a case of cruelty he expected to find 
at least such conduct which The Oxford Dictionary would describe 


as cruelty, and cited Bucknill J. in Horton v. Horton ** that ‘ mere 
injury to health is not sufficient *.°4 


Summing Up. 

It is clear from the above examples that cruelty by course of 
conduct shows an almost endless variety of circumstances. Ten- 
tatively the following generalisations are suggested :— 

1. The conduct must cause injury to health, or serious appre- 

hension of it. 

2. Acts of direct violence are not necessary. 

8. Mere injury to health is not sufficient. 

4. The married life should be looked at as a whole, and a few 
isolated incidents over a period of years will not amount to a 
course of conduct. 

5. The conduct must be persisted in for a fairly lengthy period 
of time. 

6. Malignity, or a direct intention to be cruel is not necessary. 

7. Acts in themselves not cruel, may by accumulation amount to 
cruelty. 

8. The danger to future safety need not be proved." 

9. The individual reaction of the sufferer must be taken into 
account, i.e., the court will recognise that a sensitive 
individual will suffer more than a more stolid individual. 


Class Distinctions. 

The law recognises that there are different classes of society. 
In considering what necessaries a husband is liable for his economic 
position is taken into account. There is also authority for recog- 
nising this distinction in cruelty cases. Sir J. Nicholl in Westmeath 
v. Westmeath °° says :— 

f... a blow between parties in the lower conditions and in 
the highest stations of life bears a very different aspect. Among 


93 [1940] P. 187. 

94 In this case there were the two elements mentioned by Lord Merriman in 
Lauder v. Lauder, supra, namely, injury to the husband’s health and mis- 
conduct by the wife. The husband was a sensitive young man who suffered 
from his wife’s misconduct, and if that does not amount to cruelty it is difficult 
to say what does. If the wife had mercly sulked, it might have amounted to 
cruelty, but because she was a persistent liar and thief it was not enough! 

95 Smallwood v. Smallwood (1861) 2 Sw. & Tr. 397; Meacher v. Meacher [1946] 
P. 216. 

36 (1827) 2 Hagg.Eccl.Supp. 59. 


840 THE MODERN LAW REVIEW Vor. 12 


the lower classes blows sometimes pass between married couples 
who are in the main very happy and have no desire to part; 
amidst very coarse habits such incidents occur almost as freely 
as rude or reproachful words, word and blow going together: 
Still even amongst the very lowest classes there is generally a 
feeling of something unmanly in striking a woman...’ 
and now the learned judge becomes very eloquent :— 
€... if a nobleman of high rank and ancient family uses 
personal violence to his wife, his equal in rank, the choice of his 
affection, the friend of his bosom, the mother of his offspring— 
such conduct in such a person carries with it something so 
degrading to the husband and so insulting and mortifying to 
the wife as to render the injury far more severe and 
unsupportable ’. : 

Life in this country has become much more democratic and 
egalitarian since 1827, and while there are still wide disparities in” 
wealth, it may be doubted whether the code of conduct is very 
different between the highest and lowest in the land.’ This theme 
of class distinction in cruelty is noticeably absent from modern 
cases. A truer test, is perhaps, that suggested in the same judg- 
ment, namely, as to whether the conduct was resented at the time. 
There are some people who regard horseplay as a natural] part of 
married life, and some wives who regard an occasional thrashing as 
a sign of their husband’s affection. Naturally, if this sort of conduct 
is not regarded by them at the time as impairing their connubial 
happiness, it cannot be raked up at a later date, when affection has 
cooled, as cruelty. _ i 


The Individual Reaction. 

Especially in ‘ course of conduct ’ cases a good deal depends on 
the reaction of the particular individual. What might be nothing 
more than mildly irritating to one person, might be torture to a 
more sensitive person. In this class of case the law is not concerned 
with the normal person, but with a particular individual. 

In a recent case Lord Merriman said of sexual malpractices of 
one spouse with the other, that the test of just cause of one leaving 
the other was ‘the known reaction’ of one spouse to the other’s 
actions.’ 

Bucknill J. in Barrett v. Barrett? gives another example :— 

‘If a wife suffered from heart disease, to the knowledge of 
her husband, and he gave her a sudden shock, through which 
she might be in danger of death, such an act was not necessarily 
an act of actual violence, yet if the wife was so constituted as to 
be thereby made sickly or ill . . . the husband’s act would 
amount to cruelty ’. 


97 See Buchler v. Buchler [1947] 1 All E.R. 319, a case of desertion, where the 
Master of the Rolls deplored conduct based on class distinctions. 

1 Holborn v. Holborn [1947] 1 All E.R. 32. 

2 (1903) 20 T.L.R. 78. 
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Pearce J. in Lauder v. Lauder? expresses it neatly: ‘. . . the 
question is whether this conduct by this man to this woman or vice 
versa is cruelty ’. 


Persistent Cruelty. 

By section 4 of the Summary Jurisdiction (Married Women) Act, 
1895 (58 & 59 Vict. c. 89), a wife whose husband shall have been 
guilty of persistent cruelty to her may apply to a court of summary 
jurisdiction for separation and maintenance orders. 

Persistent cruelty has never been defined, but the cruelty is the 
same as that required for a decree in the Divorce Court, with the 
additional qualification that it must be persistent.* 

One act of cruelty which would be sufficient for a decree of 
dissolution of the marriage is insufficient for an order under this 
section.” There must be a minimum of two acts ê and if they occur 
on one day it will be persistent cruelty. As Barnes J. trenchantly 
said in Broad v. Broad’ :— 

‘If there is cruelty on one day, why should it not amount to 
persistent’ cruelty? Is the wife to wait until she is half 
murdered ? ” 

The case of Cornall v. Cornall*® is another illustration of the 
. absurdity that cruelty which would have been sufficient for a 
divorce was not sufficient for an order under section 4 of the 1895 
Act. . 
In Goodman v. Goodman,’ Lord Merrivale thought persistent 
cruelty meant cruelty continued over a period of time and per- 
severed in, and added :— 

‘It does not mean a sudden act of violence or a sudden 
quarrel ’, 

but obviously, while one can agree with both these assertions, they 
give no guidance as to conduct which is less than the one or more 
than the other. This case really turned on condonation and there- 
fore the expressions are obiter. 

The following year the Divisional Court held that an assault in 
June, 1981, followed by one in October, 1981, after the parties had 
separated, was sufficient.evidence of persistent cruelty.’ 

In a later case the husband assaulted his wife in 1928, followed 
by another assault in March, 1981, and a third in July, 1982.11 There 


3 [1949] 1 All E.R. at p. 90. 

4 Cornall v. Cornall (1910) 74 J.P. 329, and see note 11 below. 

5 Rigby v. Rigby [1944] P. 33. See Barker v. Barker [1949] 1 All E.R. 247, 
disapproving Perks v. Perks [1945] 2 All E.R. 492, where observations by 
Denning J. suggested that cruelty in the. summary court need not be of so 
serious a degree as in the Divorce Court. 

6 Simcock v. Simcock [1932] P. 94. 

7 (1898) 28 L.T. 687. 

8 (1910) 74 J.P. 329. 

9 (1931) 95 J.P. 95. 

10 Simcock v. Simcock [1932] P. 94. 

11 Donkin v. Donkin [1932] P. 17. 
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was also evidence of drunkenness and threats. The court thought 
there was sufficient evidence of a course of conduct which amounted 
to persistent cruelty. 

The result is that a wide discretion is left to the justices, for 
their decision is largely one of fact. The decision often depends on 
the impression made by the parties in the witness-box, rather than 
on the number of assaults. Some justices are inclined to interpret 
‘wear and tear’ of married life as ‘rough and tumble’ and allow 
considerable latitude to husbands, particularly if the parties come 
from the poorer classes. 


Heresies. 

Occasionally dicta are seized upon by judges, and it is only 
after a time that it is noted that the pure path of principle has been 
departed from. 

Malignity. A recent example is the assertion that malignancy, 
or a deliberate intention to be cruel to the other spouse, was a neces- 
sary element of legal cruelty. This heresy has been traced to 
certain dicta in Astle v. Astle,!? Horton v. Horton? and Atkins v. 
Atkins,** culminating in the decision of Finnemore J. in Squire v. 
Squire.’ Its history goes further back as will be seen from the 
argument of Sir E. Clarke in Beauclerk v. Beauclerk,** who said :— 

‘If the acts of the husband are done without the intention 
of being cruel, they do not constitute legal cruelty °’. 

The Court of Appeal in that case, deciding on another point, 
made no comment on this argument. 

The question came up in clear-cut form in Squire v. Squire ir 
in the Court of Appeal. The cruelty alleged was that the wife 
systematically for nights on end prevented the husband from 
sleeping, so that his health was affected. She herself was in bad 
health and her conduct was largely caused by this, and not with the 
intention of hurting her husband. Finnemore J., after referring to 
Astle v. Astle,® Horton v. Horton*® and Atkins v. Atkins,” 
said :— 

€ All the cases emphasise, as I think, the cases before 1937 
laid down the fact that cruelty must be deliberate, malignant 
and intended—whatever precise words you like to use’. 

This statement of the law was unanimously rejected by the Court 
of Appeal which held that a person is presumed to intend the natural 


12 [1939] P. 415. 

13 [1940] P. 187. 

14 [1942] 2 All E.R, 687. 

15 [1947] 2 All E.R. 582, 

16 [1891] P. 189. 

17 [1948] 2 All E.R. 51. See the excellent note by K. T. Samson in Modern 
Law Review, Vol. 2, No. 1, at p. 88, where he anticipated the decision of the 
Court of Appeal in this case and cogently criticised Finnemore J.’s judgment. 

18 [1939] P. 415. 

19 [1910] P. 187. 

20 [1942] 2 All E.R. 6387. 
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consequences of his acts, adopting the pithy sentence of Shearman J. 
in Hadden v. Hadden * :— 

‘I do not question the evidence of the husband that he had 
no intention of being cruel to her, but I hold that his intentional 
acts amounted to cruelty °. 

This had been, indeed, said long before. In 1865 Lord Penzance 
had said in Kelly v. Kelly ?? :— 

‘He, the husband, says that he does not desire to injure 
her, and it has never been asserted that he does. But still she 
has nothing to hope for, for Mr. Kelly is acting in the discharge 
of a religious duty ’, 

and the court held there was cruelty. This emphasises that the 
motive is immaterial, so long as his conduct injures the other 
spouse.”* 

In view of all these authoritative statements and the well-known 
principle, that a person is presumed to intend the natural con- 
sequences of his acts,” it is difficult to see how the aberration crept 
in. The answer may be that in most cases, the respondent is 
malignant, and does intend to hurt the petitioner; or, at any rate, 
he or she knows that the conduct complained of does hurt the 
spouse, and nevertheless persists in it. It is an easy step to regard 
an element that occurs in most cases, as an essential element in all. 

Then there are cases where malignity is important. The quality 
of an act can be affected by the intention behind it. Everyone 
knows that a slight blow given with hostile intent, can cause 
suffering, while hearty blows given in fun or play are disregarded. 
The court in Squire v. Squire was alive to this consideration, and 
Evershed L.J. said :— 

‘I do not say that proof of such an intention (i.e., a 
spiteful or malignant intention) may not be an important or, in 
some cases, even an essential consideration ’.?5 

Conduct Due to Illness. Another recent heresy is that illness is 
a sufficient excuse for cruel conduct by one spouse to another. This 
was the view of Finnemore J. in Squire v. Squire. 

The Court of Appeal relying on views of Lord Stowell quoted 
above, held that illness (not amounting to insanity) was no excuse. 
Lord Simon in Watt (or Thomas) v. Thomas,* had already 
expressed a similar view :— 


21 Times, December 5, 1919. 

22 Kelly v. Kelly (1805) L.R. 2 P. & D. 59. 

23 Lord Stowell in Holden v. Holden (1810) 1 Hag.Con. 453, had said it was not 
necessary to inquire from what motive the treatment proceeded. ‘If bitter 
waters are flowing, it is not necessary to inquire from what source they 
spring '; and then in Kirkman v. Kirkman (1807) 1 Hag.Con. 409, the same 
judge said that if the safety of the spouse was endangered it was unnecessary 
to show that it proceeded from malignity; and in Hall v. Hall (1864) 3 Sw. & 
Tr. 347, the Judge Ordinary said ‘ With danger to the wife in view, the Court 
does not hold its hand to inquire into motives and causes’, but he makes a 
saving with regard to madness, dementia or positive diseases of the mind. 

24 See Edwards v. Edwards, per Lord Merriman [1948] 1 All E.R. 157. 

25 [1948] 2 All E.R. 51 at p. 55. 

26 [1947] A.C. 484. 
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‘Neither can the husband’s right to a decree for cruelty be 
denied on the ground of the wife’s pathological condition, which 
was producing increased nervous irritability ’. 

As Evershed L.J. pointed out,?’ all cruelty, not proceeding from 
malevolence, must proceed from some sickness, or disorder, of the 
mind, though in many cases falling short of insanity. On the other 
hand Tucker L.J.?* was careful to make the reservation that the 
state of the health of the parties was a relevant consideration, and 
that there was a duty of a spouse to care for the other in sickness as 
well as in health. d 

Character. An incipient heresy may be detected in the following 
passage from the judgment of Bucknill J. in Horton v. Horton :— 

‘If he marries a wife whose character develops in such a 
way as to make it impossible for him to live happily with her, I 
do not think he establishes cruelty, merely because he finds life 
with her impossible. He must prove that she has committed 
wilful and unjustifiable acts inflicting pain and misery upon 
him and causing him injury to health. In this case, the hus- 
band’s health was not injured merely by the development and 
manifestation of the wife’s character acting so to speak in its 
own sphere ’. 

With all respect, the reference here to character is obscure. 

The writer can recall no similar reference in any other case, and 
Bucknill J. does not quote any authority to support his view.*° 


The learned judge appears to be saying that if the respondent’s 
conduct was due to her character it would not amount to cruelty. 
(Can we detect here a trace of the ‘Malignant’ heresy?) It is 
submitted, with all due respect, that this intrusion of ‘ character ° is 
at least confusing, and might even be misleading. If the contention 
is that conduct otherwise cruel, is not cruel because it proceeds 
from the respondent’s character, it is suggested that the reverse is 
more likely to be true. 


It is recognised that if a man marries a woman and finds that 
her character develops in a way he does not like so that he loses 
affection, and he suffers unhappiness and even misery that might 
not be cruelty, but once the conduct exceeds a certain limit (or 
rather an uncertain and undefined limit) it will amount to cruelty. 
Lord Stowell’s statement in Evans v. Evans ** supports this :— 


27 [1948] 2 All E.R. at p. 56. 

28 At p. 54. 

29 At p. 187; [1940] P. 187. See the argument of counsel in Squire v. Squire 
[1949] P. 52. ‘If a wife does acts which endanger her husband’s health it is 
no answer for her to say that she does those acts because she is a nasty person 
and they are the natural manifestations of her character.’ 

30 At one time in the Ecclesiastical Court it was the practice to make general 
allegations against the respondent's character, e.g., that he was morose, but 
later this was discontinued: see Evans v. Evans (1790) 1 Hag.Con. 35; West- 
meath v. Westmeath (1827) 2 Hagg.Ecc.Supp. 1, but the point here is that it 
was a question of pleading and, as in the present practice, the actual conduct 
complained of had to be set out. 

41 (1790) 1 Hag.Con. 35 at p. 38. 
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‘Mere austerity of temper, petulance of manners, rudeness 
of language, a want of civil attention and accommodation, even 
occasionally sallies of passion, if they do not threaten bodily 
harm, do not amount to cruelty ’. 

It is suggested that the operative words are those italicised (our 
italics). 

Wilde J.O. in Forth v. Forth *? said :— 

‘ When a man married an ill-tempered woman, he must put 
up with her humour, but the moment she steps beyond that 
mark and lifts her hand to her husband, and subjects him to 
personal violence then the court must interfere °. 

Moreover, personal violence is not necessary, if the extent of her 
temper is of such a degree as to affect the husband’s health. 

Then there are the depraved conduct cases,** where the conduct 
was surely a defect of character. This is exemplified by the curious 
case of Boyd v.~Boyd,** where Bucknill J. refused to allow con- 
structive desertion by the husband after he had committed incest, 
and then was convicted of indecent assault, with disastrous conse- 
quences to his wife’s health. The judge held that the husband had 
not intended to drive his wife away, but suggested cruelty might be 
established. Lord Merriman in Edwards v. Edwards,” in express- 
ing disapproval of Bucknill J.’s views on constructive desertion in 
Boyd v. Boyd, remarked that Boyd was just being ‘ his nasty self’. 
That is to say, his behaviour was ‘ in the development and manifes- 
tation of his character acting in its own sphere ’, or, in other words, 
he did what he did, because it was his character to do so, and as 
Scott L.J. said in Bertram v. Bertram ** :— 

€ Cruelty of character is bound to show itself in conduct and 
behaviour °’. 

It is. evident from these quotations that having a nasty character 
is no excuse for cruel behaviour; on the contrary, it is more likely 
to prove that past bad conduct will be likely to be repeated in the 
future. 


Conclusion.°** 

Lord Macmillan has said, and we can agree with him, that a court 
of law provides at the best but an imperfect instrument for the 
determination of the rights and wrongs of the most personal and 
intimate of all human relationships, that of husband and wife.*’ 
Therefore, at best, the court has a difficult task to perform, and if 
the principles involved are not clear their task is all the harder. 

Among judges there appears to be two schools of thought. One 
32 (1867) 16 L.T. 574. 

33 Thompson v. Thompson (1901) 85 L.T. 172. 

34 [1938] 4 All E.R. 181. 

35 [1948] 1 All E.R. 157. 

36 [1944] P. 59 at p. 60. 

86a Limitations of space have precluded a full discussion of possible defences to 


allegations of cruelty. 
37 Watt v. Thomas [1947] 1 All E.R. 590. 
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might be called a ‘ For better or for worse’ school, which tends to 
stress that the spouse must put up with grave hardship before a 
decree on the ground of cruelty is granted. ‘As was pointed out by 
Mr. Samson,” carried to its logical conclusion this-line of argument 
would preclude divorce on the grounds of cruelty altogether.. 
On the other hand, there are others who take the view that once 
injury to health has been established, caused by the other spouse’s 
misconduct, and the marriage is virtually broken up, relief should 
. be granted. The number of dissenting judgments in recent cases on 
this subject is remarkable. This does show that, in spite of much 
- judicial inquiry, practice and principles on this subject are by no 
means settled. . > i ~ 7 
te tee Lionet Rosen. 


aR See note 17, p. 342, ante. 


STATUTES 
LAW REFORM (PERSONAL INJURIES) ACT, 1948 


Tars Act abolishes the defence of common employment and 
resolves the so-called problem of alternative remedies by deter- 
mining the manner in which National Insurance benefits are to 
affect the measure of damages for personal injuries. 

In this Review the passing of common employment can only 
be noted with relief and a sense of achievement. During its final 
stage the injustice of the rule was sharpened by the difficulty of 
predicting its operation which resulted from well-meaning judicial 
attempts to restrict its application. If there is anything worse 
than open injustice it must be capricious injustice. Common 
employment suffered this ultimate degradation when its application 
came to depend upon such distinctions as that between collisions 
of tramcars and collisions of buses. With these subtleties a 
fruitful source of litigation has disappeared so as to make it easier 
to settle out of court the increased number of claims for damages 
which must now be expected. The defenders of common employ- 
ment predict an increase, not only of litigation, but even of 
industrial accidents, as the result of the abolition of the doctrine, 
because workmen will now be less careful to avoid accidents. It 
remains to be seen whether these fears are justified. Those who 
need reassurance on this matter may be comforted to know that 
the same argument was used when Workmen’s Compensation was 
introduced. Even without common employment, there remain 
some powerful legal deterrents against carelessness, such as the 
defence of contributory negligence and the risk of civil and criminal 
proceedings. 

The abolition of common employment in section 1 (1) is 
supplemented by the consequential repeal of the Employers’ 
Liability Act, 1880, in section 1 (2), and by a provision, in 
section 1 (8), rendering void any agreement which would enable an 
employer to avail himself of the now proscribed defence. That it 
should have been thought necessary to provide against attempts to 
restore common employment through the medium of contract 
lends, posthumously, some colour to the implied term theory of the 
basis of common employment. 

In section 2 the Legislature has given its answer to the question 
considered by the Monckton Committee, how far the right to 
damages for personal injury should be affected by the provision of 
National Insurance benefits. Following the advice of the Monckton 
‘Committee, the Legislature has rejected the solution which was 
adopted with regard to Workmen’s Compensation, of putting the 
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injured person to an election between damages and benefits. It has 
also refused to make any inroads upon the common law right of 
action, or, still less, to abolish it altogether. But for the observa- 
tions on this matter in the Beveridge Report no one could have 
seriously suggested that the time had now come to abolish the right 
of action for personal injuries. In giving the marginal title 
‘Measure of damages’ to section 2, the Legislature has demon- 
strated its correct appreciation of the nature of a problem the 
solution of which had been bedevilled by describing it as that of 
‘ Alternative Remedies °. 

The Monckton Committee was divided on the question how the 
measure of damages should be affected by insurance benefits. The 
majority recommended that the value of all benefits, past and 
future, should be taken into account in diminution of damages; the 
minority proposed that benefits should be ignored. The present 
Act adopts im section 2 a compromise solution: one half of the 
value of certain benefits (industrial injury, industrial disablement, 
or sickness benefits, including industrial disablement gratuities, 
section 2 (6) ), received and expected for the five years following the 
accident, are to be deducted from damages awarded for loss of 
earnings or profits. This compromise resembles the proposal made 
by the Trades Union Congress (at p. 17 of the Final Report of the 
Departmental Committee on Alternative Remedies, Cmd. 6860) that 
employed persons should recover damages in full and in addition be 
entitled to 5/12ths of the amount of benefit, as representing their 
own contributions to the Insurance Fund. The rule now adopted, 
however, makes no pretence of relating the amount of benefit to be 
retained to the injured person’s contributions. Still less is it 
possible to find in it an expression of the principles upon which the 
recommendations of either the majority or the minority of the 
Monckton Committee were based, the former proceeding from 
Sir William Beveridge’s axiom that ‘an injured person should not 
have the same need met twice over’ and that ‘ he should not in the 
end get more from the two sources than he would have got from one 
alone °’, the latter from the analogy of private accident insurance. 
Both lines of reasoning are unconvincing and an arbitrary solution 
is, therefore, less open to objection—although, as a compromise, it 
combines the practical disadvantages of both extremes. 

The most serious of these disadvantages would seem to be the 
need to estimate the value of future benefits. The difficulty of this 
task which is due to the fact that benefits vary with the needs and 
circumstances of the insured person had been convincingly demon- 
strated by another dissentient of the Monckton Committee, Mr. F. 
W. Beney x.c. The Act has sought to simplify the problem of 
forecasting the future by providing, in section 2 (2), that any 
increase of an industrial disablement pension arising from the need 
for constant attendance shall be disregarded, and, of course, by 
limiting the period in respect of which an assessment must be made 
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to five years. Even so, the difficulty remains a formidable one 
and may easily lead to litigation. If these fears should be confirmed 
in the future, the remedy will be obvious: in accordance with 
Mr. Beney’s advice, to restrict guessing to a minimum, the period of 
guess should be reduced from five years to one more likely not to 
exceed the usual interval between accident and judgment, with, if 
this still appears desirable, a corresponding increase in the propor- 
tion of benefit to be deducted from damages, bearing in mind that 
in most cases benefits are only payable during the months immedi- 
ately following the accident. There seems little merit in the choice 
of a five-year period which may have been suggested by the 
machinery for quinquennial reviews of rates of benéfit under 
section 40 of the National Insurance Act, 1946, and section 59 (1) 
(a) of the National Insurance (Industrial Injuries) Act, 1946. 

The Monckton Committee thought that the task of the courts 
in estimating future benefit would be simplified by the rules as to 
the burden of proof which require that the defendant should prove 
the likelihood of such benefit to the satisfaction of the court. It 
will be interesting to see whether the courts will act on this rule. 
Mr. Beney pointed out that it carries with it an element of 
inequality since ‘ the injured person, whose industrial future at the 
date of the trial can be reasonably foreseen and whose domestic 
position appears to foreshadow no probable changes, will suffer a 
very large deduction; whilst the injured person whose future in 
` these respects is quite uncertain, will not’. 

The final clause of section 2 (1), which relieves the court of 
finding separately the amount of damages and the amount of 
benefit to be set off against it, must be read as concerned only with 
the form in which judgment is to be given. It is probably intended 
to discourage appeals and it may help to prevent the establishment 
of a uniform scale of estimated benefits. 

Although the Act bears the character of a compromise, it seems 
closer to the views of the dissenters than those of Sir William 
Beveridge and of the majority of the Monckton Committee. This 
preference for the minority proposals is shown again in the provision 
directing set-off of benefit against only one of the several heads of 
damage, namely, loss of earnings or profits. It is particularly 
welcome that on this point Mr. Beney’s views, based on a most 
persuasive refutation of the majority’s arguments, should have 
prevailed so as to ensure an undiminished award of the important 
head of damages for pain and suffering. 

Section 2 (8) deals with the relation of contributory negligence 
or other causes justifying apportionment of damages to the deduc- 
tion of benefit from damages. On this question the Monckton 
Committee proposal has been adopted. The effect of contributory 
negligence will be considered after benefit has been deducted so 
that only the net amount awarded will be apportioned, which is 
the solution most favourable to the plaintiff’s interests. 
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The subject-matter of section 2 (4) might have merited a 
separate section as it is no longer concerned with the impact of 
National Insurance upon common law damages but with the effect 
of the introduction of the new National Health Service. At a time 
when this service was only contemplated, the Monckton Committee 
had recommended that a plaintiff should be allowed to recover the 
cost of medical services even if these could have been obtained free 
of charge but continued that the position might be ‘ radically 
altered if a comprehensive health service is introduced’. Sec- 
tion 2 (4) affirms the right to claim medical expenses in a manner 
almost exceeding the recommendation of the Committee by pre- 
cluding the court from asking whether the plaintiff’s refusal to avail 
himself of the free medical services was reasonabie in the circum- 
stances. This provision, therefore, gives striking proof of the 
optional character of the National Health Service. 

Section 2 (5) provides that the right to benefits resulting from 
death shall not be taken into account when damages in réspect of 
that death are claimed under the Fatal Accident Acts or under the 
Carriage by Air Act, 1982. This subsection thus maintains, with 
regard to National Insurance the rule followed in the past in regard 
to Widows’, Orphans’ and Old Age Contributory Pensions. 

The remaining sections give definitions, in section 2 (6) and 
section 8, make the Act binding on the Crown, section 4, 
exempt Northern Ireland from its operation, section 5 (2), but 
facilitate, in section 5 (1), the passing of corresponding legislation 
by the Northern Ireland Parliament, and finally, in section 6, 
determine the short title and commencement of the Act. 

The very brevity of the Act invites comparison with the exten- 
sive list of recommendations, summarised under eighteen heads, of. 
the Committee upon whose labours the Act is based. The case for 
the abolition of common employment was strong enough for the 
immediate action of Parliament. On the principal question of the 
measure of damages, the views of the Committee were not followed; 
the other important recommendations of the Committee, con- 
cerning the conversion of absolute into qualified statutory duties, 
notice of accident and the period of limitation for actions in tort, 
have simply been ignored. On the other hand, the Monckton Com- 
mittee has done valuable and effective work in resisting attempts 
to treat the establishment of National Insurance as a concession 
to workmen which would require to be balanced by reducing the 
legal liabilities of employers. It is, therefore, chiefly through its 
negative recommendations, which have all been adopted, that the 
Monckton Committee has justified its existence and indeed the 
practice of legislation after consultation of expert committees, 
which is in accordance with the traditional procedure of law reform 
and with the convictions of this Government of disciples of the 
Webbs. 

J.. UNGER. 


REPORTS OF COMMITTEES 


THE LONDON DECLARATION OF THE COMMONWEALTH PRIME MINISTERS, 
APRIL 28, 1949 


Tue British Commonwealth owes much to the fact that its 
statesmen have been endowed with what Professor W. K. Hancock 
once called ‘an incorrigible disposition to escape from a logical 
dilemma’. In April, 1949, the Commonwealth Prime Ministers 
produced a declaration which may well prove to be one of the great 
constitutional documents of modern times, but which is certain to 
prove the despair of constitutional theorists. India’s intention to 
become a ‘ sovereign independent republic’ and to eliminate the 
Crown from her future constitution was reconciled with her desire 
to remain a full member of the Commonwealth. In order to effect 
this reconciliation the London Declaration finally discarded the 
theory that membership of the Commonwealth necessarily entails 
allegiance to the Crown. Allegiance is a notoriously vague con- 
ception, but the ‘ Balfour Declaration’ of 1926 and the preamble 
to the Statute of Westminster, 1981, formally recited that the 
members of the Commonwealth were united by a common allegiance 
to the Crown, and in 1981 it was generally assumed that common 
allegiance was the one vital characteristic of the Commonwealth 
relationship. Difficulties were soon created by the behaviour of 
the Irish Free State, which, although defined as a Dominion by 
the Statute of Westminster, proceeded to abolish the oath of 
allegiance and the office of Governor-Generai and to purport to 
exclude its citizens from the category of British subjects. The Eire 
Constitution of 1987 made no reference to the Crown, except by 
an oblique allusion to the Executive Authority (External Relations) 
Act, 1936, which provided that so long as the Free State was 
associated with the members of the British Commonwealth the 
King could act on her behalf for appointing diplomatic and consular 
agents and concluding international agreements. Thereafter Eire 
was externally associated with the Commonwealth; the External 
Relations Act was her sole legal connection with the Crown. Yet 
when the 1987 Constitution came into force the United Kingdom 
Government issued a statement to the effect that it was not pre- 
pared to treat the new Constitution as effecting a fundamental 
alteration in Hire’s position in the Commonwealth. Eire continued 
(at least until 1989) to enjoy most of the advantages of membership 
of the Commonwealth. In English law, moreover, her status was 
unchanged, and her citizens were still regarded as British subjects.” 


1 Survey of British Commonwealth Affairs, Vol. 1, p. 5. 
2 Murray v. Parkes [1942] 2 K.B. 123. 
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Neither Eire’s neutrality during the war, nor the provision of the 
British Nationality Act, 1948, that citizens of Eire were no longer 
British subjects, were regarded as marking the secession of Eire 
from the Commonwealth. The decisive step was taken by Eire 
herself when she repealed the External Relations Act by the 
Republic of Ireland Act, 1948. External association was at an end; 
the last tenuous link with the Crown had been severed and Eire 
had seceded from the Commonwealth. 

To generalise from particular instances is a familiar method of 
inviting disaster, and the dangers are overwhelming when the 
generalisation relates to the British Commonwealth and the par- 
ticular instance is that of Eire. But it seems likely that the 
Commonwealth statement may have been influenced in some 
measure by the case of Eire when addressing themselves to the 
problem of India. Since Eire was a member of the Commonwealth 
until 1949, it was clear that India could remain in the Common- 
wealth without professing allegiance to the Crown. Since, how- 
ever, Eire had seceded by snapping the link with the Crown, it was 
arguable that India could hardly remain a member without ack- 
nowledging some connection with the monarchy. The latter 
argument could be countered by pointing out that when Eire had 
repealed the External Relations Act she had also expressed her 
intention to secede from the Commonwealth. If, like India, she 
had wished to remain within the Commonwealth and to play her 
full part in its elaborate system of consultation and collaboration, 
the other members of the Commonwealth might have been less ready 
to assume that severing the link with the Crown meant secession. 
Hence, although the case of Eire showed that India could remain 
within the Commonwealth without professing allegiance, it did not 
prove conclusively that India had to retain a link with the 
monarchy. But two other arguments were advanced in support of 
the view that some such link had to be retained by India. In the 
first place, many commentators put forward the nebulous argument 
that the status of the monarchy would be diminished and the 
strength of the Commonwealth diluted if India were permitted to 
retain the benefits of membership while dissociating herself entirely 
from the monarchy. In the second place, there was the all but 
unanimous opinion that some institutional symbol of Common- 
wealth unity must be accepted by all the member nations in order 
to justify to foreign countries the theory that the Commonwealth 
occupies a special position in international law. Hitherto the main 
applications of this theory have been the contentions (a) that the 
relations of Commonwealth countries inter se are not in all respects 
governed by the rules of international law, and (b) that the system 
of imperial preference is unaffected by the ‘ most-favoured-nation ° 
clauses embodied in commercial treaties with foreign countries, 
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- because for this purpose the nations of the Commonwealth are not 
distinct ‘ nations ’.* 

In these circumstances the Commonwealth statesmen thought it 
necessary to work out a formula linking India with the monarchy. 
The main obstacle was India’s refusal to make use of the King for 
any function, however formal. Accordingly, the following formula 
was evolved :— 

The Government of India have . . . declared and affirmed India’s 
desire to continue her full membership of the Commonwealth of 
Nations and her acceptance of the King as the symbol of the free 
association of its independent member nations and as such the Head 
of the Commonwealth. 

The Governments of the other countries of the Commonwealth, 
the basis of whose membership of the Commonwealth is not hereby 
changed, accept and recognise India’s continuing membership in 
accordance with the terms of this declaration. 


In the preamble to the Statute of Westminster, the Crown was 
similarly described as the symbol of the Commonwealth association. 
Here ‘King’ is substituted for ‘Crown’, and the peculiarly 
intimate and personal role of the monarchy is emphasised.* But 
whilst the King will be called the Head of the Commonwealth, he 
will soon cease to be the King of one of its most important members. 
Not only will he cease to be King of India, but he will cease to 
exercise any personal or constitutional function in relation to India, 
because to Indian Nationalists the monarchy symbolises the 
British Raj. Yet the declaration paradoxically treats the King as 
the symbol of India’s association with the other members of the 
Commonwealth. Although it is easy to show why the King was 
chosen to symbolise this relationship, it seems impossible, where 
India is concerned, to attribute to the monarchy any material (as 
distinct from formal) significance as a bond of unity.° 

Some other aspects of the declaration call for brief comment. 

(1) In designating the Commonwealth, the declaration uses the 
phrases ‘ Commonwealth of Nations’ and ‘ British Commonwealth 
of Nations’ with what appears to be a nice discrimination. 
Mr. Attlee has since stated ° that it is not intended to lay down 
any rigid rule as to the use of the word ‘ British’, or even to 
proscribe the term ‘ British Empire’. The terms ‘ British Common- 
wealth’ and ‘ British Commonwealth of Nations’ are the most 
appropriate, but they are unlikely to be used where the Asiatic 


8 For some recent criticisms, see F. R. Scott (1945) 23 Can.Bar Rev. 725, 
742-4; R. C. Snyder, The Most-Favoured-Nation Clause (1948), pp. 170-1. 
4 Cf. Dr. H. V. Evatt: ' A crown is a chattel which is stored in the Tower of 
London except on ceremonial occasions, but the King is the head and pivot 
of the British Commonwealth of Nations’ (reported in The Times, January 14, 
1949). 

5 For the contrary view, see The Round Table, June, 1949, p. 203; Lord Pethick- 
Lawrence in The Contemporary Review, June, 1949, p. 321. 

6 464 H.C. Deb. 644 (May 2, 1949). 
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countries are concerned. Sir Ivor Jennings has recently put 
forward a strong plea’ for abandoning the term ‘ Commonwealth 
and Empire ’, which dependent peoples find particularly objection- 
able. He suggests using ‘Commonwealth’ as the generic term, 
and ‘ dependent territories’ where it is necessary to describe the 
colonies, trust territories and other dependencies separately. 

(2) When in 1947 the Secretary of State for the Dominions 
became the Secretary of State for Commonwealth Relations, the 
terms ‘Dominion’ and ‘ Dominion status’ were already passing 
out of the semi-official vocabulary of the Commonwealth. They 
do not appear anywhere in the Declaration, and they will no 
doubt fall gradually into desuetude, to be replaced by a variety 
of complicated circumlocutions. 

(8) Although India will no longer owe allegiance, citizens of 
India remain (at least for the present) British subjects in English 
law; and the status of British subjects has always been said to 
carry with it the fundamental duty of allegiance. But the consti-" 
tutional history of the Commonwealth has produced a rich crop of 
legal anomalies such as this. The evolution of the Commonwealth 
has perhaps been the highest achievement of the British genius for 
politics, and the politicians can say with some justification that this 
sphere of politics is too serious a matter to be left to the lawyers. 


S. A. DE SMITH. 


FINAL REPORT OF THE COMMITTEE ON COUNTY COURT PROCEDURE 
(cmĪmD. 7668) 


Txost familiar with the practice of the county courts will not be 
surprised at the general opinion expressed by the Committee on 
County Court Procedure that in general those who resort to them 
are satisfied with their working and that this satisfaction is well 
founded. In the course of the century or so in which they have 
been functioning those courts have played a vital role and obtained 
for themselves a secure place in the administration of justice in this 
country. True it is that they have perhaps lést something in that 
period of their character of a poor man’s tribunal, but this is 
probably due not so much to any inherent vice in their constitution 
but to the inevitably high cost of litigation under a system which 
emphasises the importance of viva-voce evidence in court, and also 
requires the maintenance of the legal profession in two separate 
branches. But as with all live institutions there is always room for 
improvement, and the Committee, after a careful and detailed 
survey of most of the main aspects of the procedure of the county 
courts, make a number of valuable suggestions in a reforming spirit. 
Although the Committee speak of some major and a large number 


7 The Times, May 14, 1949, and June 6, 1949. 
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of minor improvements, in fact all the proposed changes seem to be 
matters of detail rather than anything of a fundamental character. 

A previously published Interim Report (noted at Vol. 11, 
p- 470) has already dealt with the vital question of the arrangement 
for the hearing of actions tried by the judge, a matter which 
probably gives rise to the most numerous grievances, legitimate 
or illegitimate. The main proposals in the present final report are 
as follows :— 

(1) The registrar’s jurisdiction } should be increased to £20 pro- 
vided the judge has given leave (which may of course even now be 
given generally under Order 48, r. 6) and neither party objects; and 
that by leave of the judge, and if the parties so desire, any action 
within the county court jurisdiction should be triable by the 
registrar. This is an obviously sensible proposal, though perhaps a 
little more doubt may be felt about some of the more detailed 
suggestions, e.g., that the registrar should be given power to enter 
judgment on the report of a referee under the Landlord and Tenant 
Act, 1927, where both parties accept the report. The provisions of 
that Act are notoriously difficult to construe and apply, and it 
seems a little unfair that a party should be put to the possible 
extra expense of an appeal to the judge where he has not agreed 
to accept the jurisdiction of the registrar. 

(2) The idea of reducing all types of proceedings to one common 
form, though having the attraction of simplicity, did not recom- 
mend itself to the Committee. In particular the Committee feel 
that both the ordinary and default procedure should be retained. 
A proposal that all the London courts should be centralised in one 
building was rejected on the grounds that no such building could 
in fact be provided under present conditions, and also because it 
was thought that such centralisation would deprive the courts of 
their individual and popular character. The Committee did, 
however, recommend that consideration should be given to setting 
up a central court in London for the more substantial cases when 
it becomes possible to provide a suitable building. Such a scheme 
would certainly be of value in preventing lists getting congested in 
other courts, especially if regard was had not so much to the sum 
involved in a case, as to the complexity of the issues of law or fact 
which it might give rise to. 

(8) The Committee make a number of useful recommenda- 
tions directed towards simplifying the service of process, and in 


1 A suggestion was considered by the Committee that in every case there should 
be a preliminary hearing before the registrar attended only by solicitors or the 
litigants in person, at which directions should be given for the trial, so that 
the real issues might be defined and thereby the ultimate hearing simplified 
and shortened. The proposal was rejected on the ground that it would cause 
added inconvenience and expense by requiring two attendances instead of one, 
but it may be thought that. although inappropriate in the county court, in 
the High Court such a preliminary hearing before a Master, or perhaps even the 
judge, would be an experiment worth trying. 
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particular propose that service of an ordinary summons should be 
by ‘A.R.’ registered post. 

(4) Despite the objections of the Bar Council, the Committee 
recommend that a solicitor should be permitted to retain another 
solicitor as his agent to conduct his case in court. It is recognised 
that this practice is in fact pursued at present notwithstanding the 
provisions of section 86 of the County Courts Act, 1934, and the 
Committee is in favour of its formal recognition. This certainly 
seems a little hard on the Bar, but it must be admitted that it is 
probably impossible in this instance to reconcile fully the interests 
of that sorely-tried branch of the profession with those of the public, 
and this proposed change is perhaps to be regarded as another 
small step tending toward the ultimate fusion of the two branches. 

(5) The Committee are not in favour of reducing the formality 
of county court proceedings. Experience indeed shows that 
litigants in person and witnesses are by no means overawed by the 
mode of proceeding in county courts and are generally ready enough 
to speak their mind, and there seems nothing to be gained by 
depriving those courts of the dignity and authority with which 
some measure of formality invests them. Some proposals are, 
however, put forward for relaxing the rules of evidence, viz. :— 

(a) Secondary evidence of a document should be admitted 
without a notice to produce having been served unless it 
appears that there is a genuine dispute as to the authenticity 
of the document. 

(b) Written statements under the Evidence Act, 1988, should 
be admitted in cases where the maker thereof is not called 
as a witness, even where the court is not satisfied that undue 
delay or expense would be caused by calling him as a 
witness. Further, statements should not be excluded 
merely because made by a ‘ person interested’ as this goes 
to credibility rather than admissibility. It may be thought 
that this last argument applies with equal cogency in 
relation to the whole body of rules of evidence and that 
there is much to be said for the view that, subject to 
exclusion on the ground of irrelevance, a judge sitting alone 
should be entitled to listen to any evidence that is proferred 
and give to it whatever weight he thinks it merits. Many 
of the existing rules of exclusion,? though no doubt vital 
where a jury is involved, seem to smack of the old fallacy 
which precluded parties to an action giving evidence on 
their own behalf, an obsolete notion which the limitation as 
to ‘ persons interested’ in the Evidence Act does something 
to revive. 

(c) The court should have power to admit unstamped docu- 
ments in evidence, but subject to the document being 


2 ' Admirably adapted to the exclusion of truth ', as they were once described. 
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impounded and forwarded to the Commissioners of Inland 
Revenue, who may recover the appropriate duty and 
penalty. This would certainly obviate injustice in many 
cases where the usual solicitor’s undertaking is not obtain- 
able or where the document cannot lawfully be stamped 
after execution. 

(6) The repeal of section 1 (1) of the Courts (Emergency Powers) 
Act, 1943 (which relates to money judgments founded on contract) 
is recommended so far as it relates to county courts. Since those 
courts have power anyhow to suspend any judgment for the pay- 
ment of money where thé defendant’s inability to pay is due to any 
cause, including war circumstances, this provision is really unneces- 
sary and merely creates further delay and expense. It may be 
added that the time would seem overdue for the general repeal of 
the Courts (Emergency Powers) Act, 1948. 

(7) The Committee refer to the familiar difficulty of enforcing 
judgment summonses owing to the need for an inquiry as to the 
debtor’s means to be held in his presence before enforcement by 
imprisonment can ensue. It is suggested that some assistande can 
be obtained from Order 25, r. 2 (4), whereby an order for the oral 
examination of the debtor as to his means can be obtained. Dis- 
obedience to such an order can result in attachment. Even here, 
however, there is no provision for the more suitable expedient of 
apprehending the debtor who neglects to attend the hearing and 
bringing him before the court at an adjourned hearing of the 
summons. Since new legislation can alone confer this power upon 
the court, the Committee recommend that suitable legislation be 
introduced to this end. 

(8) The Committee make a welcome proposal to revise the 
present obscure position relating to the costs of a judgment sum- 
mons, and to substitute for the present rules a general discretion 
in the judge to award costs. It has long been a sore point with 
creditors that they can be forced by a recalcitrant judgment debtor 
to make repeated applications to the court to try and secure the 
satisfaction of a judgment, and yet they will get no costs on any 

‘such applications, or far less than the needs of the situation 
reasonably warrant. 

(9) Perhaps the most important changes proposed are those 
relating to costs. It is well-known that, speaking generally, the 
present scales are not over-generous judged by present-day pro- 
fessional standards, and the Committee found -it impossible to 
justify any general reduction in the charges allowed to a solicitor. 
Indeed they point out that no such reduction was in fact suggested 
by any witness who gave evidence before them. On the other hand 
they accepted the criticisms that the present scales do not 
adequately remunerate solicitors in contested actions, and further 
that in ascertaining the appropriate scale the diificulty of the case 
and the quantity of work entailed should be considered and not 
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merely the amount involved. The Committee also agreed that it 
ought not to be more profitable, as is frequently now the case, for 
a solicitor to entrust a clerk with the preparation of a case and then 
instruct counsel thereon, than to prepare and conduct it himself. 
To meet these criticisms it is proposed to substitute for the existing 
5 scales, three scales as follows :— 

` No. 1—amount recovered or claimed exceeds £2 but does not 

exceed £10. 

No. 2—amount exceeds £10 but does not exceed £20. 

No. 8—amount exceeding £20.° 

To allow for more flexibility it is proposed that in the case of 
certain items in scale 8 there should be a low minimum and a high 
maximum to enable the registrar to have regard to all the circum- 
stances of the particular case on taxation. In particular, both 
scales 2 and 8 provide for an inclusive fee for preparing for trial 
which ranges, under scale 2, from 10 shillings to £8, and under 
scale 8, from 10 shillings to £15. Where the action is conducted 
in court by the solicitor without counsel the range of fees is to be 
from 10 shillings up to £3 under scale 2, and up to £10 under 
scale 8. As regards counsels’ fees, concerning which the 
Committee recorded that they had received no complaint that they 
were excessive, the only substantial change is that the maximum 
fee, viz., £8 13s., will now be permissible on a claim exceeding £20, 
instead of being restricted to an action involving more than £50 as 
at present. 

Space will not permit of detailed reference to other proposed 
amendments regarding costs, save to indicate the Committee’s 
sensible suggestion that Order 47, r. 18 (which at present allows the 
court to award costs on a higher scale where the question in dispute 
is of importance to a class of persons or involves a difficult question 
of law) should be extended to cases involving a question of fact of 
exceptional complexity, but should omit the provision regarding 
questions of importance to a class, for in the latter case there 
seems no reason why an unsuccessful party should have to pay costs 


3 The Committee considered but rejected the proposed scale of costs prepared by 
the Law Society to give effect to the recommendations of the Rushcliffe Com- 
mittee. The rather unsatisfactory result may therefore be that there will be 
two varying scales according to whether the litigant is within the Legal Aid 
Scheme or not. 

4 Perhaps an inducement to deliver detailed instructions to counsel rather than 
their -all too familiar substitute, an empty back-sheet. 

5 It is noteworthy that the British Medical Association suggested that a medical 
witness of fact should be allowed a minimum of ten guineas per whole day and 
seven guineas per half day, and that a medical witness called as an expert 
should be allowed a minimum of ten guineas per day for qualifying and twenty- 
five guineas (!) per day or fifteen guineas:-per half day for giving evidence. The 
Committee felt unable to recommend that the present limits (three guineas for 
qualifying and eight guineas for attending court) should be raised, but the 
medical profession's own valuation of its services affords an illuminating con- 
trast with the maximum of eight guineas which can be allowed to counsel for 
preparing for the case and undertaking the whole conduct of it at the trial. 
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on a higher scale for the privilege of having assisted in clarifying 
the law for the benefit of some section of the public. 

(10) There are at present 889 forms for use in county court 
proceedings and the Committee, while suggesting some small 
improvements in detail, were unable to recommend any large-scale 
pruning. They also were of opinion that existing nomenclature 
should be retained even where rather forbidding in appearance to 
the layman, e.g., the use of the word ‘ precipe’. On the whole 
there does seem to be a good deal to be said for not making a 
document into a jack-of-all-trades merely in the interests of 
uniformity. It should suffice if an official] document, especially 
in a layman’s court, is conveniently adapted to the particular type 
of proceeding and that it is clear on the face of it what the recipient 
is to do and what will happen if he fails to do it. 

(11) The absence of anything in the nature of a Jaw library in 
county courts is inevitably a matter of mournful reflection to the 
advocate who finds himself under the necessity of trailing a large 
number of bulky volumes to a distant court. The Committee do 
not feel it within their province to make recommendations as to 
any particular publications, but they record the modest require- 
ment of the Council of Judges of County Courts that a set of 
Halsbury should be available on every circuit, and go on to express 
the opinion that it is of great importance from the point of view 
of despatch of business that such books as the judge thinks 
necessary should be available on each circuit. 

Finally it may be added that the Committee quote the Civil 
Judicial Statistics for 1947 as revealing that in that year there were 
189,893 county court actions determined by consent, or on admis- 
sion, or in default of appearance or defence, and 25,726 contested 
actions. For tribunals which dispose of litigation on such a scale, 
it would be no reflection on their efficiency if a permanent com- 
mittee were appointed, drawn from a wide range of persons and 
whose personnel would change from time to time, and which would 
have the function of keeping the whole working of the system under 
continuous review and making proposals for improvement as and 
when they appeared necessary. 

Dennis Luoyp. 
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NOTES OF CASES 


THE JURISDICTION OF RENT TRIBUNALS 


R. v. Paddington and St. Marylebone Rent Tribunal, Ex p. Bell 
London and Provincial Properties, Ltd. [1949] 1 All E.R. 720, 
deserves special attention for two reasons. It is one of the most 
important cases yet decided on the interpretation of the Furnished 
Houses (Rent Control) Act, 1946, and it raises issues of outstanding 
general interest on the relationship between administrative tribunals 
and the ordinary courts. 

The facts were that, purporting to act under powers given by 
section 2 (1) of the Act, the Paddington Borough Council referred 
to the tribunal the contracts of all but two of a block of 555 flats. 


'The original block reference was improperly made out, and the 


council subsequently referred 302 of the contracts individually. 
Four of the flats were not subject to the Act; 382 of the others 
were subject to the Rent Restriction Acts, and therefore the tribunal 
had no power to reduce their rents: R. v. Paddington and St. 
Marylebone Rent Tribunal, Ex p. Bedrock Investments, Ltd. [1947] 
K.B. 978. All were described as furnished though the majority 
were not, and the names of some of the lessees were given incor- 
rectly. The rents of the two flats not originally referred by the 
council had previously been referred by the tenants to the tribunal, 
which had reduced them. The remainder were referred by the 
council in pursuance of a decision by its Public Health Committee 
that where two or more reductions of rent had been made by the 
tribunal in the case of any property, all other contracts of letting 
to which the Act applied relating to that property would be referred 
to the tribunal. The tribunal considered the rents of eight of the 
furnished flats and ordered them to be reduced (though in ordering 
the reductions it was influenced by a misinterpretation of earlier 
cases on the Act: see per Lord Goddard C.J. at pp. 728-9). At 
the hearing the representative of the council explained the reason 
for the references, but called no evidence and did not cross-examine 
the witnesses for the landlords. The landlords moved for certiorari 
to quash these eight determinations, and prohibition to order the 
tribunal not to proceed with the other references. 

Lord Goddard C.J., delivering the judgment of the Divisional 
Court, held that the proceedings were bad ab initio because the 
action of the council in referring all the flats without ascertaining 
the wishes of the tenants and without inquiring into the facts of each 
individual case was not a bona fide exercise of its powers under the 
Act. The Act was ‘ designed for the protection of the tenants and 
not for the penalising of landlords’.. A further reason for ordering 
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certiorari was that the landlords had been given no opportunity 
to deal with one of the points mentioned by the tribunal in 
announcing its decision to reduce the rents. This was that the flats 
did not come up to present-day standards because in no case were 
the ceilings more than eight feet high. Members of the tribunal 
had noted the height of the ceilings before the hearing while 
inspecting the flats in the presence of two of the landlords’ 
employees, one of whom had agreed that it was less than was. 
required by modern standards. ‘Surely’, said his Lordship, ‘in 
common fairness, if this was to be considered by the tribunal, they 
ought to have given the applicants some opportunity of dealing with 
it... In our opinion to take into account a matter of this kind, 
of which no intimation had been given to the landlords, brings 
this case exactly within the decision of the House of Lords in Board 
of Education v. Rice, the judgments in which are so well known 
that we need not set them out.’ 

The first part of the judgment rests on the assumption that, if 
it be accepted that the local authority used its statutory powers for 
a purpose alien to that for which they were conferred, then it must 
be accepted that the reference was invalid. It is submitted, with 
great respect, that this assumption is not well founded. An attempt 
might perhaps be made to justify the sssumption in the following 
manner. First, it might be said, if a tribunal reduces the rent of 
premises with respect to which there is no contract to provide 
services or furniture and which are not in fact furnished, it has 
acted outside its jurisdiction and its decision will be quashed : R. v. 
Blackpool Rent Tribunal, Ex p. Ashton [1948] 1 All E.R. 900. If, 
therefore, the local authority refers such premises to a tribunal, 
prohibition will lie to prevent the tribunal from entertaining the 
reference. (It may be observed at this point that in many cases 
the courts have conceded to inferior tribunals the right to determine 
conclusively the existence of facts on which their jurisdiction 
depends: see, e.g., R. v. Minister of Health [1939] 1 K.B. 282; 
R. v. Ludlow, Ex p. Barnsley Corporation [1947] K.B. 684; 
D. M. Gordon in (1944) 60 L.Q.R. 244.) Secondly, a local autho- 
rity may act ultra vires by using its statutory powers for an 
improper purpose (détournement de pouvoir) as well as by exceeding 
them. Assuming that the Divisional Court was right in holding 
that the local authority had misconceived the purpose of the relevant 
section of the Act, then surely (it might be said) the reference in 
the present case was as bad as a reference in the first type of case 
would be. These arguments, however, fail to recognise the places 
of the tribunal and the local authority in the scheme of the Act. 
The Act is intended to give the tribunal a very substantial measure 
of independence of the ordinary courts. Thus, the courts will not 
order certiorari solely on the grounds that a tribunal has failed to 
take into account matters which it ought to have taken into account, 
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or has otherwise come to an unreasonable conclusion, when deter- 
mining what is a fair rent: R. v. Paddington and St. Marylebone 
Rent Tribunal, Ex p. Kendal Hotels, Ltd. [1947] 1 All E.R. 448. 
Again, a tribunal, if satisfied that a reference made by a tenant is 
frivolous or vexatious, is empowered by section 2 (6) not to enter- 
tain it. Where a local authority has made a capricious reference—a 
contingency for which Parliament, perhaps over-optimistically, 
omitted to provide—the obvious solution is for the tribunal to dis- 
miss the reference peremptorily. It is surprising that the silence 
of the Act on this point should be thought to open the door to 
proceedings before the Divisional Court to prevent the tribunal from 
entertaining such a reference for want of jurisdiction to do so. If 
it has jurisdiction in the one case, it would seem to have juris- 
diction in the other. No doubt the tribunal must, as a semi- 
judicial body entrusted with the power to alter private rights, 
honestly address itself to the merits of each individual reference 
that comes before it. If, in the present case, the tribunal has said : | 
* We order that the rents of these eight flats be reduced because it 
is our policy to reduce all rents in blocks of flats in which we have 
already ordered two reductions’, then its determination would, 
it is submitted, have been invalid. But such a principle cannot 
be applied to the local authority, because the role assigned to it 
in the scheme of the Act is fundamentally different. It has no 
power to give a conclusive decision; its function is merely to set 
the machinery in motion. In all the English cases known to the 
present writer where acts of public authorities have been held to 
be ultra vires on the grounds that statutory powers have been 
exercised for improper purposes, the effect of those acts has been 
to operate directly upon-private rights. 

There remains the question whether the landlords were denied 
a hearing according to law. In citing Board of Education v. Rice 
[1911] A.C. 179, Lord Goddard C.J. had in mind Lord Loreburn’s 
much-quoted dicta (at p. 182), that bodies acting judicially ‘ must 
act in good faith and fairly listen to both sides... They can 
obtain information in any way they think best, always giving a fair 
opportunity to those who are parties in the controversy for cor- 
Tecting or contradicting any relevant statement prejudicial to their 
view’. These principles were violated in R. v. Kingston-on-Hull 
Rent Tribunal, Ex p. Black [1949] 1 All E.R. 260, where, as a 
result of a strange misunderstanding, the tribunal reduced the rent 
without permitting the landlady to give evidence as to its reason- 
ableness. In the present case, however, the matter complained of 
was altogether dissimilar. The members of the tribunal made a 
personal inspection which left them with the impression that the 
flats did not conform to modern standards. Their impression may 
have been erroneous; but it is not for the courts to correct such 
an error. They conveyed their impression to the landlords’ 
employees, but not to the landlords themselves. That it would 
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have been helpful to the landlords to have been told of the tribunal’s 
views may readily be admitted; just as it would be helpful to all 
landlords and tenants appearing before rent tribunals to be told of 
all impressions formed by members of the tribunals, both during 
the inspection and at the hearing, which might be prejudicial to 
their cases and to which they could supply convincing answers. 
But rent tribunals, like arbitrators and, for that matter, judges, 
are under no legal duty to communicate such impressions to the 
parties. It is difficult, therefore, to see why in the present case the 
landlords were held to have been denied a hearing. One result of 
the case may well be to discourage tribunals from giving reasons 
for their decisions. 
S. A. DE SMITH. 


COURTS MARTIAL 


Tax limited control by civil courts over courts martial is illustrated 
by two recent cases, R. v. Secretary of State for War, Ea p. 
Martyn [1949] 1 All E.R. 242 and R. v. O./C. Depot Battalion 
R.A.8.C., Eœ p. Elliott [1949] 1 All E.R. 878. The former was an 
application for certiorari to quash a decision of a court martial 
finding the applicant a deserter on the grounds that the Rules of 
Procedure had not been observed in convening the court. The 
Rules provided in the particular case for convening a court ‘ forth- 
with’ but the court was not in fact convened for over a month. 
The jurisdiction of the court martial could not be disputed and the 
Divisional Court held the non-observance of the Rules of Procedure 
to be a matter solely for the military authorities as one of military 
law and so beyond the purview of the civil courts which could only 
interfere so far as the civil rights of the soldier were affected. In 
Elliott’s Case, Lord Goddard re-affirmed this principle where there 
was an application for habeas corpus. In determining whether or 
not there had been an excessive delay amounting to oppression 
which would entitle the court to interfere by ordering a release on 
bail, he held the Rules material in assisting the court to reach a 
conclusion, but again emphasised that disobedience to the rules 
would not of itself entitle the applicant to a release under habeas 
corpus, provided he was subject to military law. 

Two further points were made in the second case. The legality 
of an arrest in Belgium had been argued on behalf of the applicant, 
but was held to be irrelevant in these proceedings whatever might 
be his position as against those who had executed the arrest. 
Following Ex p. Scott (1829) 9 B. & C. 446, the Lord Chief Justice 
held that once a prisoner is in lawful custody in this country the 
court had on such an application no power to go into the circum- 
stances in which he was brought here. Finally he held that s. 154 
of the Army Act, requiring suspected deserters to be brought before 
a court of summary jurisdiction, was intended to give in relation 
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to the arrest of suspected deserters the same protection as is given 
to the police in the case of arrest of suspected felons. Its provisions 
were therefore inapplicable to the arrest of persons such as the 
applicant who were subject to military law and whose arrest was 
therefore justified under s. 45 of the Act. 

J. D. B. Mrrcwe.u. 


MONEY PAID UNDER MISTAKE 


ALTHOUGH Larner v. London County Council [1949] 1 All E.R. 964, 
does not contain any new principles on the recovery of money paid 
under a mistake, it does give useful emphasis to recognised prin- 
ciples. The facts were simple; the plaintiff, an employee of the 
London County Council, after he was called up for service in the 
R.A.F., had had the difference between his service and his civil 
pay made up by the London County Council under a resolution 
of the council adopting the powers of the Local Government Staffs 
(War Service) Act, 1989. The resolution provided for employees 
notifying all changes in service pay, a requirement which was 
brought to the plaintiff’s notice by the claim form which he signed 
even if he were ignorant of the terms of the resolution. As a result 
of his failure to report such changes he was overpaid by the London 
County Council, who on his return to their service attempted to 
recoup themselves by deductions from his wages. These deductions 
he now sought to recover, the London County Council counter- 
claiming for the balance of the overpayments, and the argument 
turned therefore on their ability to recover these sums. 

The amounts were not disputed nor was it denied that the over- 
payments resulted from a mistake of fact, but they were alleged to 
be irrecoverable because they were voluntary, and because the 
recipient had changed his position for the worse. On the first point 
Denning L.J. delivering the judgment of the Court of Appeal 
emphasised the limitation placed by Morgan v. Ashcroft [19388] 
1 K.B. 49, on the supposed doctrine expressed by Bramwell B. in 
Aiken v. Short (1856) 1 H. & N. 210, at p. 215, that the mistake 
* must be as to a fact which, if true, would make the person paying 
liable to pay the money’. The nature of the payments now in 
dispute was ambiguous. It had earlier been discussed in National 
Association of Local Government Officers v. Bolton Corporation 
[1943] A.C. 166, where the point-in issue was the jurisdiction of the 
National Arbitral Tribunal to deal with a refusal by a local authority 
to adopt the Act. The House of Lords though unanimous in the 
conclusion that the payments if made were not purely gratuitous 
was not at one as to their precise character ; Lord Wright (at p. 187) 
referred to them as not ‘ a mere gratuity ’ but added that there was 
an element of bounty granted for reasons of national policy, whereas 
Lord Porter (at p. 196) referred to them as received ‘ as of right’. 
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Lord Simon (at p. 178) referred to a promise to make them as 
enforceable ‘if made for good consideration’. They appeared to 
be payments made with statutory authority under obligations 
imposed by public policy and by the conduct of a good employer, 
and as something of a hybrid falling between purely voluntary 
payments and payments legally enforceable. This difficulty of 
classification illustrates the difficulties of applying contractual 
formulae to nationally negotiated service agreements, but in the 
present case Denning L.J. (pp. 966-7) regarded their enforceability 
as immaterial; it was enough that proper payments were regarded 
as in some sense ‘due’ under a promise. Since the supposed duty 
of payment was based on a mistake of fact induced by the plaintiff 
and in truth did not exist, it followed that there was a sufficient 
difference to enable recovery. It would seem that the same con- 
clusion could have been reached without the concept of ‘ duty’, 
since even if gratuitous the payments believed to have been made 
were authorised by statute whereas those in fact made were not and 
would have raised a liability to surcharge, a factor which must have 
been a fundamental difference within the reasoning of Scott L.J. 
in Morgan v. Ashcroft at p. 74. 

On the second point of estoppel based on the alteration of 
circumstance, Denning L.J. makes it clear that simply spending 
the money will not alone prevent recovery from the recipient unless 
there has also been some neglect or breach of duty or misconduct 
on the part of the payer as in Holt v. Markham [1928] A.C. 166, 
where the paymaster had lulled the recipient into a belief that the 
sums paid were rightfully his. That case was distinguishable 
too, in that here the essential facts were not available to the pay- 
master (though had they been recovery would not necessarily be 
barred : Weld-Blundell v. Synott [1940] 2 K.B. at p. 116), but 
rather were in the knowledge of the recipient and were not disclosed 
by him. Clearly his knowledge and his breach of duty prevented 
him raising successfully a plea of estoppel, and in the view of the 
court such a plea is excluded alike by an innocent misrepresentation 
as by a breach of duty on the part of the person seeking the benefit 
of it. Certainly in the present case any other result would have 
been strange; it is in any event perhaps difficult to regard the 
simple spending of new-found wealth as an alteration of one’s 
position for the worse unless it has resulted in continuing liabilities. - 

J. D. B. MITCHELL. 


SALE OF GOODS—RIGHT OF REJECTION 


Tue case of Ruben, Ltd. v. Faire Bros. [1949] 1 K.B. 254 
raises a short but not uninteresting point. Rubber material was 
sold by sample and under the description of ‘ Linatex in 41 ft. 
rolls, 5 ft. wide’. The buyers sub-sold half the material and at 
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their request the sellers dispatched it direct to their customer. 
The latter rejected it on the ground that it was not in accordance 
with the sample, and did not agree with the description since the 
rolls were not 41 ft. in length or 5 ft. wide. The question for 
decision was whether the original buyers were also entitled to 
reject. 

If, as the Judge held, the goods were not in accordance with 
the description and sample then there had been a breach of the 
conditions implied by Sale of Goods Act, 1893, ss. 18 and 15, but 
the buyers had lost their right of rejection if they had ‘ accepted °’ 
the goods (s. 11 (1) (c)). S. 35 defines acceptance as follows :— 
‘The buyer is deemed to have accepted the goods when he 
intimates to the seller that he has accepted them, or when the 
goods have been delivered to him and he does any act in relation 
to them which is inconsistent with the ownership of the seller... ?. 
The well-known case of Hardy v. Hillerns [1928] 2 K.B. 490 holds 
that onward delivery to a sub-purchaser is an ‘ act inconsistent 
with the ownership of the seller’, but the same case stresses that 
effect must be given to all the words of the section so that the 
buyer will not lose his right of rejection unless that act follows 
delivery to him. The learned Judge held that in the present case 
there had been constructive delivery to the buyers when the goods 
were set aside at the seller’s works and held to the order of the 
buyers. Hence they had lost their right to reject and were limited 
to a claim for damages. 

The case emphasises the danger to a wholesaler of indulging 
in the common practice of sending on to a retailer goods supplied 
by a manufacturer without prior inspection. On the other hand 
it cannot be said that the exact circumstances in which he will 
lose his right to reject are even now entirely clear. 

In the first place, there seems to be some uncertainty as to the 
meaning of ‘delivery to him’ in s. 35. One would have thought 
that ‘ delivery ’ must be used in the same sense as elsewhere in the 
Act and that s. 82 (1) applied so that delivery to a carrier would 
prima facie be sufficient delivery to the buyer. On this view, in 
Hardy v. Hillerns (supra) delivery to the buyer took place at the 
latest when the shipping documents were transferred. But this 
does not seem to have been the view of the court in that case; both 
the Court of Appeal and Greer J. in the court below! appear to 
have accepted the finding of the arbitrator that delivery took place 
when the goods themselves were handed over on arrival of the ship. 
Greer J. appears, indeed, to have based his judgment on the fact 
that there had been delivery to the place where it was contemplated 
that examination should take place and the earlier decision in 
Molling v. Dean (1901) 18 T.L.R. 217 seems to be an authority for 
this view. This point does not appear to have been considered in 


1 [1923] 1 K.B. 658. 
Vor. 12 24 
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Ruben v. Faire; might it not have been argued that in the circum- 
stances the parties had impliedly agreed that the sub-purchaser’s 
address was the place for examination? 

Secondly, there seems to be some slight obscurity as to what 
acts will be deemed to be ‘ inconsistent with the ownership of the 
seller’. In both Hardy v. Hillerns and Ruben v, Faire the act 
was the onward delivery of the goods themselves to a sub-purchaser, 
and the judgment of Greer J. implies that nothing less than the 
physical movement of the goods will suffice. He pointed out that 
under s. 86 the buyer who rejects is not bound to return the goods 
to the seller but the seller has to collect. He said, at p. 644: ‘If 
the buyer was entitled to reject them when they had been sent 
100 miles, or it may be 590 miles, away from the place where they 
were delivered, it would, in my judgment, be for the seller to take 
the goods back to the place of delivery. I think that supports the 
view that if the buyer for his own purposes sends the goods away 
from the place of delivery, it is not likely that the statute would 
put upon the seller the obligation of bringing them back to the 
place where he had sent them’. Similarly, Bankes L.J. said in the 
Court of Appeal ([1927] 2 K.B. at p. 496): ‘Where under a 
contract of sale goods are delivered to the buyer which are not in 
accordance with the contract, so that the buyer has a right to 
reject them, the seller upon receipt of notice of rejection is entitled 
to have the goods placed at his disposal so as to allow of his 
resuming possession forthwith, and if the buyer has done any act 
which ‘prevents him from so resuming possession that act is 
necessarily inconsistent with his right’. It would therefore appear 
that the mere sub-sale, even though accompanied by transfer of 
the documents of title, will not take away the buyer’s right of 
rejection; there must be a dealing with the goods themselves and 
perhaps, as we have seen, this must take place not merely after 
delivery to the buyer in the normal sense but after delivery to the 
place contemplated for examination. 

Finally, it should be pointed out that in both Hardy v. Hillerns 
and Ruben v. Faire the goods did not correspond with the 
description. Might it not therefore have been argued that in neither 
case had ‘the goods’ ever been delivered or æ fortiori accepted ? ? 
No doubt this point was not taken because in both cases the goods 
actually delivered did approximate to the goods contracted to be 
sold; it may not have been Santa Fe wheat but it was wheat, it 
may not have been rubber in 41 ft. rolls but it was rubber. But 


2 These points are considered in an interesting article in 15 Can. Bar Review, 
p. 760, by Prof. Montrose. His argument is that the courts impliedly draw 
a distinction between basic definition and supplementary description and that 
no clause in the contract excluding warranties and conditions can force the 
buycr to take goods other than those defined (see, e.g., Andrews v. Singer 
[1984] 1 K.B. 17). He suggests that similar arguments should apply to 
s. 85 unless ‘ the goods’ referred to in that section means the goods actually 
delivered and not the goods contracted to be sold. 


Jury 1949 NOTES OF CASES 371 


supposing the seller contracts to sell wheat and delivers sacks 
containing sawdust? Can it be said that there has been a delivery 
and acceptance if the buyer believing the sacks to contain wheat 
forwards them to a sub-purchaser of wheat? 

L. C. B. Gower. 


SALE OF GOODS IN MARKET OVERT 


THE recent case of Bishopsgate Motor Finance Corporation v. 
Transport Brakes [1949] 1 K.B. 822 is a reminder of the extent 
to which our modern commercial law is dependent on relics of an 
earlier age, a fact which no doubt delights the academic lawyer 
but for which the business world displays less enthusiasm. The 
question in the case was whether a car had been sold in a lawfully 
constituted market (Maidstone) in accordance with the custom of 
the market. If so the buyer obtained a good title although his 
seller had none (Sale of Goods Act, 1898, s. 22 (1)). The Court of 
Appeal (affirming the decision of Humphreys J.) held that it had. 
In so doing they decided :— 

1. That a market could be lawfully established by statute as 
well as charter. 

2. That provided the goods were exposed ‘for sale in the 
market and sold there in the daytime it did not matter whether 
they were sold by the owner or by an auctioneer who normally 
traded in the market. 

8. That provided the custom of the market extended to sales 
by private treaty such a sale was as effective as a sale by auction. 

In arriving at a decision on these points they considered a 
series of cases extending in time back to the 16th century and in 
space to Australia, and some very pretty learning was displayed. 
We leave the more historically minded Reviews to add a gloss to 
this learning; our purpose here is to question whether in the 20th 
century there is room for these anachronisms. When originally 
introduced into the common law a rule which protected a purchaser 
of wool in the medieval fairs and markets was obviously a very 
reasonable one, but the justification for giving a purchaser of a car 
in Maidstone market (or any open shop in the City of London) a 
protection denied to a purchaser of a similar car in Portland 
Street is less obvious. Nor is this the only nonsensical rule which 
pervades this branch of the law; it is even more absurd that the 
protection of the purchaser should depend on whether his pre- 
decessor in title obtained the goods by larceny by a trick or by 
fraud, thus perpetuating in commercial law a distinction which 
is no longer of practical importance in criminal law. Perhaps 
some private member who is lucky in the ballot might introduce 
a Sale of Goods (Amendment) Bill? If so we look forward to an 
interesting debate between the apostles of practical convenience, 
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and the upholders of our legal traditions, briefed no doubt by the 
Society of Public Teachers of Law campaigning in defence of their 
vested interests in markets overt, Phillips v. Brooks, Lake v. 
Simmons, ete. 

Finally it is worthy of note that the Court of Appeal approved 
the decision of Croom-Johnson J. in Joblin v. Watkins & Roseveare 
(briefly reported in [1949] 1 All E.R. 47) that a car registration 
book is not a document of title within the meaning of the Factors 
Act, 1889. The judgment of Denning L.J. contains some interest- 
ing observations on this point and he suggests that if a car owner 
retains control of his log book a purchaser is unlikely to obtain a 
good title as any forgery will probably be so obvious as to put him 
on inquiry. In this connection, however, our experience is that 
car dealers never regard the mere absence of the original log book 
as the slightest obstacle in the way of disposing of the car and 
our impression is that it is easier than it ought to be to obtain a 
duplicate. Presumably the mere fact that the seller produces such 
a duplicate is not enough to put a buyer on inquiry? 


L. C. B. Gower. 


AFFREIGHTMENT—UNSEA WORTHINESS—CAUSATION 


In the very important case of Monarch Steamship Co. v. A/B Karls- 
hamns Oljefabriker [1949] 1 All E.R. 1, the facts were that, on 
April 4, 1989, a Japanese company in pursuance of a time charter 
directed a British steamship belonging to the appellants to proceed 
to Rashin in Korea, to carry a cargo of soya beans to whatever port 
of discharge the charterers might opt within a range of North Sea 
and Baltic ports. When she left Rashin on May 12, the ship was 
unseaworthy, and, as a result, was detained for repairs at Aden and 
Port Said until September 23. On June 7, the charterers had 
nominated Kronshamn which the vessel ought to have reached 
before the end of July. Instead, on the outbreak of war, she was 
ordered by the British Admiralty to proceed to the port of Glasgow, 
where she arrived October 21. 

Concurrently with these events, the Japanese charterers had, on 
April 21, sold the beans to the Swedish respondents, and, on 
October 23, duly transferred to the respondents the bills of lading. 
The purchasers chartered three small neutral vessels to tranship the 
beans to Kronshamn. It was these transhipment costs of some- 
thing over £21,000 which the Swedish purchasers were claiming 
from the shipowners, alleging that this pecuniary loss was suffered 
as a result of the initial unseaworthiness of the ship. 

The legal statements evoked in the House of Lords by the 
central issue of causation are of the utmost importance to the law 
of affreightment. But, in the interests of a complete version of the 
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case, it is convenient to deal beforehand with certain interesting 
subsidiary points of law that emerge from the judgments. 

(1) Lord Porter stated: ‘ Undoubtedly, deviation necessarily 
made to remedy unseaworthiness does not amount to 
unjustifiable deviation or destroy the right to rely on the 
terms of the contract of carriage unless it is established 
that the owners knew of the vessel’s state on sailing’ (at 
5). On the question of law, The Europa [1908] P. 84, 
and Kish v. Taylor [1912] A. C. 604, were cited in support. 
On the question of fact, Lord Porter considered that no such 
knowledge existed on the part of the shipowners. Dealing 
with the latter first, it is interesting to note that Lord 
Wright held to the contrary, that ‘ the appellant was fully 
aware of the risk connected with the boilers’ (at p. 11). 
Secondly, and more important, the legal point made was 
a startling one. In The Europa, it is true, the shipowners 
did not know of the unseaworthiness; on the other hand, 
in Kish v. Taylor, they did. In neither case, however, was 
any legal significance attached to this fact. If it were, then 
the sound doctrine laid down in those two cases would be 
partially abrogated for known unseaworthiness causing 
deviation would, in effect, operate as a breach of condition 
precedent. Neither authorities nor principle support what 
must be considered mere dictum. Quite the reverse, an 
action for damages will lie if a master, after notice of the 
unseaworthy state of his ship, continues the voyage to the 
destruction or loss of the cargo; not, if he deviates to a 
port of repairs. Knowledge, actual or imputed, on the 
part of the shipowners is immaterial in this respect. 

(2) Lord Porter remarked: ‘. . . the respondent was entitled 
to recover the expenses of forwarding the goods in fulfilment 
of his contract whether the contract was contained in the 
charterparty or in the bills of lading, and, under the Bills 
of Lading Act, 1855, could transfer that right to the 
assignee of the latter documents’ (at 9). Insofar as 
the assignment of charterparty rights under the 1855 Act 
is concerned, Lord Porter’s statement is, with great respect, 
manifestly loose. It is only the rights and liabilities ‘ con- 
tained in the bill of lading’ that fall within the purview 
of section 1 of the Act. Thus, if an inconsistency occurs 
between the charterparty and bill of lading terms, the 
assignee is entitled to rely implicitly on his bill of lading. 

(8) Lord Porter denied the assertion that damages for mere 
delay in delivery are not awarded in carriage of goods by 
sea. The true rule was that the voyage must be performed 
with reasonable dispatch. In the days of sail, ‘ reasonable 
dispatch’ was an elastic requirement. Today, however, 


874 THE MODERN LAW REVIEW Vor. 12 


with the high standards attained in mechanical efficiency, 
the phrase must be taken in the majority of cases to mean 
conformity with the time-schedule agreed upon between the 
parties. 

(4) Lord Wright dismissed the argument that the contract was 
frustrated on two grounds: namely, that the frustrating 
event (a) was caused by the act of the shipowners, and 
(b) was within the plain contemplation of the parties in 
that it was expressly provided for in the War Risks Clause. 

Turning, now, to the main issue in the case, it is vital to the 
reasonable foresight test of remoteness of damage that there 
should be determined precisely the data on which the reasonable 
man, or, here, the reasonable commercial man, is to base his 
foresight. In the law of contract the reasonable commercial man 
is limited to all data available at the time of breach. Where the 
data are of a normal character the reasonable foresight test takes 
the form of the ‘ direct and natural consequences’ rule in Hadley 
v. Baxendale (1854) 9 Exch. 841. Where,. however, additional 
data are to hand by reason of an express communication, or 
circumstances amounting to an implied communication, between 
the parties, then the reasonable foresight test takes the form of the 
€ special circumstances’ rule in Hadley v. Baxendale. Whichever 
form it takes, it is the reasonable foresight principle which governs 
the problem of remoteness of damage in the general law of 
contract.* 

Breach of the warranty of seaworthiness is a breach of contract. 
Accordingly, on principle, the question of whether the unseawor- 
thiness caused the particular loss should be decided by applying the 
reasonable foresight test, as was done in the instant case by Lords 
Porter, Uthwatt, and du Parcq. Thus, at the date of the charter- 
party. the ship was unseaworthy. At this time business men 
engaged in international trade ought to have foreseen that war 
might break out and that, as a consequence, if the ship were 
delayed because of unseaworthiness, she might never reach her port 
of destination on account (inter alia) of restraint. Hence, the 
transhipment, from Glasgow to Kronshamn was not too remote a 
consequence of the unseaworthy state of the ship. The British. 
Government had, it is true, offered a very favourable price for the 
beans in Glasgow, but in the circumstances, it was reasonable 
for the Swedish firm to prefer soya beans to sterling. 

Lord Wright reached the same conclusion by applying a different 
and (it is submitted) conflicting test principle, viz., that unseawor- 
thiness will be deemed to have caused the eventual loss or damage 


1 It might be noted that the actual assessment in terms of money of the 
damages arising from the not-too-remote damage is not strictly a matter of 
law but one of accountancy. 
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provided the loss or damage would not have occurred but for the 
unseaworthiness. If a ship sailed in an unseaworthy condition 
because .it lacked an adequate medicine chest, and foundered in a 
storm, the loss would not be due to the unseaworthiness of the ship, 
there being no relevance between them. But, provided relevance 
exists between the unseaworthiness and the loss or damage, the 
test principle operates literally. This principle is supported by the 
decision of a very strong Court of Appeal in The Christel Vinnen 
[1924] P. 208, by obiter dicta? of Lord Wright (in which 
Lord Atkin concurred) in Smith, Hogg & Co., Ltd. v. Black Sea 
and Baltic General Insurance Co., Ltd., and by the opinions of the 
leading textbook writers.” 

That the ‘ Wright test’ does conflict with the ‘Porter test’ 
may be demonstrated by reference to the following pair of 
situations :— 

(1) where a ship is delayed by unseaworthiness and then founders 

(or the cargo is damaged) in a storm which it would not 
have encountered but for the unseaworthiness, the unsea- 
worthiness will be deemed to have caused the loss if the 
‘ Wright test’ be applied,* but will not be considered the 
cause if the ‘ Porter test ’ is applied * ; and, 

(2) where a ship is lost (or the cargo is damaged) by reason of the 
negligerice of its master, but the cargo would have remained 
unscathed by the master’s negligence but for the unsea- 
worthy state of the ship, here again, the ‘ Wright test’ 
would yield a positive and the ‘ Porter test’ a negative 
result, since, in the latter case, the novus actus, unlike the 
throwing of the stone by the mischievous boy in Haynes v. 
Harwood [1985] 1 K. B. 146, could not be considered as 
reasonably foreseeable.” f 

Which principle, then, governs the law of remoteness in relation 
to unseaworthiness in a contract of affreightment? As a result of 
the case under review, The Christel Vinnen must (it is submitted) 
be regarded as implicitly overruled, and the reasonable foresight 
test established as the governing principle by the majority of the 
House of Lords in what henceforth deserves to be considered as 
the leading case on this part of the law. 

C. GRUNFELD. 


2 See Scrutton, Charterparties (15th ed.), at 108, n. (b). 

3 Carver, Carriage by Sea (8th ed.), Sec. 17; cf. also the wording adopted in 
Scrutton, ibid., at 97, and Maclachlan, Merchant Shipping (Tth ed.), at 294, 381. 

4 Smith, Hogg £ Co. v. Black Sea & Baitic General Insurance [1940] A.C., at 
1005, 1007 (per Lord Wright). 

5 Instant case, at 7 (per Lord Porter). 

6 Smith, Hogg £ Co., ibid., at 1003, 1005, 1007 (per Lord Wright). 

7 Smith, Hogg € Co., ibid., at 1002, 1003 (the doubts expressed by du Parcq L.J. 
in the court below). It is further noteworthy that in Smith, Hogg & Co., Lord 
Porter decided the case on the footing that the master of the ship was not 
negligent. 
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LAW OF THE ROAD 


Tue relationship between pedestrians and motorists is pre-eminently 
one that falls within the terms and meaning of Lord Atkin’s 
‘neighbour’ dictum in Donoghue v. Stevenson [1982] A.C. 562, 
at p. 580. But the common law duty of care, which is satisfied 
by driving at a reasonable speed and keeping a proper look-out, 
has proved too loose-knit and inadequate as vehicular traffic has 
grown more numerous and speedy whilst city roads have grown 
relatively more archaic. Until the creation of motorways suited 
to a ‘megalopolitan ’ civilisation, a tighter control of traffic has 
become necessary to preserve human lives. Pedestrian-crossings 
and the regulations relating thereto form an essential part of the 
apparatus of this control; and reg. 8 of the Pedestrian Crossing 
Places (Traffic) Regulations, 1941, forms the subject-matter of the 
House of Lords decision in L.P.T.B. v. Upson [1949] A.C. 155. 
The regulation is couched in the following terms : 

‘The driver of every vehicle approaching a crossing shall, 
unless he can see that there is no foot passenger thereon, pro- 
ceed at such a speed as to be able, if necessary, to stop before 
reaching such crossing.’ 

Read in conjunction with regs. 4 and 5, reg. 8, the House of 
Lords held, governed the conduct of traffic at both uncontrolled 
and controlled crossings, and at the latter even if traffic-lights 
favoured the driver. What, precisely, then, should a driver do 
when approaching one of the hundreds of pedestrian crossings in, 
say, the London area? 

Literally, reg. 3 means that vehicles would have to come to a 
dead stop at every pedestrian crossing. ‘Such a construction 
would make nonsense of the regulation °’ (per Lord Porter, at 164). 
Accordingly, reg. 8 must receive a rational interpretation in the 
context of regs. 4 and 5. Now, a vehicle does not cease to 
‘approach’ a crossing until it actually reaches it. The crucial 
words of reg. 3 for the driver are : ‘ unless he can see that there is 
no foot passenger thereon’. That is to say, if the driver can see 
no-one on the crossing, he can go ahead and accelerate. But, at 
what precise distance from a crossing may a driver content himself 
that no pedestrian is on it? Reg. 3 itself does not say. The House 
of Lords, therefore, to give reg. 8 meaning, attempted to read 
in a distance. 

(1) Lord Porter held that it should be ‘a reasonable distance ° 
(at 164); and a reasonable distance amounts to this, ‘ that 
the motorist must be able to see whether the crossing is clear 
or not up to the time when, going at the speed he is going, 
provided it is a reasonable speed, he would still be able to 
stop before reaching the crossing’ (at 165). With great 
respect, this definition is far too imprecise. What is a 
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‘reasonable speed ’ in this connection where, in a built-up 
area, the motorist may legally range from 1 to 30 m.p.h.? 
Until the reasonable speed is decided upon, the reasonable 
distance remains indefinite. 

(2) Lord Wright held that ‘the point of time or place at which 
the duty to regulate the speed attaches . . . must be left 
to the judgment of the court, which has to decide what a 
reasonable driver would do in the particular facts of the 
case”. Lord Wright did ‘find valuable guidance’ in the 
fifteen feet to twenty feet zone specified by du Parcq L.J. 
in Chisholm v. L.P.T.B. [1989] 1 K.B. 426, at p. 449 (at 
170). The observations of du Parcq L.J. in Chisholm’s 
Case, however, did not commend themselves to Lord Porter 
(at 165). 

(3) Lord Uthwatt held that once the vehicle is an ‘ approaching 
vehicle’ (which his Lordship defined) then, if the driver 
is unable to see that there is no passenger on the crossing, 
‘he has, subject only to the application of the principle, 
lex non cogit ad impossibilia, broken the regulation if the 
speed of his vehicle is not at that time such as to enable 
him, if necessary, to stop before reaching the crossing. . . . 
Undoubtedly, . . . cases might well occur where, consis- 
tently with reading the regulation as directed to regulating 
the movement of traffic and not to stopping traffic (as, I 
think, it ought to be so read), it is impossible in any 
rational sense to comply with it. In such cases, the principle 
as to impossiblity . . . takes the matter outside the purview 
of the regulation’ (at 178). 

(4) Lord du Pareq and Lord Morton agreed with the judgment 
of Lord du Parcq when sitting as Lord Justice in the 
Chisholm Case : viz., that the ‘ reasonable distance ’ is about 
fifteen to twenty feet from the crossing. 

Clearly then, the driver is in something of a quandary and so 
too is the policeman who must keep an eye on the driver. The 
driver can never be quite certain, at any rate in a populous street, 
that no pedestrian will step off the pavement on to the crossing. 
Some pedestrians, again, are often in two minds, sometimes three 
or four minds, about crossing. What should the driver do, then? 
He may, of course, stop at every crossing. 

If driving through a large town is not to be a hopelessly long 
drawn-out and nerve-wracking affair, the respective rights and 
duties of drivers and pedestrians must be more precisely specified 
than they are in the existing rules and, what is more, communicated 
clearly to all members of the public, pedestrians and motorists alike. 
As they stand at present, the regulations are, as Lord Porter put 
it, ‘ill-drafted and ill-considered’ and so impracticable that 
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pedestrian-crossings in London and the country over witness each 
week the commission of tens of thousands of technical motoring 
offences.’ 

C. GRUNFELD. 


RELIGION AND PUBLIC BENEFIT 


THe Roman Catholic Church has established in England a number 
of priories whose inmates spend their lives in complete seclusion, 
devoting themselves to prayer and meditation and never performing 
any ‘good works’; that is, never admitting the public to their 
religious services, and carrying out none of those acts of material 
benefit to the community at large, such as teaching, nursing and 
tending the poor, which the less strictly cloistered orders usually 
undertake. The practice has been to treat such institutions as 
non-charitable. In order to try to change this practice, a test case 
has been started and taken to the House of Lords. Their Lordships 
have held (Gilmour v. Coats and Others [1949] 1 All E.R. 848) that 
such an institution is not a charity, since there is no evidence that 
it confers any benefit on the public. They have thus confirmed the 
views of the Court of Appeal ([1948] Ch. 340; [1948] 2 All E.R. 
521) and of the court of first instance ([1947] 2 All E.R. 422). 
This note can do little more than give an outline of the reasons 
for the decision. Two distinct arguments were submitted by 
counsel in favour of the view that the convent of cloistered nuns 
was a charity. In the House of Lords a third argument was added. 
The first of these three arguments is that the nuns’ activities are 
beneficial to the public, since, according to the teaching of the 
Church, the prayers of the nuns are efficacious in securing Grace 
from Heaven for the human race as a whole. It was proved by an 
affidavit of His Eminence Cardinal Griffin that this is the doctrine 
of the Roman Catholic Church. Counsel argued that the court does 
not inquire into the truth or otherwise of religious doctrine. But as 
the learned Master of the Rolls pointed out—and his view was 
approved by the Upper House—this simply means that once a 
religion is recognised by the court as a religion, a gift for its 
advancement is presumed to be beneficial; but it does not follow 
that it is presumed to be publicly beneficial. His Lordship went on : 
€ Save to the extent which I shall presently mention, no English 
authority has been quoted to us, and I know of none, in which the 
existence of a benefit of the necessary public character has, when 


1 In the Times newspaper of February 22, 1949, the Minister of Transport has 
been reported as announcing that the regulations are to be amended to give 
drivers ‘ precedence’ over pedestrians at controlled crossings when the signals 
stand in the driver’s favour. Drivers may, as a result, feel flattered but 
hardly safeguarded; for, as matter of detailed information, what exactly is 
meant by ‘precedence’? On the other hand, the experimental warning lines 
of which the M. O. T. also spoke do represent a sound step in the direction 
of more precisely defined duties. 
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challenged, been shown to exist otherwise than by proof of works 
which have a demonstrable impact on the community or a section 
of it. I use the word ‘impact’? for want of a better word as 
covering the benefits conferred by teaching and ministration, by 
the performance of religious services, by the provision and repair 
of churches and church ornaments and so on. I use the word 
“* demonstrable ’? as meaning that the benefit must be capable of 
proof in a court of law’. 

Lord Simonds expressed the same view in the following words : 
‘ Here is something that is manifestly not susceptible of proof... . 
The faithful must embrace their faith believing where they cannot 
prove; the court can act only on proof.’ 

The second argument for the convent sought to find the necessary 
element of public benefit in the example of piety afforded to the 
public by the nuns. While not denying that edification may in 
some cases constitute the required element of public benefit, Lord 
Simonds described the edification afforded by the nuns’ pious 
example as ‘ too vague and intangible to satisfy the prescribed test ’. 
Lord Reid considered the benefit too remote. 

This brings us then to the third argument, which had not been 
submitted in the lower courts ; according to this argument, the com- 
munity benefited is the whole class of women of the Roman Catholic 
faith, and the benefit consists in the opportunity afforded to any 
of them who desires to do so to apply for admission to the convent. 
A close analogy exists in educational endowments, where the benefit 
consists of the chance which a large part of the population enjoys 
of receiving certain education if they so desire. But Lord Simonds 
pointed out that an educational endowment would only be charitable 
if the fruits of the education accrued to the public; the true analogy 
‘would be with a gift for the advancement of education subject to 
a ‘condition that the beneficiaries should lead cloistered lives and 
leave no record of the fruits of their study whatever; such a gift 
would not be charitable. This disposes of the argument. It was 
not, it is respectfully submitted, necessary to add the further point, 
as his Lordship did, that there may be different standards of public 
benefit used in respect of education and of religion. But the 
point leads to interesting speculation. Lastly, it is noteworthy that 
their Lordships were also led to decide as they did by an unwilling- 
ness to reverse the practice which has held since the decision in 
Cocks v. Manners (1871) L.R. 12 Eq. 574. 

The decision is important. It confirms the dicta in National 
Anti-Vivisection Society v. I. R. C. [1948] A.C. 81, that public 
benefit is an indispensable requirement for any kind of charity. It 
also overrules dicta that the law will presume gifts for education, 
religion and the relief of poverty to be publicly beneficial until the 
contrary is shown. The burden is always on the party seeking to 
prove the benefit. It is worth noting, too, that all the judgments 
refrained from overruling Re Caus [1984] Ch. 162. Nor was 
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adverse comment made on the well-known line of decisions, which 
have been dubbed anomalous, in which gifts ‘in private charity ’ 
for the relief of poverty were held charitable. Nor was any mention 
made of cases like Re Wedgewood [1915] 1 Ch. 118 (C.A.), in which 
it was laid down that the edification afforded to the public from the 
knowledge that animals were not suffering maltreatment constituted 
public benefit. Lord Simonds left the point open; his Lordship. 
affirmed that the law had developed empirically, and that a diver- 
gence of treatment of the different categories of charity was 
justifiable. We are not therefore surprised to find, for example, a 
decision like that in Re Moss [1949] 1 All E.R. 495, in the same 
volume of reports as the present decision. But to a foreigner not 
accustomed to our methods it may appear a trifle inconsistent that 
we consider the edification derived from the example of piety to be 
vague and intangible, while we are substantially edified by the 
thought that animals are being put to sleep painlessly. 
D. C. Porrer. 


WHAT IS A TESTAMENTARY GIFT? 


AN intricate point of practical importance has been decided by 
Romer J. in Young v. Sealey [1949] 1 All E.R. 92. But with the 
greatest respect to the learned judge, it is fair to say that the point 
cannot be considered as finally decided until an appellate court has 
pronounced upon it. The whole question of the construction of 
section 9 of the Wills Act, 1887, is in issue. 

Miss Y. opened a joint banking account in the names of herself 
and her nephew. She went further and joined with her nephew in 
instructing the bank to pay away the fund to the order of either. 
Now whereas at law the nephew had power to withdraw money 
from the account without consulting his aunt, the position in 
equity in such a case would be that, since the aunt alone paid 
money into the account, we must look to the parties’ intention to 
see if the nephew held his share of the fund on an implied trust ' 
for his aunt, or beneficially for himself. The aunt’s intention was 
to evade death duties and the Wils Act, by controlling the account 
herself during her life, and allowing her nephew to take, by jus 
accrescendi, whatever was left in the account at her death. -In the 
eyes of equity, therefore, the account was the sole property of the 
aunt during her life, with power to dispose of it as she pleased, 
while after ner death any money she chose to leave in the account 
passed to the nephew. 

The question should then arise, whether the whole transaction 
is void as an attempt to make a testamentary gift otherwise than 
in the form required by the Wills Act. Section 9 of the Wills Act 
does not specifically avoid gifts made inter vivos with a reserva- 
tion to the donor of a life interest and a power to revoke. On the 
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other hand that enactment has been construed as permitting no 
kind of disposition intended to take effect on death and to be 
revocable until then, unless that disposition has been made in 
testamentary form. The question, on which side of the line the 
present case falls, was avoided by the learned judge, who found 
that the facts in the case were sufficiently similar to certain earlier 
decisions to allow him to decide in the nephew’s favour without 
pronouncing on the underlying principles. Should any similar 
case ever come before a higher court in the future, those principles 
may be more clearly defined. 
D. C. Porter. 


TRADE MARKS AND PASSING OFF 


Tux case of Aktiebolaget Manus v. R. J. Fullwood Bland, Ltd. 
(1949) 66 R.P.C. 71; [1949] Ch. 208; [1949] 2 All E.R. 205 (Court 
of Appeal) raises two interesting points concerning the effect of the 
war on the rights of foreign owners of British trade marks. 

The plaintiffs manufacture milking machines bearing the 
Manus brand in Sweden. For many years before the war the 
defendants were their exclusive selling agents in England. After 
the outbreak of the war imports of Swedish milking machines into 
England became impossible. In June, 1940, the parties agreed 
that the defendants for the period until September, 1941, should 
make the machines in England and mark them with the Manus 
brand. The defendants continued to use the Manus brand on 
their machines beyond September, 1941. After the end of the war, 
in 1945, the plaintiffs demanded that the defendants should discon- 
tinue the use of the Manus brand on British-made milking machines 
and revert to the position of agents and importers from Sweden. 
Upon refusal by the defendants the plaintiffs issued a writ for 
infringement of their Manus trade mark and for passing off. 

On the trade mark issue the defendants pleaded that the 
plaintiffs had lost their right to the mark owing to five years non- 
use and counterclaimed to have the mark taken off the register 
under section 26 (1) of the Trade Marks Act, 1988. Against this 
the plaintiffs relied on section 26 (8) of the Trade Marks Act which 
excuses non-use ‘ due to special circumstances in the trade and not 
to any intention not to use or to abandon the trade mark’. The 
plaintiffs proved that owing to export restrictions in Sweden, 
import restrictions in England and other measures by the belliger- 
ents, the import of Swedish milking machines into England during 
the war was impossible. The court held that these war-time restric- 
tions and measures constituted ‘ special circumstances in the trade’ 
in the sense of section 26 (8). This conclusion appears obvious on 
the wording of section 26 (3). The ruling of the Court of Appeal 
is, however, of importance, because of some obiter dicta in earlier 
decisions to the effect that the special circumstances must affect all 
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persons engaged in ‘the trade’ and not only a particular trader 
like the plaintiff. 

The defence against the passing off claim raised a much more 
difficult point. The defendants maintained that by the time the 
writ was issued in 1946 the Manus mark had become distinctive of 
the goods of the defendants and were no longer, in the minds of the 
trade and the dairy industry, connected with the goods of the 
Swedish plaintiffs. The defendants maintained that in these cir- 
cumstances no question of deceiving the public and passing off 
arose, and that the internal relations between the parties and the 
tights and wrongs of the defendants’ conduct were irrelevant. The 
court found the evidence on this point to be inconclusive. Quite 
apart from the question of proof the court did, however, reject this 
argument outright. The Chancery Judge as well as all the 
Appeal Judges refused to allow the defendants to rely on their own 
wrongful acts so as to appropriate to themselves the rights and 
goodwill which had up to September, 1941, been the property of 
the plaintiffs. In other words, the court refused the plea by the 
defendants that their piracy had been so very successful. 

Ordinarily in passing off cases the views of the public (the trade 
and the consumers) as to the origin of the goods prevailing on the 
date of the writ are decisive. It has now been held that in cases 
of piracy an earlier date may become decisive. This projection 
back may result.in some confusion in the minds of the public but 
the court has considered the right of the owner of the trade mark 
or goodwill to be paramount. 

The decision is fully reported in the Reports of Patent Cases. 
The Law Reports and the All England Reports deal only with the 
issue on the non-use of the trade mark during the war period and 
entirely omit the passing off issue. Obviously neither the Law 
Reports nor the All England Reports can devote much space to 
passing off cases, but it is a pity that they did not bring Lord Justice 
Evershed’s judgment on this important point concerning the law of 
passing off. 

Peter MEINHARDT. 


SERVICE OUTSIDE THE JURISDICTION 


ALTHOUGH the decision of the House of Lords in The Brabo [1949] 
] All E.R. 294 raises certain questions of constitutional law upon 
which others will probably wish and feel qualified to comment, it 
is primarily important for the interpretation of Order 11 of the 
Rules of Supreme Court relating to the service of process upon a 
defendant outside the jurisdiction. ‘The plaintiffs brought an action 
against a Belgian company, the Ministry of Supply and the British 
Tron and Steel Corporation, Ltd., and applied for leave to serve 
the first defendants on the ground (Order 11, r. 1, sub-paragraph 
(g)) that they were a ‘ proper party to an action properly brought 
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against some other party duly served within the jurisdiction’. The 
first defendants argued that, their co-defendants being agents of 
the Crown entitled to plead its privileges and immunities, the 
action against them was bound to fail and, consequently, was not 
‘properly brought’. Thus, the fundamental question arose 
whether and to what extent, at the hearing of an application for 
leave to serve outside the jurisdiction or to set aside such leave 
after it has been granted, it is open to the court to have regard to 
the probable success or failure of the action against the defendants 
within the jurisdiction. Indeed, this is a problem in no way con- 
fined to sub-paragraph (g), but arising in all other cases of Order 
11, r. 1, and the decision of the House of Lords is therefore an 
authority on the general question of making leave to serve outside 
the jurisdiction dependent on the chances of the action. The deci- 
sion establishes two propositions: First, in the words of Lord 
Porter (at pp. 298, 299), ‘ serious disputes of fact cannot as a rule 
be decided on a summons’, though this may be different, ‘ where 
all the facts necessary for a decision are set out by one side or the 
_ other and not contradicted’. Secondly, where it is apparent that 
the action cannot succeed in law, leave to serve the foreign 
defendant must be refused, either because in that event the action 
is not ‘ properly brought’ (this was the reason preferred by Lords 
Simonds, du Parcq and Normand) or because the court would not 
be justified in exercising its discretion in favour of the plaintiff 
(this was the reasoning of Lords Porter and MacDermott). 

In the present case the House took the view that as a matter 
of law the action against the English defendants would plainly fail. 
Where this conclusion is inevitably to be drawn from the plaintiff’s 
own case, it would indeed be regrettable, if a foreigner, not normally 

. subject to English jurisdicton, were prevented from arguing the 
point of law at the earliest possible stage, but were forced to sub- 
mit to jurisdiction merely in order to raise almost at once the same 
point of law by asking the court under Order 25, r. 4, to strike out 
the statement of claim as disclosing no cause of action. The House 
of Lords has, however, gone considerably further and in effect 
held that leave should be refused where it appears not only that 
in law the plaintiff has no cause of action, but also that the English 
defendants, in the case of sub-paragraph (g), have a valid defence. 
Lords Porter and du Pareq (at pp. 800, 809), it is true, thought 

- that, not being bound by the statutes in question, the Crown was 

not. indebted to the plaintiffs and that therefore no question of 
waiving the defence of immunity arose. But Lord Simonds said 
in terms (p. 804) that for the purpose of an application under 

Order 11, r. 1, sub-paragraph (g), it must be assumed that the 

English defendant will avail himself of all defences open to him; 

Lord Normand spoke to the same effect (p. 810) and Lord Mac- 

Dermott reached the conclusion that ‘in law and, assuming the 

defence of immunity to be taken, the plaintiffs would not succeed ” 
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` (p. 811). This is a remarkable extension which at first sight can- 
not easily be reconciled with the words ‘ properly brought’ so 
strongly emphasised by Lord MacDermott. Perhaps its general 
significance, extending beyond the peculiar facts of the present case, 
should not be overrated. It is difficult to appreciate the necessity 
for or justice of allowing a foreign defendant to allege that his 
co-defendants can plead the Limitation Act, 1939, or the Statute 
of Frauds, or the Gaming Acts, if in fact they do not do so. There 
is nothing in the Rules which would compel or entitle the court to 
assume that defences, particularly if they are unmeritorious, will 
not be waived, nor is it possible in proceedings between the plaintiff 
and the foreign defendant to ascertain whether on the facts such 
waiver -has not occurred. 

The second proposition established by the present decision and 
referred to above is a purely negative one which can only rarely 
come into play. In so far as the much more frequent border-line 
cases are concerned, it remains true that, for the purpose of an 
application under Order 11, r, 1, ‘ it is enough if the court is satis- 
fied that there is a real issue . . . which the plaintiff may reason- 
ably ask the court to try’. This dictum of Morton J. (as he then 
was) in Ellinger v. Guinness Mahon & Co. [1989] 4 All E.R. 16, 22, 
was expressly approved by Lords du Pareq and MacDermott (pp. 
807, 310) and will continue to serve as a useful guide. It is sub- 
mitted that the reality of the issue is missing only where the law 
is definitely settled by the clear words of a statute or a decision 
of the House of Lords, but that decisions of judges of first instance 
or of the Court of Appeal can only in exceptional cases be said to 
make the Jaw so plain that a plaintiff should not be allowed to 
proceed against a foreign defendant. 

F. A. Mann, 


NULLITY—ARTIFICIAL INSEMINATION 


R. E. L. v. E. L. [1949] P. 211, as the first reported case on 
artificial insemination, aroused considerable public interest, but it 
involved no new law and from the legal viewpoint is interesting 
mainly as an example of the application of well-established 
principles to novel facts. 

The parties were married in 1942 and the marriage was never 
consummated owing to the husband’s psycholcgical incapacity. 
The wife was anxious to bear a child, particularly as she hoped 
that it would help the husband to overcome his inhibitions, and in 
December, 1947, she was artificially inseminated from her husband’s 
seed. In January, 1948, she left him but subsequently discovered 
that she was pregnant as a result of the artificial insemination. In 
the following September she gave birth to a child who was, of 
course, legitimate. She then petitioned for nullity on the ground 
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of the husband’s impotence or wilful refusal to consummate and 
was granted a decree on the former ground. The inevitable result 
was to bastardise the child. 

It was this latter fact that rightly aroused public indignation. 
But the result was inevitable and there have been previous cases 
where the hardship to the child has been even greater (e.g., Dredge 
v. D. [1947] 1 All E.R. 29, in which the child was bastardised 
after having been legitimate for seventeen years). The learned 
judge (Pearce J.) was much concerned as to whether this 
unfortunate consequence ought to induce him to refuse a decree, 
but he took the view (with which we respectfully agree) that the 
‘balance of advantage was in favour of granting one since there 
was no prospect of happiness for any of the parties while the 
marriage remained in existence, whereas if it was annulled the 
wife, and perhaps even the husband, might remarry and enjoy 
normal married happiness. Nevertheless, it seems monstrous that 
this result can only be achieved by bastardising the child. Pearce J. 
suggested that ‘the stigmas of birth are of less effect than they 
were, and sons are not now judged by the errors of their parents ’. 
Is this in fact true? If so, why was it thought necessary to 
introduce the new abbreviated form of birth certificate? 

Surely the time has now come when incapacity and wilful refusal 
should be made grounds for divorce and not nullity? It was 
always illogical to make wilful refusal a ground for avoiding the 
marriage, since, unlike all the other grounds, it depends on sub- 
sequent conduct and not on circumstances existing at the time of 
the marriage. No doubt the object was to avoid the three-year 
bar, but this could be achieved by express provision. In any case 
it is doubtful whether this bar fulfils any useful purpose although 
it is perhaps too early to express a final opinion on this as it has 
hardly had a fair trial owing to the war. These logical objections 
do not apply to incapacity but the social objections are equally 
strong as it is now apparent that children may be born as a result 
either of fecundaticn ab estra or artificial insemination. The 
alternative to making both grounds for divorce would be to provide 
expressly that children shall remain legitimate,! as is done in the 
case of the other grounds for nullity introduced by M.C.A. 1987, 
s. 7. But this would be far less satisfactory as it would not avoid 
the absurdities revealed by Re Dewhirst [1948] 1 All E.R. 147, in 
which a widow who had remarried, but whose second marriage had 
been annulled, was held to be still entitled to her interest during 
widowhood under her first husband’s will. The result of this 
decision is that personal representatives are not safe in distributing 
an estate on the remarriage of a widow but must wait until they 
are satisfied that the marriage has been consummated ! 


1 This was the solution suggested by Lord Reading in the Debate referred 
to below but there was general agreement that the problem required considera- 
tion on a broader basis. 


Vor. 12 25 


386 THE MODERN LAW REVIEW Vor. 12 


Perhaps the most interesting part of the judgment in L. v. L. 
was that concerned with the husband’s argument that the wife 
should not be granted a decree because of want of sincerity on her 
part. This plea of want of sincerity has been frequently raised in 
recent nullity cases? but with a conspicuous lack of success and 
exactly what has to be shown to establish the bar is still somewhat 
obscure. Pearce J. quoted the dictum of Selborne L.C. in G. v. 
M. (10 A.C. 186), which bases it on what he described as a species 
of estoppel, and other expressions which have been used are 
acquiescence, laches and approbation, none of which makes the 
matter much clearer. The examples quoted by Lord Selborne 
seem to ignore one element of normal estoppel, that the other party 
shall have altered his position to his detriment, and as Pearce J. 
pointed out he had not altered his position in the present case. 
Nor had there been any acquiescence or want of sincerity in the 
ordinary sense; the wife had always objected to the abnormal 
marriage, had tried to bring about a normal relationship and when 
she failed had brought proceedings. The most difficult question 
was whether the deliberate conception of the child amounted to 
an approbation and the learned judge held that it did not as it 
was not done with the intention of approbating an abnormal 
marriage. The confused state of this branch of the law seems to 
flow from the basic failure of English law to decide whether 
matrimonial relief should be granted on principles of public policy 
or depend on the private wrong committed by one party on the 
other. In nullity (as opposed to divorce) the former principle is 
dominant, so that, for example, the impotent husband can petition 
(Harthan v. Harthan [1949] P. 115). But if this is so, it is 
difficult to see why private law principles of estoppel should 
be introduced; the parties cannot estop the court and if it is in 
the public interest to annul the marriage and grounds for doing 
so exist the rights and wrongs of the parties inter se should be 
irrelevant. 

The problems arising out of the growing practice of artificial 
insemination have already been widely canvassed, notably in a 
most interesting and enlightened Report * of an unofficial Commis- 
sion appointed by the Archbishop of Canterbury in 1945, and in a 
Debate in the House of Lords initiated by Lords Reading and 
Brabazon on March 16, 1949.4 It need hardly be stressed that 
these problems greatly transcend the purely legal ones and for a 
consideration of the theological, psychological, sociological and 
eugenic implications, readers are referred to the Report and Debate 
mentioned above. These also deal with some of the legal aspects 
and there is no doubt that the courts will in future be faced with 


2 See, e.g., Cowen V. Cowen [1946] P. 86, J. v. J. [1947] P. 158 and Bazter v. 
Baxter [1948] A.C. 274. 

3 §.P.C.K. 1948. Price 2s. 6d. 

4 Hansard, Vol. 161, cols. 385-429. 
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problems far more difficult than those which arose in L. v. L. If 
the wife is inseminated by the seed of a donor other than her 
husband (A.I.D.) or the husband allows his seed to be used for the 
artificial insemination of another woman, is this adultery? The 
legal members of the Archbishop’s Commission (Vaisey J. and Mr. 
H. U. Willink K.C.) thought it was,® but it is submitted that this 
is clearly wrong. On the other hand, it is suggested that if this 
were done without the consent of the other spouse it might well be 
cruelty. Or again, can the woman obtain an affiliation order 
against the donor? Theoretically the answer seems ‘to be yes, but 
as the medical practice is to keep secret the name of the donor 
the practical difficulties seem insuperable.* The status of a child 
resulting from A.I.D. seems clear; if born during wedlock he would 
be presumed legitimate but would become illegitimate if the 
marriage was annulled or if the husband could disprove paternity.’ 
The most serious legal problem of all is, of course, the possibility 
that the practice of A.I.D. may lead to the inadvertent celebration 
of incestuous marriages. In addition, as was stressed in the 
Debate, A.I.D. by agreement between the husband and wife leads 
inevitably to perjury when particulars of the father are given for 
the purpose-of registration of birth and also gives rise to possibilities 
of fraud in connection with succession to estates and titles. To 
some extent all these dangers already exist in the case of any 
offspring conceived as a result of clandestine adultery, but whereas 
in the latter case the true facts are known to at least two persons 
in the case of A.I.D. the true father is known only to a doctor 
sworn to secrecy.® 

In the light of these considerations the Archbishop’s Commis- 
sion recommended that A.I.D. should be made a criminal offence. 
Some support for this was expressed in the Debate but it was 
cogently argued that the only consequence would be to drive the 
practice underground and out of the control of responsible medical 
practitioners. There was, however, general agreement that the two 
problems, of the effect of nullity decrees on legitimacy and the 
practice of artificial insemination, required earnest consideration, 
and this the Government promised they should receive, though 
they refused to accede immediately to a demand for a Royal 
Commission. 

L. C. B. Gower. 


5 They based themselves mainly on dicta in the Canadian case of Orford v. 
Orford (1921) 58 D.L.R. 251 and of Lord Dunedin in Russell v. Russell 
[1924] A.C. 721. Lord Merriman, in refreshingly unjudicial terminology, 

` described this view as ' absolute nonsense’ and had no difficulty in showing 

that Lord Dunedin’s remarks did not in fact support it. 

Particularly as it is theoretically possible for one donor to sire 20,000 children 

annually (Commission's Report, p. 10). 

Until the Russell v. Russell rule is abolished as recommended by the Denning 

Committee, he might find it difficult to disprove it. 

And may not be known to him, e.g., where the semen is obtained from a 

“bank '. 
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REVIEWS 


INTERPRETATIONS OF MopeRN LrecaL Pumosopuies. Essays in 
Honor of Roscoe Pound. Edited with an Introduction by 
PauL Sayre. [New York: Oxford University Press. 1947. 
x and 807 pp. 68s.] 


Ir essays are to be written in tribute to famous men of letters there is no one 
who deserves the honour more than Roscoe Pound. The editor of the present 
massive Festschrift has evidently spared no pains to make it as representative 
as possible of all the main streams of jurisprudential thought, and the list of 
contributors is imposing. In all there are thirty-eight essays by as many 
different writers. In addition to the Introduction, two of these essays are on 
Pound himself, Kocourek contributing reminiscences of Pound as a colleague, 
and Patterson giving a useful survey of his theory of social interests. Jerome 
. Frank produces a lively study of Blackstone, from which his subject emerges 
badly tarnished. De Bustamente y Montoro writes on Kelsen, Mendizábal on 
F. de Vitoria, Martinez on Lask, Jaeger on the Greeks, J. Walter Jones on 
Cino da Pistoia, and Meyendorff and Timasheff on Petrasycki. (It is to be 
wished that agreement should be reached on the English rendering of this last 
name, for it appears also in the book as Petrazhitsky and Petrajitsky.) There 
are general essays. by Cairns on philosophy as jurisprudence, by Cowan on 
Pragmatism, by Hall on ‘integrative jurisprudence’, and by Del Vecchio on 
the obligation of honesty. The problem of natural law and of justice attracts 
several writers, including C. K. Allen, Chroust, Hocking, Kelsen and Laserson. 
Goodhart and Sorokin pursue with zest the proper definition of the word ‘law’. 
The relation of law and fact is studied by Radin and Helen Silving. Max 
Rheinstein discusses restraints upon the judges in the pronouncement of law. 
Ranyard West’s article may be commended as an exposition of modern psycho- 
logical theories in their relation to law. On the historical side, McIlwain 
contributes some interesting reflections on the danger to historians of failing 
to realise changes in the meanings of words, and Von Mehren writes on the 
judicial attitude to legislation in Tudor England. Winfield outlines the 
activities of the Law Revision Committee. Mitchell Franklin writes on the 
legal system of Nazi Germany, and Lord Wright contributes a paper on war 
crimes, in which he rejects outright the maxim Nulla poena sine lege, 

With an omnibus volume of this sort the reviewer has performed his main 
duty if he informs the prospective reader what is in it. No lawyer of broad 
interests could go through this volume without coming across many passages 
that reward the reading. Yet it must be confessed that, having regard to the 
galaxy of talent employed in producing the book, the net result is somewhat 
disappointing. Apart from Helen Silving’s analysis of the relation between 
law and fact in the light of Kelsen’s theory, there is hardly an article that 
appears to the present reviewer to make a serious contribution to jurispru- 
dential thought, though a number of them are useful assessments of figures 
of the past or restatements of work that has been done before. This lack of 
original thinking may well be due to war-time disturbances. Some of the 
contributors (not noted in the list above) have merely submitted extracts 
from their own larger works which they have since published in book form, or 
else have given summaries of their books published previously. It is not 
intended to refer here to these particular contributions, since the arguments 
contained in them are best considered by reference to the books from which 
they are extracted. 
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It must sorrowfully be added that one or two of the articles in the book are 
open to the charge of excessive verbosity and obscurity. Carlos Cossio’s 
contribution entitled ‘Phenomenology of the Judgment’ appears to be erected 
(if one may be so hardy as to attempt a guess as to its meaning) on two 
propositions : that a legal rule is a judgment of value, and that a judge has 
a certain discretion in applying the legal rule. These two simple propositions 
are spun over forty-four closely printed pages and dressed in a somewhat 
pretentious terminology. The same type of criticism may be levelled against 
Siches’ ‘Ideas and Historical Conditioning in the Realisation of the Juridical 
Values’. It is a pity that no contributor to the volume can review it; other- 
wise one would have liked to see a commentary by Judge Frank on the 
‘obfuscation of jurisprudence by some of his fellow contributors, 

G. L. W. 


A History or ENGLISH CRIMINAL Law AND ITS ADMINISTRATION 
FROM 1750. Votume I: THe Movement ror REeForm. By 
Leon Rapzinowicz. With a Foreword by the Ricur Hon. 
Lorp MACMILLAN. Published under the auspices of the Pilgrim 
Trust. [London: Stevens & Sons, Ltd. 1948. xxiv and 
‘853 pp. 70s. net.] 


Tns learned and imposing volume, which is principally concerned with 
capital punishment, might well have used the words of Albert Sorel which 
Maitland placed on the title page of the Year Books: c’est toute la 
tragédie, toute la comédie humaine que met en scène sous nos yeux l'histoire 
de nos lois. Ne craignons point de le dire et de le montrer. The ‘author 
has not feared to tell the disquieting story of eighteenth-century society 
with its sharp contrasts of intellectual curiosity and practical heedlessness, 
of belief in progress which was not implemented by a desire of change, of 
a widespread sensibility and urbanity beneath which lay a vast London 
populace which generally was not so much savage, as callous with a sort of 
good-humoured brutality. Nor were these contrasts a matter of class 
distinction, for the nobility with all their culture enjoyed the vast spectacle 
of public executions with as much zest as the artisan and the mob. Nor 
need we fix these contrasts on the eighteenth century alone, for to some 
extent they represent divergent tendencies which at all times have disputed 
the ascendancy over the individual man., 

It is as social history that the author presents his material in this 
volume, and the material is all concerned in one way or another with 
capital punishment. We are shown the motives which led the Legislature 
to impose the death penalty, and how such legislation was treated by the 
courts, and mitigated by the application of the prerogative to commute the 
penalty. We are given such statistical information as can be found about 
the number of executions, and a most striking chapter on the final rites, 
based upon a formidable mass of evidence which vividly displays the pro- 
ceedings from the last night’s carouse at Newgate to the slow progress 
to Tyburn sustained by flowers, prayers and drinks, and accompanied by 
an elaborate folk-lore—scenes which even the art of Hogarth only just 
succeeds in making credible. 

Grotesque and macabre, these spectacles were the delight of vast crowds 
which might be sentimental or riotous as the mood took them. To 
thoughtful men, however, they posed a problem, and the author has devoted 
considerable pains to recovering the reflections which these scenes provoked 
in the minds of all sorts of men. Of Montesquieu, Beccaria, Fielding, Romilly, 
Bentham, we all have heard, and Dr. Radzinowicz contributes abundant 
detail and careful analysis to their well-known work; but he has done 
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more, and has assembled much material from pamphlet literature which 
is of peculiar interest. The course of history must not be made to seem too 
easy by presenting only the movements which succeeded, and the leaders 
who finally won their victory. Here the author has been fair with us; he 
has not stacked the cards, but has given us the facts as they come. Many 
writers (one of whom, Paley, was a man of first-rate ability) argued that 
the existing system was correct in its principles, and needed only more 
systematic and drastic enforcement. By showing how strongly and 
plausibly that view was held, the author shows the real dimensions of the 
problem and the magnitude of the victory.won by the reformers. 


Pages 231-G07 are a massive history of penal thought, public discussion 
and agitation, and parliamentary proposals for the abolition of the death 
penalty for large numbers of crimes; the story runs from the Commons’ 
committee of 1750 to the series of consolidating Acts passed by Peel in 
1827, 1828 and 1880. The mere enumeration of these topics shows the 
range of Dr. Radzinowicz’s work; only those who have examined it carefully 
can appreciate the depth and thoroughness of his treatment. The 
bibliography alone runs to fifty pages, and this vast documentation has 
been not only listed but read, digested and placed at the reader’s immediate 
disposition in the footnotes to every page. The straiter sect of authors 
would regard many of them as discursive; so indeed they often are, but 
not irrelevant. The anecdote, the bit of biography and the corroborative 
detail all serve to satisfy the reader’s legitimate curiosity about persons 
and events, and emphasise the author’s fundamental assumption that his 
subject is an inseparable part of the whole social history of the period. An 
example is the subject of foreign travellers in England who remarked upon 
the enforcement of criminal law; the bibliography of: travellers’ tales 
covers four pages and their evidence is presented in twenty-eight pages of 
high interest. Many readers will be grateful to the author for sharing 
with them the results of his lively curiosity and broad literary interests. 

Although the theme of this volume is the movement for reform, the 
technical history of criminal law could not be avoided. The difficulty seems 
to have been to find a place for it. Larceny from houses and shops, and 
the Waltham Black Act, are discussed in detail at an early stage of the 
book, and many other specific crimes are discussed incidentally as part of 
the story of reform; a weighty appendix analyses those offences which 
became capital as a result of eighteenth-century legislation, and yet another 
appendix deals with the case law on certain larcenies, and on arson. This 
is all difficult matter which the author has elucidated with skill and brevity, 
but as he points out, the death penalty attached to a large and very miscel- 
laneous collection of offences. If any classification of old criminal law is 
possible (which is by no means certain) then the historical plan seems the 
most promising. The publishers give no indication of the plan of the 
remainder of the work, and so its future shape can only be guessed. It is 
greatly to be hoped that the strictly legal history will not be submerged by 
the social aspects of criminality, however valuable and interesting the latter 
may be. The neglect of all aspects of crime and its history in this country is 
a long-standing tradition and so the high hopes raised by this splendid book 
may be mingled with a trace of anxiety. The publishers have made it clear, 
however, that three more volumes are contemplated, and that perhaps should 
satisfy us. 

The subject of this first volume has recently aroused excited argument, as 
it did in the later eighteenth century, and it is a relief to turn to Dr. 
Radzinowicz’s sober pages. The different currents of opinion are all presented 
here with the sympathy due to men who were honestly trying to understand 
a problem which modern research has shown to be even more complex as it 
is more deeply studied. That alone would make a notable book. Add to it 
the tireless research, extensive knowledge of the European social background,,. 
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and the easy mastery of the tortuous law and legislation of eighteenth- 
century England, and the result is an outstanding achievement of scholarship. 
In these difficult times a work of this size and sort is hard put to it in com- 
peting with the normal needs of professional literature: the publishers’ enter- 
' prise deserves commendation. That the laborious preparation has been made 
possible by the Pilgrim Trust shows not only the high importance of the work, 
but is also one more item in the long account of that body’s discriminating 
patronage of learned undertakings. 
T. F. T. Procxyerr. 


An INTRODUCTION TO CRIMINAL Law. By RurerT Cross, M.A., 
B.c.L., and P. ASTERLEY JONES, LL.B., M.P. Second Edition. 
[London : Butterworth & Co. 1949. xlviii and 880 pp. 21s.] 


Tue authors divide their Introduction to the Criminal Law into nearly 200 
succinct propositions, each followed by a lengthy explanation. This time- 
honoured form of arrangement carries with it certain obvious dangers, not 
the least of which is the risk of inevitable oversimplification in the general 
propositions. It is all the more to the credit of Messrs. Cross and Jones that 
misgivings on this score are rapidly dispelled as one reads this excellent new 
work which throughout comes up to the highest standard which can be set 
for a students’ textbook and makes stimulating reading for any lawyer. 

Messrs. Cross and Jones recognise that many of the topics discussed are 
of “highly controversial nature; they present their subjects with lucidity and 
discretion and do not hesitate, wherever necessary, to indicate open questions 
by adding a ‘probably’ to their general proposition’ however short. Subse- 
quent explanation is always full and to the point, but in some cases of striking 
thoroughness, as for instance in the article dealing with Mistake. The views 
expressed in the interesting discussion there arising out of the bigamy cases 
have found confirmation in the recent case of R. v. Dolman [1949] 1 
All E.R. 818. 

Criminal Law is concerned with crime and punishment, but there has long 
been a tendency to concentrate on the general principles of criminal liability, 
the definition of individual offences and, to a lesser extent, the trial. The 
result has been that the theory and practice concerning the aims of punish- 
ment and the treatment of the convicted offender, including the activity of 
prison administrations, probation officers and corrective institutions have 
received less attention and appear less well adapted to modern requirements 
than the substantive law. It is therefore to be welcomed that Cross and Jones 
includes a Part dealing with the machinery of the Criminal Law and with 
the execution of sentence, and that the authors have been able to incorporate, 
in the second edition, the Criminal Justice Act, 1948, which marks an 
important step on the way towards redressing the balance. 

The authors rightly consider that the readiness of modern legislation to 
impose criminal liability independently of moral -blameworthiness tends to 
bring the criminal law into disrespect. This is not the only factor at work. 
The ubiquity of criminal offences created by statute during the past twenty 
years ‘for the achievement of the policy of the Government of the day’, the 
increasing frequency with which legislation, especially delegated legislation, 
threatens punishment for failure to do certain acts rather than for acts of 
commission, and the ready use of the term ‘crime’ for trivial offences such as 
failure to complete forms have all combined to deprive criminal offences of 
some of their social stigma. There has always been a complaint that, if it be 
the purpose of the criminal law to regulate social conduct and to tell the 
individual what he must and what he must not do, the first requisite is that 
all concerned should be able to know what the law is. Since this has proved 
a hopeless quest, it is difficult to avoid the conclusion that the criminal law 


892 THE MODERN LAW REVIEW Vor. 12 


serves more and more the purposes of the State as an abstract proposition 
rather than the individuals who compose it. 

The length to which modern legislation may go is neatly illustrated hy 
R. v. Larsonneur (1933) 149 L.T. 542, though the authors of the ‘ Introduction’ 
are no doubt justified in considering the relevant statutes exceptional. The 
discussion of this case, by the way, is hardly compatible with the sentence 
‘the behaviour of the accused must be shown to have been voluntary’ in the 
next following paragraph (p. 35). There are one or two other, very minor 
points on which it may be permissible to differ from Cross and Jones. R. v. 
Butterwasser [1947] 2 All E.R. 415 seems to make it clear that even by 
suggesting that a witness or witnesses for the prosecution were involved in the 
crime or that, by reason of their conduct, they are unreliable, the accused does 
not necessarily put his character in issue, as seems suggested on p. 301. That 
a person is innocent can hardly be described as a rebuttable presumption in 
the same way as, e.g., the presumption that a marriage which was duly 
celebrated is lawful (p. 303). The so-called presumption of innocence does not 
shift the burden of proof; it is not, I think, a true presumption at all, but a 
convenient figure of speech to indicate that in criminal proceedings the prose- 
cution must prove its case. On p. 297 it might have been mentioned that 
privilege against incriminating questions also covers those questions which 
tend to incriminate the spouse of the witness. 

The scant-“number and trifling nature of these suggestions makes it, I 
hope, clear that this new book, which has already reached a second edition 
within a year of its first appearance, is a very valuable and accurate guide 
to the Criminal Law. It will no doubt rapidly and deservedly take its place 
among the leading textbooks for students and teachers of law. 

i H. A. HAMMELMANN. 


Current LecaL ProsLems, 1948. Edited by Grorce W. KEETON 
and GEORG SCHWARZENBERGER on behalf of the Faculty of 
Laws, University College, London. Vol. I. [London : Stevens 
& Sons, Ltd. 1948. vii and 248 pp. 17s. 6d.] 


Wno has not had that most disappointing experience of having bought a book 
with a most intriguing title, which on closer inspection proved to be utterly 
trivial or even boring? The present work may well be recommended to those 
who having had such an experience, feel that they deserve some compensation 
from the Goddess of Fate. For behind an unassuming title there are hidden 
a number of essays which can hardly fail to be of vital interest to any member 
of the legal profession. If there are still some people who are so old-fashioned 
as to think that reading a book on law may be a duty, but cannot be a 
pleasure, let them start reading this collection of essays, They will soon 
enough come to see the error of their ways. 

All the essays in this book are reprints of lectures given at University 
College, London. Most practising lawyers will—like the present reviewer— 
have found it impossible to attend any one of them. This book enables them 
to minimise their losses. Though no print can replace the living word, enough 
has been captured of the vitality and lucidity which every good lecture must 
possess to make this collection outstanding for skill in exposition and selection 
of topics. If the present reviewer were asked to recommend to lawyers 
attractive reading material for a quiet leisure hour, he could not think of 
anything better to recommend than this volume. 

Professor Jolowicz’ opening essay on ‘Bentham and the Law’ cannot fail 
to hold any reader spellbound. There could be few more attractive topics 
than the love-hatred relation between the law and this strangest of all the 
Benchers of Lincoln’s Inn. Professor Jolowicz, using all the arts of psycho- 
logical understanding and all the charm` of an accomplished essayist, has 
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made the most of his topic. In this essay he has reached the level of interest 
of a good psychological novel, though he has, of course, far surpassed its 
standards of accuracy and truthfulness. Professor Keeton’s admirable essay 
on ‘Legal Responsiblity for Political Acts’ draws a most interesting parallel 
between the modern political trials—from the trial of Petkov to the War 
Criminal -‘Trials—and the political trials of English legal history. It con- 
stitutes an implied plea for understanding, which in no way lessens the need 
for condemnation of any abuse of legal procedure for political ends. 
Professor Graveson’s lecture on the ‘Frontiers of the Common Law’ must 
have been an inspiring event to those privileged to listen to it. Perhaps his 
enthusiasm has occasionally carried the author a little too far. Civilian 
lawyers will find that it is a little unfair on the civil law, which after all is 
the law of freedom-loving countries like Holland, Switzerland, Sweden, 
France and many others, to identify it with the rule, ‘quod principi placuit 
habet legis vigorem’. To call the English doctrine of the binding force of 
precedents ‘sound and logical’ appears a little too generous, if one remembers 
the severe criticism that it has received from Mr. Justice Holmes (Collected 
Papers (1920), p. 187). But perhaps it is in the nature of apologetics that 
such overstatements are unavoidable. The stirring exhortation with which 
the lecture ends must have been deeply impressive to the lecturer’s audience. 
: Mr. O'Sullivan has the merit of having introduced a bone of contention, 

- The thesis which he tries to prove is that ‘ the laws and institutions of England 
are now being directed to the unmaking of the type’ of man whom the English 
common law tried to create. The eminent author has perhaps not always 
escaped the danger of becoming a mere laudator temporis acti. His criticism 
sometimes sounds ominously like that of contemporary French law by the 
Pétainist Ripert in his well-known ‘Régime démocratique et le droit civil’. 
But it would be unfair to the learned lecturer to overlook that similar 
criticism of modern developments has also been voiced from very different 
quarters, as, ¢.g.. in Répke’s writings on the civitas humana. Whatever one 
may think of the thesis, there can be no doubt that the author has defended it 
most brilliantly. 

The following three articles deal with questions of constitutional and 
administrative law. Mr. R. C. Fitzgerald advocates a reform of the House 
of Lords after having surveyed in a most lucid exposition the state of the 
existing controversy on this point. This survey brings him to the somewhat 
startling, though well argued conclusion that the House of Commons is in 
greater need of reform than the Upper House. The proposal that the 
Lords Spiritual should be removed from the House will probably not 
recommend itself to those who—like the present reviewer—value the influence 
of religion on public life. Mr. D. Lloyd’s treatment of Ministers’ Powers 
constitutes a most readable introduction to another hotly debated problem. 
His conclusion that Parliament rather than the courts is the proper forum for 
the review of the activities of Ministers is not very reassuring to those who 
have just heard from Mr. Fitzgerald, how little time is left to Parliament 
even for legislative business and how much the individual Member is dependent 
in the exercise of his functions on the Government of the day. 

Mr. Marshall has contributed a very clear exposition of the law relating to 
the prerogative of mercy. His article includes a most instructive summary 
of the recent sensational Gold Coast murder case. Mr. Hanbury reviews in 
his well-known colourful language the relations between employers and 
employees, coming to the conclusion that both Trade Dispute and Trade Union 
Acts of 1927 and of 1946 were parturitions of mountains giving birth to a 
‘very ridiculous mouse’. 

Those readers who should be unable to read Professor de la Pradelle’s 
contribution in French have every reason to regret it, because here is a 
statement on the place of the individual in international law that, with all its 
brevity, evidences in every line the hand of a master. The argument ranges 
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from Grotius down to the tribunal of arbitration set up in 1947 to allot the 
compensation payable to French owners of nationalised undertakings in 
Poland. There is a strange contrast between the hopeful note on which this 
article concludes and the much more pessimistic tone sounded by Dr. Schwar- 
zenberger in his admirable survey of British state practice in respect of the 
protection of human rights. Dr. Schwarzenberger’s conclusion, reached after 
very careful investigation, is that the standards of protection attained in the 
past appear today highly enviable and that ‘more than ever before in modern 
times the individual is helpless unless organised in powerful and militant 
groups’. The practitioner’s experience will probably make him inclined to 
agree with Dr. Schwarzenberger’s realistic pessimism, however much he may 
hope that Professor de la Pradelle’s idealistic hopes may come true in 
the future. 

The rest of the volume is devoted to four studies of comparative law, 
every one of which will be considered as a most important addition to com- 
parative studies in the English language. The essay on Chinese Law and its 
reform by His Excellency Dr. Tien-Hai Chang, the Chinese Ambassador in 
London, is a model of that combination of legal learning, philosophical wisdom 
and graceful charm, which those who have the privilege of knowing the learned 
author will expect to find in any work from his pen. It would be difficult to 
give more instruction on a field that constitutes a closed book to most readers 
than is done in this article and certainly impossible to give it in a more 
attractive manner. Mr. Leslie Green has contributed an article on law and 
its administration in present-day Japan which gives an excellent survey of 
important and, to say the least, strange events in that far-off corner of the 
world. Many of his readers will learn with disquiet of some of the decisions 
of the War Crime Tribunals set up under the auspices of the Far Eastern 
Commission. Dr. Zagday’s article on modern trends in Islamic law will be 
studied with great interest not only by students of that law, but by many 
others who are interested in the problems of contemporary religious legal 
systems. It is obvious that the problems which he has most lucidly explained 
are faced today also outside the Muslim community, as, e.g., in the State of 
Israel and in India. Professor Vesey-FitzGerald brings the volume to a 
worthy conclusion by an exhaustive and critical study on the problem of mixed 
marriages. There can be little doubt that the textbooks on conflict of laws 
will require careful rewriting in the light of this article. 

The Editors deserve to be congratulated on their achievement in bringing 
together within a comparatively small compass so many important, attractive 
and varied contributions. According to the preface it is one of the purposes 
of this volume to give an opportunity to academic teachers of law to address 
a wider audience than is usually at their disposal. One can only wish that 
this hope may be fulfilled and that this volume may become the first of a 
series which may go on ad multos annos. 

E. J. Coun. 


CASES IN CONSTITUTIONAL Law. By D. L. KER, KT., M.A., LL.D., 
and F. H. Lawson, M.A., D.C.L. Third edition revised. 
[Oxford University Press, London: Geoffrey Cumberlege. 
xxviii and 580 pp. (and 18 pp. of Index). 25s. net.] 


Tue first edition of this book was published in 1928. The second edition, 
published in 1933, was printed photographically from the corrected sheets of 
the first edition, with the result that the changes made were few. The present 
edition has been printed from the sheets of the second edition and an Appendix 
of fifty-six pages added. This Appendix contains notes on and in some cases 
modifications of many of the statements in the body of the book, substantial 
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extracts from the Crown Proceedings Act, 1947, full reports of Duncan v. 
Jones [19386] 1 K.B. 218 and Ndlwana v. Hofmeyd, N. O. [19387] A.D. 229, 
and long extracts from Ellen Street Estates, Ltd. v. Minister of Health 
[1934] 1 K.B. 590, Christie v. Leachinsky [1947] A.C. 573, Liversedge v. 
Anderson [1942] A.C. 206, Riach v. Lord Advocate, 1932 S.C. 138, Ellis v. 
Dubowski [1921] 3 K.B. 621, Moore v. Att.-Gen. for the Irish Free State [1935] 
A.C. 484, British Coal Corporation v. The King [1935] A.C. 500 and Att.-Gen. 
for Ontario v. dtt.-Gen. for Canada [1947] A.C. 127. 

This Appendix is reasonable both in the nature of the material selected and 
in the amount of space given to it. The authors were presumably forced to 
use the method of the Appendix for the exigencies of the publishers. The 
result is not very satisfactory. If the authors had had a free hand two 
chapters, Chapter VI on Remedies against the Crown and its Servants, and 
Chapter XII on the Overseas Dominions of the Crown, would have been 
completely re-written. Substantial amendments would have been made in at 
last three other chapters. This being a standard work for students, it is much 
to be hoped that Mr. Cumberlege will agree to re-set the type as soon as this 
edition is exhausted. When that is done, the authors might consider dropping 
Chapter XII, which must inevitably be too short to be very useful. What is 
wanted for first-year students is a small case-book of about one-half (or 
perhaps less) the size of that which Miss Young and I published for more 
advanced students in 1938, not a single chapter in a book devoted to English 
law. This would enable the book to be brought back to its original size. 

It should be added that the preliminary tables and the index contain no 
-reference to the Appendix, which therefore has no means of reference. 


W. I J. 


A MANUAL OF INTERNATIONAL Law. By GEORG SCHWARZENBERGER. 
[London : Stevens & Sons, Ltd. 1947. l and 428 pp. 25s. net.] 


Suxce the learned author’s book on International Law as applied by Inter- 
national Courts and Tribunals was published, as an abridgment of which he— 
very modestly—describes the present manual, a new period of international 
relations has begun by the collapse of Germany, the conclusion of peace 
treaties with her former allies and the establishment of the United Nations, 
and this seems to the author an appropriate moment for drawing up afresh 
the balance sheet of international law. 

According to the Preface it is the purpose of this manual to provide an 
educational aid to the student as well as to the layman who wishes to make 
himself acquainted with the system of international law. But the work is 
more than only an introductory manual and can helpfully be used not only 
on the lower levels of study of international law. The approach of the 
learned author—as is well known from his previous books—is in favour of 
the inductive method, and he presents the system of international law through 
the mirror of international judicial institutions, particularly through the 
decisions of international courts and tribunals, first of all the judgments and 
advisory opinions of the Permanent Court of International Justice, and he 
supplements this picture by reference to Anglo-American State practice. This 
method to present international law as applied, and to derive general rules 
from the actual facts, keeps its adherents aloof from the danger of taking a 
Utopian view of international law. Professor Schwarzenberger does not shun 
to face facts, for instance, the limited functions of law within the orbit of 
the rule of force. Disappointing as it may be, it is nevertheless a fact, as 
the author points out with great lucidity (page 2), that so long as the existence 
of a sufficiently integrated community is far from being a reality, and that so 
long as world society has not developed governmental legislative and judicial 
institutions which are comparable to similar institutions within the State, 
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international law, to a considerable extent, will be subservient to power 
politics. The book was finished in February, 1947, and altogether the author's 
pessimistic view on the functions of international law has proved to be true. 
That applies particularly to the various patterns of world order which have 
been suggested from time to time in order to transform the quasi world 
order of the League of Nations or United Nations into a world order proper. 
In spite of various suggestions, it has not been possible to transform the 
United Nations, the Charter of which, and—a very useful addition—a list of 
the members of their principal agencies. are given in an Appendix, into an 
institution with governmental and executive functions failing which any inter- 
national authority remains more or less ineffective. The frankness with which 
the learned author states the problem and describes the difficulties which have 
to be overcome if a world State is to be created is all to the good. Neither 
from the scientific nor from the political point of view is it any use to shut 
the eyes against the reality and to indulge in chimeric conceptions which, in 
the present state of international society, cannot be realised. 

The author proposes to give only the basic principles. For further studies 
the reader is referred in Part 2 of the book to study outlines. Each chapter 
of Part 1 (altogether 9) has a corresponding chapter in Part 2 where the 
leading cases and the principal textbooks are quoted and the reader is invited 
to study the problems enumerated there and to form his own opinion. ‘The 
beginner ’—so the learned author sets out—‘should be encouraged at the 
earliest possible moment to stand on his own feet, and it is the purpose of 
these study outlines to make his first walk an enjoyable and exciting 
journey into the unknown, Not only the beginner but also readers who are 
already acquainted with the fundamental principles of international law will 
find these study outlines a valuable help for the enlargement of their knowledge 
of international law and will find still more useful material in Part 3 which 
contains a very comprehensive bibliography of legal literature, including 
collections of international treaties and decisions of international courts and 
tribunals. 

In a book of this kind it is left to the discretion of the author how many 
details will be given. As the author does not purport to give an exhaustive 
picture of international law, not all the problems can be dealt with which 
find their place in the textbooks. The reader, however, may consult the subject 
index of the book concerning such features of international law as have not 
been exposed in the book itself and will there be referred to the study out- 
lines where further material is contained. To give one example: Servitudes 
in international law are not discussed in the book, but are mentioned in the 
subject index with reference to the pages in Parts 2 and 3 where a full 
bibliography is to be found. 

The author is to be congratulated on a work which gives much more than 
its title and the preface indicate, and which will prove to be most helpful for 
all students of international law, not only the beginner, but also persons 
who are already advanced in their studies. 

Dr. Exnsr Wotrr. 


An INTRODUCTION TO ĪNTERNATIONAL Law. By J. G. STARKE, 
[London : Butterworth & Co., Bell Yard, Temple Bar. 1947.] 


Tue author of this valuable textbook of International Law makes it clear that 
it does not purport to be a full or complete treatise, but rather a short prac- 
tical introduction to International Law which will provide intending inter- 
national officials, diplomatic recruits and university students with the basic 
knowledge for coping with day to day problems of International Law. 
Those of us who have had some experience in post-war bilateral or multi- 
lateral negotiations between governments, may have noticed that many 
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delegates to conferences of an international character seem to have little or no 
knowledge of International Law. Such a state of affairs must contribute to 
the generally low level of international negotiations. International Law can 
and should provide the common language between negotiators from different 
countries; it enables them to clear up misunderstandings, to formulate real 
problems and differences, and so to open the way to agreement, or at least 
part-agreement. 

Every university student who intends to become a diplomatic recruit should 
therefore be equipped with this minimum of International Law which is needed 
to understand diplomatic practice. This applies even more to international 
officials who, as a new class of civil servants, try to work out world 
government in practice. 

In the light of the above one wonders, in reading the contents of J. G. 
Starke’s publication, why the author has practically left out international 
organisations from his book. Out of a total of 293 pages, the author devotes 
about 50 pages to International Law in general, 70 pages to subjects of 
International Law, another 70 pages to Rights and Duties of States, 40 pages 
to international transactions, another 40 pages to disputes, war and neutrality, 
and two and a half pages to international organisations. The size of the last 
two chapters invites comment. In his Preface the author says that, in 
accordance with the scheme of the book, the discussion of the law of War 
‘and Neutrality has been considerably condensed. He considers that this step 
is justified as a substantial portion of the rules of war and neutrality concern 
Municipal Law rather than International Law, and in any event are more 
appropriate for treatment in manuals on military, naval and air force law. 
The author also considers that it is anomalous to overburden the student ‘ with 
the mass of detail concerning neutral rights and duties, belligerent occupation 
and Prize Court adjudications, as has become a traditional feature of univer- 
sity lecture courses and a good many textbooks’. He believes that such a 
practice serves neither a cultural nor a practical purpose. 

Whatever the average student of International Law may think of this kind 
of approach (I am glad the author confined himself to the cultural and prac- 

- tical purpose, leaving aside the theoretical aspect of the subject), it seems 
to me astonishing to devote only two and a half pages to international 
organisations. Neither the university student, nor the diplomatic recruit, even 
more so the international official can cope with day to day problems of Inter- 
national Law without a thorough knowledge of international organisations. 
The author dismisses them in a short note in which only the United Nations 
Organisation and the International Labour Organisation are mentioned, and 
even vital problems concerning these two organisations are not discussed, as, 
indeed, would be impossible in two and half pages. There is no mention of 
the League of Nations and of all the present post-war international organisa- 
tions such as the specialised agencies, the Bretton Woods agreements, etc. The 
reader of J. G. Starke’s ‘present publication must therefore add to the 293 pages 
of the book at least the same amount of reading concerning international 
organisations in order to prepare himself for the tasks for which the author 
would have him be prepared. 

Without any historical introduction to the subject the author starts the 
book with Professor Hyde’s definition of International Law, and discusses the 
vital problem of whether International Law is law at all; he should not be 
blamed for giving only a summary of pro’s and con’s, I personally miss a 
useful comparison between International Law and Canon Law which helps to 
understand law unsupported by physical (external) force. The author men- 
tions the natural law theories and positivism, but does not unfortunately include 
a discussion of the inductive method which the student of International Law 
enjoys in Dr. Schwarzenberger’s recent publications. The author becomes more 
theoretical in the chapter concerning the relation between International Law 
and State Law where a certain amount of philosophical considerations appear. 
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The following chapters are treated from a rather more practical point of 
view, often in a summary which may help the student to acquire encyclo- 
pedical orientation. The author provides the reader with a useful selection of 
cases, though a more detailed discussion of some of them, 6.9., the Eastern 
Greenland, and the Tunis and Morocco Cases, would have been valuable in a 
book concerned primarily with practical problems. 

C. ALEXANDROWICZ, 


RETALIATION IN INTERNATIONAL Law. By EVELYN SPEYER COLBERT. 
[King’s Crown Press. London: Geoffrey Cumberlege. 1948. 
228 pp. 16s. net.] 


Lixe Humpty Dumpty Mrs. Colbert is a believer in precautionary definition. 
Retaliation is here used as a general term to cover extraordinary measures, 
which would normally be unlawful and which have occurred in time of peace 
or war since the Middle Ages. In this way dispute as to the province of 
reprisal, retorsion and retaliation is avoided. The book is in two distinct 
sections. The first deals with peacetime retaliation, the second with retaliation 
in naval war. 

A study of private peacetime reprisals leads to the conclusion that, 
notwithstanding such notorious exceptions as the piratical Bartons who relied 
for thirty-five years on letters of reprisal granted in 1476, this method of 
redress achieved a considerable degree of uniformity. ‘Its essential features 
were the existence of a pecuniary claim, the failure of the claimant to obtain 
satisfaction through his own efforts, the subsequent failure of the sovereign’s 
efforts to secure justice for his subject and, finally, authorisation .by the 
sovereign of seizure (whether by state agent or private individual) of goods 
of subjects of the offending state to the amount of loss plus reasonable costs.’ 
The decline of private reprisals is accounted for by increased safety in inter-. 
national trade, the more orderly administration of strong central governments, 
and, less convincingly, decreasing partiality of judges to their own nationals. 
When State interests were at stake, however, there was no legal remedy 
between diplomatic protest and war. To fill the gap public reprisals developed 
as a means of persuasion. If property seizure continued the purpose was now 
coercion not compensation—a means not an end. On the vexed question of 
proportionality the author concludes that the statement of the Court in the 
Naulilaa Case—‘one must consider as excessive and consequently illicit 
reprisals out of all proportion to the act which motivated them ’—was pious 
aspiration rather than a reflection of State practice. Moreover, the purpose 
of such public reprisals being coercive— measures to remain in force until 
the attainment of some satisfactory arrangement ’—it is argued that propor- 
tionality may not be in point. Such argument, however, is inappropriate to 
cases like the Barrier Forts Incident of 1856 where retaliation involved the 
death of 400 Chinese, or the Greytown Case where a whole community was 
destroyed. In such cases the results of coercion are not temporary; and, 
indeed, the conclusion reached on public reprisals is that the widening of the 
gap between great and small powers in modern times has accentuated the 
likelihood of abuse of the means employed to secure redress. The author 
suggests that the Charter of the United Nations has as its aim the elimination 
of retaliation, and that such gaps as may be found in the Charter are in part 
closed to those who have accepted compulsory jurisdiction under the Optional 
Clause of the Statute of the International Court of Justice. The submission 
to jurisdiction of the Corfu Case by Great Britain and Albania is cited as an 
example: but the opinion of the minority of the Court on the point of Pre- 
liminary Jurisdiction in that case, and memory of Answer No. 4 by the 
Committee of Jurists in the Corfu Incident of 1923 are not encouraging. It 
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seems unlikely that States will abandon so profitable a weapon of coercion in 
favour of dilatory negotiation, at least where “honour” or vital interests are 
at stake and disparity in power is obvious. 


Section II deals with Retaliation in Naval War. Neutral reprisals in the 
seventeenth and eighteenth centuries and the Anglo-French conflict in the 
Napoleonic Wars are discussed at length. The retaliatory decrees rested 
ostensibly on the dual assumption that the employment by a belligerent of 
illegal methods of warfare gave the other belligerent a right to use similar 
measures, and that if a neutral failed to make effective protest to the 
first belligerent he could not complain of retaliation: in reality the decrees 
were tactical steps in a commercial struggle—‘if you will not have our trade, 
as far as we can help it you shall have none’. Similarly, but to a greater 
extent in the two world wars retaliation was invoked not to coerce a belligerent 
to stop illegal acts, but to further a ‘total warfare’ to which traditional law 
on neutrality and belligerent rights bore little relation. 

The author devotes more than forty pages to the Napoleonic Wars, and a 
footnote to the recent war. What then is the purpose of the book? It is 
stated to be the discovery of State practice in regard to retaliation ‘in certain 
periods or types of situation in which the employment of the doctrine has been 
particularly widespread or significant’. If the purpose were purely historical 
then it would be enough to say that it is concisely and interestingly accom- 
plished. However this is not all—‘ what is sought is the function of a doctrine 
of retaliation in an International legal system’. This smacks’ of abstraction. 
What is needed is a discussion of the function of retaliation today. The 
author is well aware, and convincingly demonstrates, that International Law 
changes with international conditions, but it is unfortunate that more space 
could not have been given to a discussion of the ‘compulsory navicerts’ 
reprisals by Great Britain in the recent war, which illustrate very well the use 
of retaliation to ‘reform’ an outdated law. With this reservation the book, 
which includes a useful bibliography of primary and secondary sources, 
provides an excellent historical and analytical treatment of a difficult subject, 


G. D. G. Harr. 


Law Reports oF Triaus oF War CRMINALS. Selected and pre- 
pared by the United Nations War Crimes Commission. 
[London : H.M.S.O. 1948. Vol. 8, xi and 123 pp. 5s. 
Vol. 4, ix and 180 pp. 5s.] 


Or the fourteen trials reported in these two volumes only two took place in 
the Far East, one before a British Military Court ana the other before an 
American Military Commission. The cases heard in Europe illustrate the 
practice of five different legal systems, both military and civil. Two of the 
cases were heard by the Norwegian Lidsivating Lagmannsrett, and in each 
case there was an appeal to the Supreme Court; one was heard by the French 
Permanent Military Tribunal at Strasbourg, from whose decision an appeal 
was lodged with the Cour de Cassation; five came before American Military 
Commissions, three before and two after General Eisenhower’s directive of 
August 25, 1945, was published. This directive established the general rules 
and principles governing American trials in the future; before that date Com- 
missions were established under the powers enjoyed by the Commanding 
General, 12th Army Group. None of these American trials needs examination, 
for the United Nations War Crimes Commission has seen fit to publish the 
accusations and the findings in each case before the transcript of the pro- 
ceedings has been made available. What appears is, therefore, merely in the 
nature of general comment by the members of the Commission’s staff. Of the 
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remaining four cases, one was decided by a Canadian, and the others by 
British, Military Courts. 

The Norwegian cases concerned torture and ill-treatment of Norwegian 
citizens by senior German officials during the occupation of Norway. In 
both, the accusations were brought under the Norwegian Civil Criminal Code 
as amended by the Provisional Decree of May, 1945. Norwegian war crime 
cases are heard by the normal Norwegian courts and not by tribunals 
especially established for the purpose. The practice in such cases, therefore, 
serves a useful purpose from the standpoint of comparative law, and the 
United Nations War Crimes Commission is to be congratulated on having 
thus brought Norwegian practice within the reach of English lawyers and 
students. 

In both cases the Lagmannsrett found the accused guilty, and in both the 
decision was upheld by the Supreme Court. The first case concerned the trial 
of Kriminalassistent Klinge, who was responsible for atrocities at Gestapo 
headquarters in Oslo in connection with the interrogation of civilian prisoners. 
The appeal to the Supreme Court concerned the validity of the Provisional 
Decree of 1945. By Norwegian law international law is only part of the law 
of Norway in so far as it is expressly incorporated into Norwegian law, and 
by article 97 of the Constitution ‘No law may be given retroactive effect’. 
Under the Civil Criminal Code the crimes of which Klinge was charged were 
not punishable by death, but this punishment was introduced by the Provisional 
Decree. The defence alleged that the Provisional Decree by introducing the 
death penalty was retroactive and so unconstitutional. 

The Supreme Court by a majority agreed that the Decree was intended to 
have a retroactive effect, but considered that it did not offend against article 97 
of the Constitution. The majority pointed out that war crimes were already 
punishable by death under international law, and the Decree of 1945 had 
merely incorporated international law concerning war crimes into Norwegian 
law, and had not in any way created new crimes. The right to try an offence 
arose at the moment of commission, and the Decree had merely altered the 
nature of the punishment. The Supreme Court also pointed out that the 
accused knew the nature of his crime and must have been fully aware of the 
fact that by the laws of war such crimes were punishable with death. The 
court made one point of particular interest in connection with retroactivity. 
It pointed out that article 97 was introduced for the protection of the com- 
munity, and maintained that it would be a denial of this purpose to extend 
its protection to foreign intruders seeking to subdue the community by illegal 
action and brutality. 

The Permanent .Military Court at Strasbourg tried Robert Wagner, 
Gauleiter of Alsace. Unfortunately the editors of the Reports have been sc 
eager to include this trial in their series that they have not waited for the 
complete records to be made available. It is not entirely satisfactory to be 
informed that ‘some indications of the evidence relied upon both by the 
prosecution and the defence, can, however, be gathered from references in the 
indictment to depositions made in the course of the preliminary inquiry, and 
from the judgment’. Although it may sound strange to English ears for an 
indictment to be framed in this way, it is fully in keeping with what was done 
at Nuremberg, for there, it will be recalled, the indictment, in connection with 
Count One, the Common Plan or Conspiracy, included a brief history of the 
Nazi Party from 1923 to 1941. 

Wagner was charged with various crimes under the French Penal Code, of 
which the most important seems to have been inciting and recruiting French- 
men and others to bear arms against France. By an Ordinance of August, 
1944, certain offences against the Penal Code, including those just mentioned, 
were made war crimes, unless they were justifiable by the laws and customs 
of war. While it may be a war crime compulsorily to enlist the inhabitants 
of occupied territory in order to embody them in the occupant’s armed forces 
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—for it must be remembered that occupation during the continuance of the 
war does not act as an annexation and serve to transfer sovereignty—it is 
difficult to ascertain which of the laws of war makes it a crime for an occupying 
authority to accept volunteers for his forces from among the occupied 
population. 

In one or two matters the proceedings differ from those more usually 
reported in this series. In the first place, by the French regulations concern- 
ing such trials, members of the F.F.I., both officers and men, are permitted to 
sit. This may tend to introduce a certain desire for revenge, which is usually 
absent when regular officers constitute the tribunal. Secondly, for one of the 
accused the plea of superior orders was accepted. This covered a prosecuting 
officer who demanded the death penalty under orders. The Cour de Cassation 
decided that a French tribunal could only try a war criminal for offences 
against Frenchmen or committed on French territory; usually war crimes 
tribunals regard war crimes as being of universal jurisdiction. Normally, the 
trials reported in this series show an attitude of complete fairness towards the 
accused. The Wagner trial seems to suggest that the French courts are not so 
‘careful. During the proceedings before the Military Tribunal Wagner applied 
for certain new witnesses, including Ribbentrop and Keitel, to be heard on his 
behalf. The court rejected this application: ‘The addresses by counsel for the 
prosecution and for the defence had supplied sufficient material on which the 
judges could base their decision. The hearing of further witnesses was there- 
fore not essential to establish the truth’ (Vol. III, pp. 39-40). The Cour de 
Cassation upheld this ruling on the ground that it is the responsibility of the 
accused to procure his own witnesses, who must be present at the hearing, and 
of whom he must give notice before the opening of the proceedings to the 
prosecutor (p. 44). It would be a little difficult, to say the least, for an 
accused war criminal himself to secure the presence of a witness held for war 
crimes by one of the victorious powers. 

Two of the points with which the Cour de Cassation had to deal concerned 
the validity of the Ordinance of 1944 and Wagner’s personal status. Wagner 
alleged that as he was a General he could not be tried by a tribunal presided 
over by a Colonel. The court held that this rule only applied to members of 
the French forces and ta prisoners of war, and as Wagner was being tried as 
a war criminal and not as a prisoner of war it could not apply to him. As 
regards the 1944 Ordinance, it was alleged that this was illegal because retro- 
active—the report of the case is so brief that it is not possible to see why 
retroactivity constitutes illegality—the Cour de Cassation rejected this plea 
because ‘this legal text, duly promulgated, became binding on the (French 
Military) tribunals and could not be questioned before them on grounds of its 
unconstitutional nature’ (p. 45). 

The last case of interest in Volume 3 is the trial before a British Military 
Court of Erich Killinger, who was accused, with others, of being concerned 
as a party in the ill-treatment of British prisoners of war. The court 
announced ‘that no amount of mere negligence, however gross, could bring a 
person within the category of a party as defined in the particulars of the 
charge; that the word “parties” must of necessity mean that the person 
concerned must have had some knowledge of what was going on and must have 
deliberately refrained from stopping such practice; and that the person, in 
order to be a party, must come within the category of a principal in the 
second degree.or. aider and abettor in the ill-treatment alleged’ (p. 69). 

All the cases in Vol. 4 concern charges against officers for atrocities com- 
mitted by the troops under their command. The only one that merits 
attention comes from the Far East. The accused was Tomoyuki Yamashita, 
formerly General commanding Japanese Forces in the Philippines, and it was 
alleged against him that ‘he unlawfully disregarded and failed to discharge 
his duty ds commander to control the operations of the members of his 
command’, who had been guilty of large scale atrocities including the massacre 
of more than 25,000 people. 


Vor. 12 Š 26 


t 


402 THE MODERN LAW REVIEW Vor. 12 


Yamashita was found guilty and appealed to the Supreme Court of the 
United States alleging that the tribunal was illegally constituted and that the 
charge did not amount to a crime against the laws of war. It is not easy to 
see whether there was in fact strong evidence against Yamashita, for although 
there were nearly 800 witnesses the report is most unsatisfactory and the 
evidence is compressed into just over four pages. 

It is generally understood that no witness may be present in the court 
until he is due to give his evidence; an exception was made in this case, for 
Lieutenant-General Moto appeared not only as a defence witness but also as 
one of the counsel for the defence. 

Among the grounds alleged by the defence to upset the validity of the 
proceedings was the charge that the protecting power for Japan was not 
informed beforehand of the proposed trial. The Supreme Court upheld the 
rejection of this claim on the grounds that war criminals were not prisoners 
of war in the normal sense and not entitled to the privileges enjoyed by such 
prisoners. The defence also alleged that Yamashita’s inability to control all 
the troops under his command was the result of the disruption caused by the 
advancing American forces and his preoccupation with the course of the battle. 
For this reason it was not denied that the atrocities had been committed; what 
was denied was Yamashita’s knowledge or his ability to prevent them. 

It would be interesting to know whether any military staff would agree, 
with the assertion of the prosecution ‘that the performance of the responsi- 
bility of the commanding officer toward the civilian populations is as heavy a 
responsibility as the combating of the enemy’ (p. 30). To a great extent it 
appears as if the Military Commission and the Supreme Court accepted this 
analysis of a commanding officer's duty, although it is necessary to point out 
that the Supreme Court declared that it had no power of review over a military 
tribunal, but is concerned with questions of jurisdiction. By a majority it 
upheld the legality of the Commission and of its right to try war crimes after 
the cessation of hostilities, at least until the signing of a peace treaty. In 
the light of this statement it is not surprising that the court said it was not 
called upon to review the evidence on which Yamashita was condemned. The 
Supreme Court agreed that since article 1 of Hague Convention IV concern- 
ing the Rules of Warfare on Land required troops to be ‘commanded by a 
person responsible for his subordinates’, it was a war crime for a commander 
to fail to control the activities of his troops who, as a result of such failure, 
indulged in war crimes. 

Mr. Justice Murphy strongly dissented. He paid great attention to the 
military situation and feared that Yamashita was being tried for no other 
crime than that he happened to have been General Officer Commanding the - 
Japanese Forces in the area. Due to the inadequate report of the whole trial 
we may be excused for adopting his words: ‘read against the background of 
military events in the Philippines subsequent to October 9, 1944, these charges 
amount to this: “We, the victorious American forces .. . charge you with 
the crime of inefficiency in controlling your troops. We will judge the dis- 
charge of your duties by the disorganisation which we ourselves created in 
large part”. ... To use the very inefficiency and disorganisation created by 
the victorious forces as the primary basis for condemning officers of the 
defeated armies bears no resemblance to justice or to milifary reality’ (p. 51). 

The appendices of the two volumes are extremely useful, for they reproduce 
the regulations concerning the trials of war criminals as they exist in 
Norwegian, French, Canadian and American law. The regulations for 
English trials were published in Vol. 1, and when the series is complete it 
should be reasonably easy to prepare a comparative study of the law concerning 
the punishment and trial of war criminals after the Second World War. 


L. C. Green, 
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GERMAN Crimes IN Poranp. Vol. 2. [Warsaw : Central Commis- 
sion for the Investigation of German Crimes in Poland. 1947. 


171 pp.] 


In many of the victorious countries there has recently been expressed a desire 
for the early end of the trials of war criminals. This sentiment is not 
shared in Poland, and this volume on German Crimes in Poland helps one to 
understand why. 

The volume opens with a selection of extracts from the diary of Frank, the 
German Governor of Poland. From these and other documents here published 
it becomes evident that the German policy for Poland was directed to the 
biological extermination of the entire Polish people. Those interested in the 
psychology of totalitarian degradation and sub-humanism can do no better 
than read these extracts from the diary of the Governor, who glibly wrote: 
‘When at last we have won the war then as far as I am concerned, the Poles 
and Ukrainians and their like may be chopped into small pieces’. 

Despite the horror that underlies everything appearing in Frank's state- 
ments, his comments are as driven snow when compared with the record of 
events in the Polish concentration camps, the lesson of which is driven home 
by the reproduction of photographs of the victims of mass murder, and what 
have erroneously been described as medical experiments, but which were 
frequently intended merely for the amusement of the vivisectors of human 
beings often working without anesthetics or sterile instruments. 

There is little in the volume of specific interest to the lawyer, but Frank has 
himself provided the answer to those who criticise the Nuremberg Tribunal 
on the ground that it enforced ex post facto law, or punished as crimes 
activities that the offenders had no reason to imagine would be so considered. 
On January 25, 1948, Frank saw fit to declare: ‘we must not be moved when 
we hear that 17,000 people were shot. They are also war victims. Let us 
recall that we are all on Mr. Roosevelt’s list of war criminals. I have the 
honour to be No. 1 on this list. We have become associates in crime in the 
world historical sense’ (our italics). 

A new world cannot be built on the emotion of revenge, but volumes of 
this character, and the nauseating photographs they contain, may serve to 
remind victors and vanquished alike of the philosophy that helped to produce 
the 1989 war, and which was itself exacerbated by the methods and course 
‘of the war. 

L. C. Green. 


Prawo NORYMBERSKIE (THE NUREMBERG Law): Bans 1 
Persrekrywy. By Dr. T. Cyprian and Dr. J. SAWICKI. 
[Warszawa-Krakow. 1948.] 


Tue authors of this interesting book on the Nuremberg law, two distinguished 
Polish lawyers who themselves were the delegates of Poland at the Nuremberg 
trial, make it clear that they did not intend to write a system of international 
criminal law, which in their view is still ‘law in making’. They therefore call 
their work a ‘balance sheet’ (bilans) and the perspectives (perspektywy) of 
this law which they carefully avoid to define. 

This seems rather a wise reservation, because the reader (after 600 pages) 
gets too optimistic an impression as to the contribution of the Nuremberg law 
to the creation of an international criminal law as an independent branch of 
international law. The authors treat the subject first from an historical point 
of view, by using pre-Nuremberg law to explain the present law. They start 
with considerations concerning war crimes during the first world war and with 
the unsuccessful attempt to bring Kaiser Wilhelm to trial. In the inter-war 
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period, most attention is given to the Kellogg Pact, then the authors proceed 
to discuss all the stages leading to the creation of the Nuremberg Tribunal : 
first the declaration at St. James’ Palace on war‘ criminals in 1942; the 
Moscow declaration of 1948; the creation of the United Nations Commission 
for the investigation of war crimes in 1943; and the Charter of the Tribunal 
in 1945. : 

In a joint analysis of the Charter, the Trial and the Judgment, the authors 
draw the attention of the reader to the exclusive influence of Anglo-Saxon law 
on the procedure accepted at Nuremberg, and of both Anglo-Saxon and 
Continental law (particularly Soviet law) on the legal principles applied. In 
considering three sorts of crimes—war crimes, crimes against peace, and crimes 
against humanity—the importance of Nuremberg law in fighting aggressive 
wars as the main international crime is emphasised. It becomes a warning 
that political leaders will in future be held personally responsible for aggression. 
As to crimes against humanity, the authors believe that each period in history 
has a certain ‘legal minimum’ (minimum juridique), and that States cannot 
go below this minimum without violating international law. In comparing the 
present legal minimum with the minimum of the past, the authors strike a 
positive balance, considering Nuremberg law as a hopeful basis for future 
developments, in Mr. W. E. Jackson’s words: ‘The nations, solemnly joined 
to safeguard the peace, cannot shrink from completing the outlawry of war’. 

* C. H. A. 


Tur PRINCIPLES oF Prannine Law. By J. CHARLESWORTH, LL.D. 
Second edition. [London : Stevens & Sons, Ltd. 1948. xvi 
and 164 pp. 12s. 6d. net.] 


We gave some account of the first edition of this work in 10 M.L.R. at p. 91. 
Since then the law on this subject has been revolutionised by the Town and 
Country Planning Act of 1947. In the result Dr. Charlesworth has completely 
rewritten his book, except for part of the short historical introduction and a 
few comments here and there. On this introductory section we may refer to 
our earlier remarks, and repeat what we then said about the clarity of 
Dr. Charlesworth’s exposition of this complicated subject. The draftsmanship 
of much of the present Act is highly abstruse, especially, perhaps, in the 
sections relating to compensation, and particularly where the problem of war 
damage has to be taken into account. The exposition of this baffling branch of 
the law is the clearest that we have yet seen: though even s0 it will undoubtedly 
call for the student’s highest powers of concentration. 

It is, of course, to students, and to practitioners requiring a general view 
of the law that Dr. Charlesworth addresses his book, not to specalists. In the 
term ‘students’ we include not only students of the law, but students of the 
new subject of town and country planning, the youngest of the professions, and 
one likely to attract many entrants over the coming years. We think that this 
last type of student who must, for the purpose of preparing himself for his 
profession, acquire a thorough knowledge of town planning law, can hardly do 
better than make use of this book, because the exposition is remarkably free of 
legal jargon. It is not possible to avoid a certain amount of legal technicality, 
as, for example, such expressions as easement, charitable trust, quasi-judicial, 
mortgagee and many others. Perhaps the majority of students of this type 
will at an early stage take a course in the elementary principles of English 
law, but it might be useful to attempt a glossary of technical legal terms in the 
next edition. 

Another noteworthy point about Dr. Charlesworth’s work is its broad sweep. 
In his first edition he included sections on highways and housing on the very 
reasonable ground that they are inextricably bound up with planning. The new 
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Act makes it clear that Whitehall now accepts this view. The law as to ribbon 
development has now been merged in the Act, and many of its clauses have a 
close connection with those of the Housing Act, 1936. Dr. Charlesworth retains 
his separate chapters on housing and highways- which are most helpful. In his 
introduction also he very properly brings into the picture such important 
problems as those of countryside amenities, national parks, access of footpaths, 
and nature conservation, which have been the subject-matter of an important 
series of reports, and reference to which was necessary to complete the picture. 


C. 


LowNDEs aND RUDOLF ON GENERAL AVERAGE AND THE YORK- 
ANTWERP Ruuzes. Seventh Edition. by. A. J. Hopcson and 
G. R. Rupotr. [London: Stevens & Sons, 'Ltd. xxv and 
593 pp. (with index). £8 8s. net.] 


Tuis is really a new edition of the well-known book by the late Richard 
Lowndes, with which has been incorporated Mr. Rudolf’s work on the York- 
Antwerp Rules. The publishers*are to be congratulated on having brought 
about this amalgamation, since the almost universal use of the York-Antwerp 
Rules in recent times has made some portions of Lowndes of little more than 
academic value, notably the numerous problems arising from English and 
foreign adjustments, the one-third rule and.similar matters. It should, how- 
ever, be made clear that Mr. Rudolf’s work is not in any sense fused with 
Lowndes, but retains its separate existence within the.covers of the one volume. 
The ideal solution would be to make the two books one by cutting out the dead 
wood from Lowndes and substituting the living growth from Rudolf. That 
this is a counsel of perfection, and a task of complexity calling for much 
detailed labour, the present reviewer is only too well aware. 


As there has been no edition of Lowndes since 1922 we may perhaps be 
permitted to spend a few lines in attempting a general appraisement. Richard 
Lowndes belonged to a small group of scholarly and erudite shipping lawyers 
of whom Sir Joseph Arnould was perhaps the most eminent, but which included 
also men with the profound learning of Maclachlan, and of Duer and Phillips 
in the U.S.A. These authors were all scholars with a wide grasp of the 

-comparative law of their subject, and a deep appreciation of its historical 
significance. The type of textbook which they produced is no Jonger written 
—it belonged to a more leisurely age—and one cannot help deploring its dis- 
appearance, although of course the old masters continue to be kept alive in 
new editions such as that now under review, a procedure the demerits of which 
are at least equal to the merits. ‘ 


The policy of the previous editors, of whom Mr. Rudolf has been one, 
was to leave the text of Lowndes as much altered as possible, and to 
deal with the later growth of the law in the footnotes. This rather questionable 
policy has been followed in the present edition, with the result that much of 
the most practically important part of the book is to be found concentrated 
in the footnotes. 

It goes without saying that in the hands of Mr. A. S. Hodgson, a well-known 
practitioner in the commercial court and himself the author of a useful book 
on the Carriage of Goods by Sea Act, 1924, and of course of Mr. Rudolf, the 
work of bringing both Lowndes and Rudolf up to date has been efficiently 
done. One might perhaps cavil at the somewhat cursory treatment accorded 
to Tempus Shipping Co. v. Dreyfus [1931] A.C. 726, and still more at its 
omission from the index; at the omission of reference to Athel Line, Ltd. v. 
Liverpool and London War Risks Association, Ltd. [1944] 1 K.B. 87 in the 
index; at the lack of discussion of the important recent case of Kulukundis 
v. Norwich Union [1987] 1 K.B. 1, and other similar secondary points. The 
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very careful documentation of the U.S. cases, which have of recent years 
perhaps exceeded the English cases in importance, will on the other hand be 
most welcome, not only to lawyers, but to those occupied in the insurance 
market where close attention is paid to the American decisions. 

C. 


Tur Kine’s Goon Servant. Papers read to The Thomas More 
Society of London. [Oxford : Basil Blackwell. 1948. 112 pp. 
8s. 6d. net.] 


Turrs set of Thomas More Papers, dedicated to the memory of the first 
President of the Society, Lord Russell of Killowen, is introduced by the 
Secretary, Mr. Richard O'Sullivan, K.C., who tells us that the object of this 
Society of members of the Bench and Bar is to study and discuss intellectual 
and moral problems touching law and legislation. The eight papers which 
follow were read not by lawyers but by various persons who, while not united 
in admiration of modern English legislation, are at one in their veneration of 
that champion of the older tradition of the common law, St. Thomas More. 
The outstanding contribution is Dr. D. J. B. Hawkins’ ‘ Punishment and Moral 
Responsibility’, which readers of this Review may remember. A contributor 
presents the theory of law of St. Thomas Aquinas; a ‘plea for a theology of 
law’ is suggested as being ‘ fully in the tradition of the English Common Law’; 
and another contributor, in reading Doctor and Student, is struck ‘not only by 
its happy unconsciousness of any necessary divorce between legal concepts, 
principles and practice on the one hand, and those of ethics on the other, but 
by the fruitful co-operation between the protagonists’. ‘I die the King’s good 
servant, but God’s first’: Sir Thomas More’s words on the scaffold supply a 
fitting title for this small but inspiriting collection. 
W. H. D. WINDER. 


Year BOOK OF THE INTERNATIONAL COURT OF JUSTICE, 1947—1948. 
[Leyden: Sijthoff. London: H.M. Stationery Office. 1948. 
160 pp. 10s.] 


INDEX TO THE REPORTS, JUDGMENTS, ADVISORY OPINIONS AND 
ORDERS, 1947-1948. [Leyden: Sijthoff. London: H.M. 
Stationery Office. 1948. 60 pp. 2s. 6d.] 


Tue table of contents of the present Year Book of the International Court of 
Justice is almost identical with that of the first volume published in 1947. It 
is smaller, however, the reason being that to a great extent chapters of the 
previous issue are written in by way of reference. This means that the 
present issue can only be used to full advantage if it is consulted in con- 
junction with the Year Book for 1946-47. 

In the year that has elapsed since the publication of the first volume of 
its Year Book the Court has issued its Judgment dismissing Albania’s Pre- 
liminary Objection in the Corfu Channel Case and its Advisory Opinion on 
the Admission of New Members to the United Nations. As published, these 
two statements cover nearly 100 pages, and the present issue of the Year Book 
serves a‘useful purpose in summarising them in ten pages. It is unfortunate, 
however, that in neither case does the Year Book give any hint of the contents 
of the various Separate and Dissenting Opinions delivered by some of the 
Judges. 

For those who are interested in the development of international judicial 
procedure the collection of texts relating to the jurisdiction of the Court will 
be of very great value, while to students generally the second part of the 
bibliography of recent publications on international law will prove extremely 
useful. 
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The Index of the Court’s Judgments, Opinions and Orders cannot be 
fully appreciated until the Court has established itself sufficiently to encourage 
States and those specialised agencies which are qualified to apply for Judgments 
and Advisory Opinions, respectively, to do so more readily than they appear at 
present. The purpose of the Index is to indicate the place in the various 
Publications of the Court in which any item of interest to the international 
lawyer, whether it be an article of the Charter or the name of a cited author, 
may be found. When the published material of the Court reaches appreciable 
volume this Index, which is intended to be an annual publication, will enable 
lawyers to find the relevant dicta on any point without having to read right 
‘through any particular Judgment. 

L. C. Green. 


Far Leoau Fictions. By A. LAURENCE POLAK, B.A., Solicitor of 
the Supreme Court. Illustrated by Diana PULLINGER. [Lon- 
don : Stevens & Sons, Ltd. 1948. iv and 117 pp. 6s. net.] 


From opera, mythology and fairy tale the author draws his subjects for a last 
series of fictitious actions. To please lay and legal public alike, parody and 
principle jostle each other through the pages. The paradox which faces all 
parodists of the law is that nothing fictitious can equal in fantasy, fancy and 
impossibility the facts proved every day in the courts themselves, The labour 
of being light is not always concealed but much can be forgiven the author of 
‘Mr. Mephistopheles, of Gehenna, described as a Fuel Contractor’, of Don 
Juan’s comments ‘which were calculated less to pay tribute to the native 
modesty of Englishwomen in general than to reflect upon their alleged 
emotional shortcomings’, of ‘expert evidence of the law of Spain has satisfied 
me that seduction is not justifiable according to the law of that country’, of 
‘Marriage for 999 years—whether “marriage for life”’ and many others. 


J. A. G. GRIFFITH. 


Srayrord Law Review. Vol. I, No. I. Annual subscription $4.50 
from the Editorial Offices, Law Department, Stanford Univer- 
sity, Stanford, California, U.S.A. 


We of the Modern Law Review are very pleased to welcome this latest addition 
to the many fine legal journals published by the Law Schools of American 
Universities. This first number indeed establishes a high standard of interest, 
variety and sound scholarship which the Editorial Board will have to work 
hard to maintain. 

~- Among the articles which I particularly liked were the contribution of 
ex-Dean Kirkwood on the ‘ Appropriation of Percolating Water’, which shows 
how American lawyers can modify a hampering decision like Acton v. Blundell 
(12 M. & W. 324) so as to meet the requirements of modern life; ‘Congress and 
the Atom’, by Herbert S. Marks, who has both the legal and administrative 
experience required for the tackling of this subject: ‘Who Owns the Clouds’, in 
which some of the legal problems raised by recent successful efforts at rain- 
making are discussed; and ‘Control of Communist Activities’, which contains a 
useful survey of State legislation relating to subversive activities. Long may 
the Stanford Law Review flourish. 

C. 
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Tue AGRICULTURAL Hotprnes Act, 1948. By J. Murr WATT, M.A. 
Current Law Guide No. 5. [London : Sweet & Maxwell, Ltd., 
and Stevens & Sons, Ltd. 1948. 95 pp. 6s. 6d.] 


Tris further addition to the series of law guides is a useful account of the 
Agricultural Holdings Act, 1948. Largely, it is an explanation of the Act 
but some of its controversies are discussed, and the relation of the 1948 
Act to other legislation is adequately covered. Its usefulness is increased by 
the citation of statutory instruments made under the Agriculture Act, 1947, 
the validity of which are preserved. The Appendices contain useful tables of 
time-limits under the Act and of matters referred to arbitration. While many 
of the questions provoked by the Act are raised, further discussion of some 
might be useful as of the priority of charges under s. 74, some of the statements 


about which are not clear. 
J. D. B. MITCHELL. 


Books also received :— 


INDEX TO THE COMPANIES ACT, 1948. Tenth Edition. By Ceci W. 
Turner, Barrister-at-Law, assisted by PETER GARDINER, LL.B. 
[London : Solicitors’ Law Stationery Society, Ltd. 15s.] 


Tis useful book comprises a King’s Printers’ copy of the Act, an index, and 
tables showing where corresponding sections of the repealed Acts are to be 
found in the 1948 Act and vice versa. 


THE SECRETARIAL HanpBoox. By Epwarp WESTBY-NUNN, B.A., 
LL.B., Barrister-at-Law. Fifth Edition. [London : Solicitors’ 
Law Stationery Society. 1948. 8s. 6d.] 


Tsr1s book has been substantially re-written in the light of the Companies Act, 
1948. It is a most useful practical guide to a company secretary’s duties. 


PaLmeR’s Company GUIDE. Thirty-sixth edition. By J. CHARLES- 
WORTH, LL.D. ‘This is the Law’ Series. [London : Stevens 
& Sons, Ltd. 1948. x and 296 pp. (with index). 6s. 6d.] 


Patmer’s Private Companies. Forty-first edition. By J. 
CHARLESWORTH, LL.D. ‘This is the Law’ Series. [London : 
Stevens & Sons, Ltd. 1948. viii and 102 pp. (with index). 
8s.] 


Bors of these well-established little manuals have been reviewed from time 
to time in these pages. The present editions have been called for by the 
passing of the Companies Act, 1948, which consolidates the extensive alterations 
of the law effected by the Act of 1947. In the case of Private Companies the 
changes though of some importance, especially that introducing the new 
“exempt private company’, are not extensive and have not therefore given rise 
to much re-writing. In the general Company Guide the changes are naturally 
much more numerous. The work in both cases has been done by Dr. Charles- 
worth with his usual skill and accuracy. We know of no other volumes which 
provide for the ordinary business man such a comprehensive and lucid guide 
to the subject at such a reasonable price. 
Cc. 
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ACTIONS INSTITUTED BY OR AGAINST 
UNINCORPORATED BODIES 


Tur legal practitioner who finds himself from time to time con- 
cerned in actions on behalf of, or against ‘ bodies’ (to use a neutral 
term) which apparently exist and carry on their affairs as units, but 
which in law are not incorporated, will require no persuading that 
such ‘ bodies’ can, and usually do, give rise to very troublesome 
questions, both in matters of law and procedure. As Scrutton L.J. 
remarked in Bloom v. National Federation ( (1918) 85 T.L.R. 50), 
‘an unincorporated association has certain advantages when litiga- 
tion is desired against them’, and, it may be added, such an 
association also finds itself in a position of some embarrassment 
when it, or more properly, its members, desire to institute proceed- 
ings. There are, of course, two questions which arise in connection 
with actions involving such bodies :— 

(i) A question of substantive law, viz., whether a cause of action 
exists which can be asserted on behalf of, or against, all the mem- 
bers of the association as such, and for the benefit of, or against, 
any common fund of the association. In most cases, this question 
will fall to be determined under the law of agency.’ 

(ii) A question of procedure, viz., suppose a prima facie cause of 
action exists, who is to be made plaintiff or defendant in the pro- 
ceedings? 

Of the two, it is perhaps the latter question which gives 
more trouble in practice, and it is to this question and its related 
problems that this article will be addressed. 


(A) Suing or being sued by the association as such. 


Some bodies or associations, without being technically incor- 
porate, have had conferred upon them the rights of suing, and being 
sued, in their collective name. Examples are business partnerships 
under R.S.C., Ord. 484, r. 1, and trade unions registered under the 
Trade Union Act, 1871, s. 6, and there are others which it is need- 
less to enumerate further. Such bodies plainly give rise to no 
procedural difficulties, but there still remains a very large number 
of associations of various kinds, aiming at a multitude of differing 
purposes, ranging from social clubs and charitable institutions to 


1 As to this, see Lloyd, Law relating to Unincorporated Associations (1938), 
passim. 
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trade protection societies, which are devoid of any corporate 
capacity whatever. This is especially misleading to third parties, 
because to the outside world they seem to possess just as much col- 
lective capacity as any corporation, they appear to occupy premises, 
own funds, act through duly appointed officers, describe themselves 
by a collective name and purport to engage in transactions with 
tradesmen and others under that name. It is only when such 
transactions give rise to legal disputes and it is desired to institute 
proceedings, that it emerges that the collective name is a mere 
facade concealing, but not altering, the hard legal fact that, in law, 
the association is a mere sum of individuals, without any collective 
capacity to sue or be sued as such. This has not, however, pre- 
vented attempts to sue in the name of such legally non-existent 
bodies, and some instances are recorded in the reports. In Gross- 
man V. Granville Club (1884) 28 S.J. 513, an action was brought 
against an unincorporated club in the club name, and the writ was 
served on the secretary. It was held that the service was irregular 
and must be set aside. In Bloom v. National Federation (1918) 85 
T.L.R. 50, a claim against an unincorporated body sued in its own 
name for work done and goods supplied, was struck out, and 
Scrutton L.J. uttered the salutary warning that the plaintiff had to 
make up his mind who was liable before starting the action, and 
that it was no answer to refer to difficulties which might exist in 
suing the Federation’s officers in a representative capacity. A 
similar attempt in London Association for the Protection of Trade 
v. Greenlands [1916] A.C. 15, was pursued as far as the House of 
Lords, where a judgment previously obtained against an unincor- 
porated trade protection association under its group name, was set 
aside, and it was laid down that the point was one of substance, and 
not a mere procedural technicality which could be waived by an 
officer of the association entering an appearance on behalf of himself 
and the other members. If it was desired to adopt this course, 
leave would have to be applied for under R.S.C., Ord. 16, r. 9 (as 
to which, see below), and would only be granted if the case came 
within the ambit of that rule (see per Lord Parker, at pp. 88-40). 
It must be added that, in Re Pritt (1915) 118 L.T. 186, where two 
unincorporated charities were made defendants under their society 
names, Eve J., while expressing the view that this was wrong and 
that the proper practice was to sue A.B. (being the treasurer or 
secretary or other responsible officer of the charity) on behalf of the 
charity—naming it—and that it should not be sued in its own name, 
went on to indicate that, if it was so sued, an appearance should be 
entered by the treasurer, secretary, or other proper officer, on its 
behalf (see at p. 188). Although this case was not referred to in 
Greenlands’ Case (above), this latter proposition must be taken to 
be overruled, and it would also seem that the representative 
defendant should be sued, not on behalf of the charity by name, 
but on behalf of all the members of the charity (see below). 
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(B) Suing, or being sued by the members of the association. 
f Having decided that the body cannot sue or be sued as such, 
the next possible line of approach is to sue all the members of the 
association against whom relief is claimed, or to join all the mem- 
bers as individual plaintiffs. As regards plaintiffs, this is permissible 
where ‘ any right to relief in respect of or arising out of the same 
transaction or series of transactions is alleged to exist, whether 
jointly, severally or in the alternative’ (R.S.C., Ord. 16, r. 1), 
and as regards defendants, where ‘ the right to any relief is alleged 
to exist, whether jointly, severally, or in the alternative ’ (Ord. 16, 
T. 4). But this would be a manifestly inconvenient procedure where 
the body consists of a large number of members, and might be an 
impossible one where the membership is a fluctuating one. Under 
this procedure, every member would, of course, have to be 
individually named, and would have the full status of plaintiff or 
defendant, entitled to appear and be separately represented, and 
liable to incur separate sets of costs. This mode of proceeding can, 
therefore, be dismissed as impracticable in most cases that involve 
unincorporated bodies. 


(C) Suing, or being sued, by officers of the associations. 

Where it is alleged that one or more officers of the body in 
question are personally entitled to the benefit, or liable to be sued 
in respect of the cause of action, there is nothing to prevent them 
suing, or being sued, by name in their personal capacity. In this 
case, the parties will not sue, or be sued, on behalf of others, and 
therefore the action will present no difficulty as to form or procedure 
(see, e.g., Steele v. Gourley, 3 T.L.R. 118; Brown v. Lewis, 12 
T.L.R. 455). Any common fund belonging to the association would 
not, however, be available to satisfy a judgment obtained against 
individual officers. Such a claim may be joined with a claim in a 
representative capacity, but care must be taken to state in each 
case whether the particular plaintiffs or defendants sue or are sued 
in a personal or a representative capacity (Hardie v. Chiltern [1928] 
1 K.B. 668). If the same individuals sue or are sued in both a 
personal and a representative capacity, they must not be named 
twice over on the record, but should be named once, together with 
a statement that they sue or are sued in their personal as well as in 
their representative capacity. Moreover, they are not in such a 
case entitled to double representation by two sets of counsel in 
respect of each capacity (ibid., at p. 700). 


(D) Suing, or being sued, on behalf of the members of an 
association. 
This is the form of proceeding known as a ‘ representative 
action ’, and it is the conditions governing such an action that this 
article is mainly concerned to elucidate. It is the appropriate form 
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of proceeding where it is desired to vindicate or assert a right on 
behalf of or against a large and maybe fluctuating body of persons, 
whether such persons have formed themselves into an unincor- 
porated association, or have no further connection with one another 
than in respect of the transaction giving rise to the cause of action. 
Before examining in detail the circumstances under which such a 
proceeding is permissible, it is well to emphasise the difference 
between a representative action and one brought under R.S.C., 
Ord. 16, r. 1 (see above) where everyone concerned is an actual 
party to the suit. ‘ Nothing could be more striking than the contrast 
between the language of this rule (dealing with representative 
actions) and that of Ord. 16, r. 1. The reason is obvious. In 
cases under r. 1 all the parties have the status and responsibilities 
of ordinary litigants, and the plaintiffs are such by their own con- 
sent. In representative actions it is wholly different. The plain- 
tiff is the self-elected representative of the others. He has not to 
obtain their consent. It is true that consequently they are not 
liable for costs, but they will be bound by the estoppel created by 
the decision. The. differences from the point of view of the 
defendant are equally striking. Those in whose behalf the action 
(so far as it is a representative action) is brought are not responsible 
for the costs, and are not subject to the ordinary liabilities of liti- 
gants in respect of discovery, etc.’ (per Fletcher Moulton L.J. in 
Markt, Ltd. v. Knight S.S. Co., Ltd. [1910] 2 K.B. 1021, at 
p. 1039). This passage explains why the courts look upon the right 
to employ the machinery of a representative action as a privilege, 
enabling one person to bind another by estoppel, without the latter’s 
consent, and have in consequence somewhat jealously circumscribed 
the conditions under which a litigant will be allowed to avail him- 
self of that privilege. Representative actions were derived from the 
procedure of the old Court of Chancery, but are now solely governed 
by the terms of R.S.C., Ord. 16, r. 9, which runs as follows :— 
‘ Where there are numerous persons having the same interest in one 
cause or matter, one or more of such persons may sue or be sued, 
or may be authorised by the court or a judge to defend in such 
cause or matter, on behalf or for the benefit of all persons so inter- 
ested’. (For the almost identically worded County Court Rule, see 
C.C.R., Ord 5, r. 8.) It is proposed now to examine each element 
of this rule in the light of such judicial interpretation as it has 
enjoyed. , 

(i) Numerous persons. This expression seems to have been con- 
sidered in only one reported decision, where Sargant J. held that a 
representative order would not be justified where the number 
represented were no more than five, at any rate unless the sum 
involved in the action was very small, or the court was satisfied 
that all the other parties wished the question to be decided in the 
presence of the one alone (Re Braybrook [1916] W.N. 74). The 
court will not order the names and addresses of the persons on 
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behalf of whom a representative action is brought to be given, 
presumably on the ground that this would be oppressive (Leathley 
v. McAndrew [1875] W.N. 259). 
~ (ii) The same interest. These words are the real gist of the rule, 
and their construction has given rise to not a little perplexity. It 
will be noted, in the first instance, that the rule refers to the same, 
and not a similar interest. Thus, in Duke of Bedford v. Ellis 
[1901] A.C. 1, the plaintiffs, on behalf of themselves and all the 
other growers of fruit, flowers and vegetables, with various prefer- 
ential rights to stand in Covent Garden Market, sued the owner 
of the market to enforce those rights, and it was held that they had 
_a sufficient common interest to maintain a representative action. 
On the other hand, in Markt v. Knight S.S. Co. [1910] 2 K.B. 1021, 
where the plaintiffs, on behalf of themselves and other owners of 
cargo on a steamship belonging to the defendants, sued for damages 
for loss of their respective cargoes, it was held that there was no 
such common interest as to enable the action to be brought in a 
representative form. Unlike the Duke of Bedford’s Case (above), 
the plaintiffs did not have the same interest in the cause; there was 
nothing to show that the rights of the cargo owners were identical, 
e.g., their respective cargoes might have been shipped on different 
bills of lading. There was no common source of right, or common 
purpose (see per Vaughan Williams L.J. [1910] 2 K.B.,at pp. 1029- 
1032). Fletcher Moulton L.J. pointed out that the only circum- 
stances relied upon as amounting to a common interest were that 
goods had been shipped under similar bills of lading in the same 
ship, but that, though the claims might be alike in their nature, 
they were in no way connected, and further that defences might be 
available against some of the shippers and not against others 
(ibid:, at pp. 1085-1040). ‘The proper domain of a representative 
action is where there are like rights against a common fund, or where 
a community of people have a community of interest in some subject- 
matter. ... Tomy mind it is impossible to say that mere identity 
of form of a contract or similarity in the circumstances under which 
it has to be performed satisfies the language of r. 9’ (ibid., p. 1040). 
Consequently, in the view of Fletcher Moulton L.J., a representative 
action would not lie where the sole relief claimed was damages, for 
damages are a purely personal remedy, and the causes of action 
giving rise thereto are mere independent actions for damages 
deriving from the same or similar sets of circumstances. In a 
representative action, the relief sought must not be personal, but 
beneficial to the class represented as such. Nor could the difficulty 
be overcome by ‘adding a claim for a declaration that the shippers 
in question were entitled to damages from the shipowners, for the 
practice of the court would not permit a plain claim for damages to 
be split up by isolating an abstract proposition of this kind: each 
plaintiff would have to prove the whole of his case, and this could 
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only be done by his being joined as a party under Ord. 16, r. 1 
(ibid., p. 1042). 

Markt’s Case was a claim for damages in contract, but the prin- 
ciple seems applicable a fortiori to a similar claim in tort. It was 
so applied in Mercantile Marine Service Association v. Toms [1916] 
2 K.B. 243, where the defendants were an unincorporated society 
for the protection of the interests of merchant seamen, and the 
plaintiffs sued the chairman and other officers on behalf of them- 
selves and all the other members for damages for libel. The 
society also possessed a common fund vested in trustees and the 
plaintiffs further sought leave to join the trustees as defendants. 
It was held that no representative order should be made, and both 
Swinfen Eady and Pickford L.JJ. pointed out that a representative 
action had never before been applied to tort, though they conceded 
that this was not necessarily conclusive. Swinfen Eady L.J. held 
that a representative action was inapplicable, since the various 
members of the association might be in wholly different positions 
and have different defences, as some might rely on non-authorisa- 
tion, others on the words not being defamatory, and so forth (see 
at pp. 246-7). 

It seems clear, therefore, that if the representative parties are 
plaintiffs, their rights must derive from an identical source, e.g., a 
common contract or grant. If they are defendants, their position 
vis-d-vis the claim must be identical in the sense that there must 
not be different defences available to each or any of them. This 
would appear to exclude an action for damages based on tort or 
contract, whether brought on behalf of or against representative 
parties: in the former case, because each individual would have 
to prove the damage personal to himself, and, in the latter, because 
separate defences might be available to the various defendants. (It 
may be added that this restrictive interpretation of the scope of 
representative actions may well be partially attributable to their 
being derived historically from the practice of the old Court of 
Chancery, where the remedy of damages would not in any case have 
been available.) But there is nothing to stop a personal claim for 
damages by named plaintiffs being joined to a representative claim 
for other relief, provided it is made clear in the former instance that 
the plaintiffs are suing in their personal capacity (Duke of Bedford 
v. Ellis (above) ). 

It is now proposed to examine these principles by considering 
separately the cases where the representatives are plaintiffs or 
defendants. 

(a) Representative plaintiffs. There must be some common 
interest arising under the same contract or grant or in respect of a 
common and identical subject-matter. (It is not, however, 
necessary that the interest should be proprietary (Duke of Bedford’s 
Case (above) ): indeed, in most cases, where the interest is proprie- 
tary, the claim will be in respect of property vested in trustees, 
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who will be able to sue, as will appear hereafter, without the need 
of a representative action at all.) Thus, a claim on behalf of the 
plaintiff and other owners of a ship against the defendants for 
freight and dues for the use of the ship was held a good representa- 
tive claim (De Hart v. Stevenson (1876) 1 Q.B.D. 318). So, too, 
a claim on behalf of all the members of a club, except the defen- 
dants, against the trustees and committee of the club, alleging 
breaches of trust, and seeking a declaration and a refund of profits 
improperly made (Harrison v. Abergavenny, 3 T.L.R. 824); an 
action by the trustees of an unregistered friendly society on behalf 
of themselves and all the members against a former treasurer for 
money had and received, where the latter was alleged to have con- 
verted such moneys to his own use (Marrs v. Thompson, 86 L.T. 
759); an action on behalf of all the bond-holders of a company for 
an injunction to restrain the company from misapplying a new issue 
of bonds (Fraser v. Cooper (1882) 21 Ch.D. 718); an action by one 
co-contractor on behalf of all the other co-contractors to recover a 
lump sum premium under a contract made jointly by numerous 
persons (Janson v. Property Insurance Co., 80 T.L.R. 49). (See 
also Duke of Bedford v. Ellis (above).) 

On the other hand, in Churchill v. Whetnall, 87 L.J.Ch. 824, 
where a circular had been sent out by the defendant inviting sub- 
scriptions to a fund, and three of the subscribers sued, on behalf 
of themselves and all the other subscribers, to recover the sums 
subscribed on the ground of misrepresentation, it was held that no 
representative action would lie, as there was no common interest, 
the grievance relied on depending upon facts which might differ in 
each individual case. ‘A dozen different reasons may have 
prompted favourable replies to the appeal, not one of which would 
have entitled the donor to a return of his contribution, if he had 
been a plaintiff in this action’ (per Eve J. at p. 526). All the con- 
tributors might have joined in an action under Ord. 16, r. 1, but 
in that case each would have had to establish his own right to relief. 
‘ This is really an attempt to obtain relief for over two hundred 
individuals by proving the right of three of them thereto’ (ibid.). 
And, as has been shewn above, damages may not be claimed in a 
representative action, either in contract, or tort (Markt’s Case; 
Mercantile Marine Association Case (above)). As regards tort, it 
is also doubtful whether a representative action is maintainable at 
all, even if limited to a claim for an injunction (London Motor Cab 
Proprietors’ Association v. 20th Century Press, 84 T.L.R. 68, where 
the chairman of an unincorporated association sued on behalf of all 
the members for an injunction to restrain a libel, and Younger J. 
doubted whether a representative action would lie in such a case, 
though the.case was, in fact, dismissed on other grounds. Cf. also, 
the dicta in Mercantile Marine Association v. Toms, cited above). 
There appears to be no reported case of a representative claim for 
specific performance of a contract, but in principle there seems no 
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objection to such a proceeding where there is a common interest 
derived from a single contract. 

The case of Barker v. Allanson [1937] 1 K.B. 468, referred to 
hereafter in connection with representative defendants, and which 
lays down that a contract cannot be enforced in a representative 
action against an unincorporated body, where the membership 
of that body has changed between the time when the contract 
was entered into and when the action was commenced, seems equally 
applicable to a case where the unincorporated body is itself seeking 
to enforce the contract as plaintiff by way of representative action. 
This view is supported by Jarrott v. Ackerley, 118 L.T. 871, where 
an underlease was granted to an unincorporated club, and, the head- 
lease being forfeited, trustees on behalf of the club sought relief 
against forfeiture.. It was held by Eve J. that the underlease 
could only have been granted to the members at the time of the 
grant, and that as these had since changed, the trustees had no 
status to sue. 

(b) Representative defendants. The primary case in whioh 
defendants may be sued in a representative capacity on behalf of 

‘numerous persons, whether forming an unincorporated association 
or not, is where it is sought to vindicate some right against a com- ` 
mon fund in which all the persons represented have a common 
interest. Thus, where a society with a common fund incurs a debt 
under a contract, a representative action will lie to enforce pay- 
ment of the debt. In Ideal Films v. Richards [1927] 1 K.B. 
874, a representative order was granted for the committee of an 
unincorporated association to defend an action on behalf of all the 
members, where the plaintiff was claiming money due for the hire 
of articles supplied under a contract entered into by the committee 
on behalf of the members. The association possessed a common 
fund, vested in trustees, and leave was also granted to join the 
trustees. The final form of the claim was, therefore, for a declara- 
tion that certain sums were due to the plaintiffs from the members 
of the association, and for an order directing the trustees to pay 
these sums, together with the costs of the action, to the plaintiffs 
out of the property and assets of the association in the hands of 
the trustees, and this form of claim was approved by the Court of 
Appeal (see per Bankes L.J., pp. 877-8). It was also held that 
it was not generally necessary to bring a second action against the 
trustees, but that their joinder would not be permitted if it could 
be shown to give rise to inconvenience or embarrassment (see per 
Bankes L.J., p. 379, and per Scrutton L.J., pp. 880-1), though, it 
is conceived, that this could only be shown in exceptional cireum- 
stances : generally, the convenience of confining the proceedings to 
one action would be all the other way. 

This case may be contrasted with Walker v. Sur [1914] 2-K.B. 
980, where à common law action for debt was brought against four 
named defendants on their own behalf and on behalf of all the 


Ocr. 1949 ACTIONS AGAINST UNINCORPORATED BODIES 417 


other members of an unincorporated religious society. There was 
no evidence of any common fund vested in trustees on behalf of the 
members and the four named defendants were simply ordinary 
members. It was held that in these circumstances a representative 
action would not lie. ‘It is simply an action of debt against a 
large number of individuals and no judgment could be obtained 
which would be representative against all of them; there could only 
be a judgment individually against each of them’ (per Buckley L.J. 
at p. 936). The body of members was itself continually changing 
and it would be very doubtful whether a judgment against all the 
members (where no common fund existed), would be against all who 
were members at the commencement of the action, or at the date of 
the judgment, or indeed, possibly, at the date when the contract 
was entered into (see at p. 937, per Kennedy L.J.). 

The limitations of the decision in Ideal Films v. Richards 
(above) were explored in the later case of Barker v. Allanson [1987] 
1 K.B. 468, which merits careful study. In this case there was a 

claim against the officers of a Lodge of trades-unions, sued on behalf 
of all the members thereof, for a declaration that the defendants 
were liable to pay to the plaintiffs a sum of money as the balance 
of the price of goods ordered many years previously by the then 
secretaries of the Lodge on behalf of the members, and further for 
an order that the said sum was payable out of the funds of the 
Lodge. The majority of the members at the time the goods were 
ordered and supplied had now ceased to be members, and the 
majority of present members were not members at that time. 
There was also no rule of the Lodge which provided for the supply 
of goods to members. It was held that no representative order 
could be made, as the various members might have. different 
interests and different defences. Ideal Films v. Richards (above) 
was distinguished on the ground that in that case there was no 
suggestion that the members of the association represented by its 
committee were not members at the time the articles were hired 
and supplied (see [1987] 1 K.B. at p. 474, per Greer L.J.). 
Scott, L.J. expressly left open the question whether the decision 
might have been different if the rules of the Lodge had provided 
for the purchase of goods by its officers on behalf of the members, 
and for the payment of such goods being a charge on the Lodge 
funds, and to be defrayed therefrom at any time regardless of sub- 
sequent changes of membership (ibid., pp. 476-7). But, quite 
apart from the unlikelihood of a society’s rules containing an express 
provision of this kind (which could really be of little benefit to any- 
one except the society’s creditors), it is not easy to see how even 
such a provision could assist a plaintiff in these circumstances. The 
only effect it could apparently have, would be either as evidence of a 
ratification by new members of transactions entered into before they 
became members, or, possibly, as a novation. A person can, how- 
ever, only ratify a contract which purported to be made on his 
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behalf, and moreover the principal must be ascertainable at the 
date of the contract. (Watson v. Swann (1862) 11 C.B. (N.s.) 756; 
Kelner v. Baxter (1866) L.R. 2 C.P. 174.) Furthermore, there 
must be evidence that the principal ratified with full knowledge of 
the facts (Marsh v. Joseph [1897] 1 Ch. 218), and it seems plain, 
therefore, that the individual members might have separate defences 
on the ground of their lack of personal knowledge of past transac- 
tions. To spell a novation out of this situation seems equally 
impracticable, in view of the need to shew a fresh contract between 
the new members and the contractor (see Wilson v. Lloyd (1878) 
L.R. 16 Eq. 60, 74). Nor would it materially assist the plaintiffs to 
sue representative defendants on behalf of all the members at the 
date of the contract, for though conceivably a declaration of liability 
might be obtained against them, it could not be enforced against a 
common fund now vested in a different set of members. And, in 
view of Walker v. Sur (above) it is doubtful whether even a declara- 
tion in such a case could be sought by representative procedure. 

In principle, it does not seem to matter to what extent the mem- 
bership has changed between the date of the contract and the writ 
in the action : even a change of one member might possibly suffice 
to bring the case within Barker v. Allanson (above) so that, for 
practical purposes, a representative action will rarely be available 
to vindicate a contractual claim against the common fund of an 
unincorporated society. 

It is also clear, as has been already pointed out, that damages 
for tort cannot be claimed against representative defendants, and 
this is so even where there is a common fund vested in trustees, and 
payment of damages is sought from the common fund (Mercantile 
Marine Service Association v. Toms [1916] 2 K.B. 243—a claim 
for damages for libel. This case was followed in Hardie v. 
Chiltern [1928] 1 K.B. 663, where damages were claimed for alleged 
conspiracy). Indeed, it seems reasonably clear that no relief, 
whether by way of declaration, injunction or otherwise can be 
obtained in respect of a tort by the procedure of a representative 
action, as, in such an action, there might always be separate defences 
available to the various individuals represented. For this reason, 
and in view of Markt’s Case (supra), there is also little doubt that 
a representative action will not lie against representative defendants 
for damages for breach of contract. 

A representative action will lie against the officers of an unincor- 
porated association sued on behalf of all the members for a declara- 
tion as to the interpretation of regulations binding on all of them 
in common (per Sargant L.J. in Hardie v. Chiltern [1928] 1 K.B. 
663, at p. 669). Apart from this, and the severely limited circum- 
stances dealt with in Ideal Films v. Richards (above), it is not easy 
to envisage any other case in which such proceedings would be 
available against representative defendants. Where it is sought to 
vindicate a claim in respect of property vested in trustees on behalf 
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of the members of an unincorporated society, the need for a 
representative action is completely obviated, as the trustees can be 
sued direct (see below). 

(iii) May sue or be sued or be authorised to defend. No leave 
is necessary to sue as plaintiff in a representative capacity, 
though the proceedings may be set aside if the case is not one 
in which a representative action will lie (Markt’s Case (above) ). 
The position in regard to defendants is less simple. The rule appears 
to draw a distinction between ‘ being sued’ and ‘ defending’, and 
this obscurity has not passed without judicial comment. It may 
be permissible, respectfully, to echo the sentiment of Vaughan- 
Williams L.J., when he says: ‘I do not think I have thoroughly 
understood what the rule-makers meant by Ord. 16, r. 9’ (Walker 
v. Sur [1914] 2 K.B. 980 at p. 933). In the same case, Buck- 
ley L.J. observed : ‘ One or more may therefore be sued on behalf of 
all or may be authorised to defend on behalf of all. If all can 
effectually be sued, it would be strange if all could not effectually 
defend. Can the rule mean that while all may be sued by represen- 
tatives, they cannot defend unless the court gives authority so to 
do?’ (at p. 985). Whatever be the true interpretation of this part 
of the rule, the usual course is to issue the writ against the 
representative parties on behalf of all the members of the unincor- 
porate body, and then to apply to the court for an order under the 
rule that the representative parties be appointed to defend on behalf 
of all the others (see, e.g., Mercantile Marine Service Association v. 
Toms (above) ). On this application the court will only grant the 
order if a representative action will lie in the circumstances of the 
case, but if a representative action is appropriate, the court may, 
on the application of the plaintiff, authorise certain individuals to 
defend on behalf of all persons interested, even against the will of 
those individuals (Wood v. McCarthy [1898] 1 Q.B. 775). 

(iv) On behalf of all parties interested. There are two points 
for consideration here, the first concerning the representative 
parties, and the second the parties represented. 

(a) The representative parties must fairly represent the parties 
on behalf of whom they sue or are sued. Thus, in Parr v. Lancs. 
Miners’ Federation [1913] 1 Ch. 866, the president, treasurer and 
secretary of an unregistered association, consisting of numerous 
trade unions, were sued on behalf of all the members. It was 
objected that the plaintiff should have sued the executive committee 
and the trustees, but Neville J. held that the parties sued fairly 
represented the body in question and, therefore, were sufficiently 
representative to be sued. In Walker v. Sur (above), however, 
where four named defendants were sued in an action for debt on 
behalf of all the members of an unincorporated religious society, the 
defendants being simply ordinary members, it was held that no 
order directing them to defend would be made as there was no 
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evidence of their fitness to represent all the other members (see at 
p. 984). 

(b) The parties represented must constitute a defined class, 
. though it is immaterial that it is fluctuating, provided it is possible 
to determine whether a person is a member of the class (per Lord 
Macnaghten in Bedford v. Ellis [1901] ‘A.C. at p. 11). But a claim 
to sue or defend on behalf of some members of a class, without 
defining which, is not enough, nor does it help to add a list of 
names. Such a list is not a specific class, but a mere collection of 
individuals, and the class itself must be defined in the writ (per 
Fletcher Moulton L.J. in Markt v. Knight S.S. Co. [1910] 2 K.B. 
at pp. 1033-5). 

As regards the form of the writ and the pleadings in a 
representative action, it is only necessary to emphasise that both in 
the writ and all subsequent pleadings it should be clearly stated that 
the parties are suing, or being sued, in their representative capacity, 
on behalf of the members of the defined class (Ideal Films v. 
Richards (above); R.S.C., Ord. 8, r. 4). The representative 
capacity should be stated in the title of both the writ and the 
statement of claim and not merely in the endorsement of the writ 
or the body of the pleading (Re Tottenham [1896] 1 Ch. 628). If 
the defendants are sued in their personal, as well as their repre- 
sentative capacity, they must not be named twice in the statement 
of claim. They should be named once only, with a statement that 
they are sued in both capacities (per Lawrence L.J. in Hardie v. 
Chiltern [1928] 1 K.B. 668, at p. 700). 

A representative plaintiff is dominus litis until judgment, and may 
discontinue or compromise as he pleases; but, after judgment, he 
loses these powers (see Re Calgary Co. [1908] 2 Ch. at p. 659). A 
representative party authorised to defend cannot consent to judg- 
ment: his proper course, if there is no defence, is to submit to 
judgment (Rees v. Richmond, 62 L.T. 427). 

(v) Costs. In a representative action, no order for costs can be 
made against persons on behalf of whom the plaintiff or defendant 
is ‘appearing, as such persons are not technically parties to the 
action, though they are bound by the decision (Price v. Rhondda 
U.D.C. [1928] W.N. 228), subject to their showing fraud or col- 
lusion, or that the court was.cheated into believing that the case 
was fairly fought or that they were fairly represented (per Jessel 
M.R. in Commissioners of Sewers v. Gellatly, 3 Ch.D. at p. 616). 

Where the representative parties are defendants they cannot be 
made personally liable for the costs unless they are also sued in 
their personal capacity; an order for costs may, however, be made 
charging the common fund with this liability (Ideal Films, Ltd. v. 
Richards, above). But if the representative parties are plaintiffs 
and the action fails, it would-presumably be a question for the 
discretion of the court whether the representatives should be made 
to bear the whole or any part of the costs incurred. 
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(E) Action by, or against, trustees. 

Where there exists property vested in trustees on behalf of 
numerous persons, whether members of an unincorporated society 
or otherwise, such trustees may sue, or be sued, as representing the 
property in question, without joining any of the beneficiaries whom 
the trustees are to be considered as representing (R.S.C., Ord. 16, 
r. 8). So that, in any proceeding to assert rights in connection with 
property vested in trustees, the trustees can sue or be sued direct, 
without any need of the cumbrous procedure of a representative 
action. Thus, an action to enforce covenants in a ‘lease, or for 
trespass, in respect of land held by trustees on behalf of the members 
of an unincorporated body, may be brought by or against the 
trustees. In such proceedings, the trustees are personally liable, 
and the beneficiaries cannot properly be made parties thereto, 
except where the court so orders, in special circumstances, under 
Ord. 16, r. 8 (Ramage v. Womack [1900] 1 Q.B. 116; Halsbury’s 
Laws of England, Hailsham ed., Vol. 20, p. 861; Vol. 88, p. 197). 

All the trustees should join in the proceedings (Halsbury, op. 
cit., 88, p. 276, and authorities there cited) and they have, of 
course, a right of indemnity and reimbursement out of the trust 
property (ibid., pp. 269, 278).2 The parties’ representative 
capacity as trustees should be stated in the writ, and the pleadings 
(R.S.C., Ord. 8, r. 4). In the case of a charitable trust, the majority 
of trustees can, in some cases, sue as representing the whole body of 
trustees (Re Whiteley [1910] 1 Ch. 600). 


(F) Actions by, or against, charitable unincorporated bodies. 
An unincorporated body, which amounts in law to a charity, in 
addition to being governed by the principles already dealt with in 
‘relation to non-charitable unincorporated bodies, is also subject to 
` certain further limitations, 


(i) Attorney-General as a party. The Crown, ut parens patriz, 
has the duty of supervising charities, and this function is exercised 
through the Attorney-General. Consequently, whenever it is neces- 
sary to enforce the execution of a charitable purpose, or otherwise 
to administer a charity, the Attorney-General is a necessary party, 
usually as plaintiff, and sometimes as defendant (see Halsbury, 
op. cit., Vol. 4, pp. 372-82). But where the proceedings do not 
involve the administration or execution of the trusts of the charity, 
it is not necessary to join the Attorney-General (see, e.g., Bassano 
v. Bradley [1896] 1 Q.B. 645, and the other cases cited under (ii) 
below). 


2 In the case of a members’ club, at any rate, there will be no right of recourse 
against the members personally, in the absence of a club rule permitting this: 
Wise v. Perpetual Trustee Co. [1908] A.C. 139. The position is doubtful in the 
case of other non-trading associations (see Lloyd, op. cit., pp. 187 et seq., where 
the authorities are examined in detail). 
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(ii) Sanction of the Charity Commissioners. Section 17 of the 
Charitable Trusts Act, 1858, provides that, before ‘any suit 
petition, or other proceeding . . . for obtaining any relief, order, or 
direction concerning or relative to any charity . . . shall be com- 
menced ’, application must be made to the Charity Commissioners 
for their certificate sanctioning the proceedings. The section con- 
cludes with a proviso that it is not to affect any proceeding in which 
any person shall claim any property or seek any relief adversely to 
any charity. The interpretation of this section has arisen mainly 
in connection with disputes between the master and the governors of 
charitable schools, but the general principle has been laid down that 
section 17 does not apply to ordinary actions at law, as opposed to 
suits in equity, and is not intended to interfere with the rights of 
trustees as owners of property, or as masters employing servants 
(per James L.J. in Holme v. Guy, 5 Ch.D. 901 at p. 910). In-this 
case, the governors of an endowed school applied for an injunction 
to restrain the master of the school from occupying the schoolhouse 
or presenting himself at the school, on the grounds that he was 
never properly appointed and was unfit to fulfil the duties. It was 
held by the Court of Appeal that the sanction of the Commissioners 
was not required. In Rendall v. Blair, 45 Ch.D. 189, in an action 
for an injunction by the master of a charitable school, to restrain 
the managers from dismissing him or ejecting him from the school- 
house, it was held that, even if the action might incidentally involve 
consideration of the deed of trust of a charity, the consent of the 
Commissioners was, nevertheless, not required. Cotton L.J. (at 
p. 151) expressed the view that section 17 only demanded the con- 
sent of the Commissioners where the administration of a trust was 
in some way required. ‘ Speaking broadly ’ (Bowen L.J. observed 
at pp. 152-3) ‘I think that this section does not deal with or touch 
actions which are brought to enforce common law rights, whether 
such rights arise out of contract or out of tort—or out of common 
law duty, I ought rather to say. I think also that it does not apply 
to suits by individuals whose object is solely to obtain equitable 
relief in respect of common law rights’. Fry L.J. also pointed out 
that a suit to enforce an individual equitable right not relating to 
the administration of the trusts of the charity would also, not be 
. within the section (at p. 160). In Bassano v. Bradley [1896] 1 
Q.B. 645, trustees of a charity were held to be entitled to sue for 
arrears of a rentcharge issuing out of the defendants’ land, without 
the sanction of the Charity Commissioners. 

On the other hand, where the plaintiff’s claim is as an ‘ object ” 
of the charity, and amounts to a claim to share in the benefits of the 
charity or to be a recipient of part of the proceeds thereof, the 
consent of the Commissioners is necessary (see Benthall v. Kilmorey, 
25 Ch.D. 89; Brittain v. Overton, 25 Ch.D. 41 (n); Rooke v. 
Dawson [1895] 1 Ch. 480). Where an injunction is claimed, the 
operation of which would necessarily be to regulate or interfere with 
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the administration of a charity, but the claim for an injunction is 
merely ancillary to a common-law claim for damages, the consent 
of the Commissioners is still requisite (Falconer v. Stearn [1982] 
1 Ch. 509). If an action is started in a case where the consent of 
the Commissioners is necessary, it need not be obtained before 
commencement of the action, and the action will not be dismissed 
without the plaintiff being given an opportunity to apply for consent 
(Randall v. Blair (above) ). 

Certain charities, it should be added, are also exempt from the 
jurisdiction of the Commissioners (as to these, see section 62 of the 
Charitable Trusts Act, 1858). 

(iii) Official Trustee of Charitable Lands. In certain circum- 
stances, the legal estate may be vested in the Official Trustee of 
Charitable Lands, who is a corporation sole (see sections 47-8, 
Charitable Trusts Act, 1853). But, subject to any order of the 
court, he is deemed to be a bare trustee, and the trustees of the 
charity still retain possession, management and control of the trust 
estate (ibid., section 50). Consequently, it appears that, in any 
action which does not specifically relate to the vesting of the legal 
estate, the trustees could sue and be sued without joining the 
Official Trustee. This would presumably extend to, e.g., an action 
for trespass, which is based on possession or a merely possessory 
title. But an action involving proof of legal title, e.g., ejectment 
brought against a trespasser, where no estoppel, as would exist 
between a tenant and his landlord, arises, would seemingly require 
the joinder of the Official Trustee. 

(iv) Official Trustees of Charitable Funds. These trustees con- 
stitute a corporation (Charitable Trusts Act, 1925, s. 1), and’ 
charitable funds may in certain circumstances be vested in them 
(Charitable Trusts Act, 1858, s. 51). There is no comparable pro- 
vision to s. 50 (of Charitable Trusts Act, 1858) so that it seems that 
the Official Trustees would be necessary parties to any action 
relating to such funds. 

Dennis Lioyp.* 


* Mr, Lloyd is a Reader in English Law at University College, London. 


THE PROBLEM OF A LAW OF 
PROPERTY IN GOODS 


ALL systems of law distinguish between the law of property and the 
law of obligations. The distinction is not the same as that between 
rights ‘in rem’ and rights ‘in personam ’ since some violations of 
property rights give rise to personal remedies and some obligations 
may in effect be enforced ‘in rem’ by injunctions and similar 
devices. It is not easy to define precisely what rights are rights of 
property, but it is easy to describe the type of incidents which’a law 
of property possesses. A law of property usually entails specific 
recovery of the ‘res’, ‘tracing’ of title either by documents or 
public records, incumbrances enforceable specifically against the 
‘res’, or restrictions on user which are similarly enforceable. The 
law of real property possesses all these incidents. The law of pro- 
perty in chattels is deficient on all these points, so that, save for the 
purposes of universal succession on death or bankruptcy it may 
hardly be said to be a law of property at all. The reasons for this 
difference are historical as much as practical, and it is interesting 
to consider whether we have as yet reached a stage of legal develop- 
ment where the rudiments of a real law of property in goods exist. 

The common law failed to develop distinctly proprietary 
remedies for the recovery of goods. In the Middle Ages live stock 
were almost the only chattels of real value and such chattels were 
intimately connected with the land. Land was permanent and 
identifiable, goods transitory and easily concealed from discovery. 
Hence the land law gave actions which determined the title to land 
which were distinct from and older than the actions which were 
grounded on interference with land. By the time the action of 
trespass in ejectment, a tortious remedy, had become the usual 
remedy of the claimant to land the rules of land law were familiar 
and the idea of property in land well entrenched.’ 

In the case of chattels the identification of remedies for their 
recovery with the law of tort came too early for the property aspect 
to survive. In the early common law there were actions by which 
chattels could be specifically recovered. Cattle could be recovered 
by an interlocutory proceeding in replevin where they had been the 
subject of unlawful distress. Ancient notions of self-help survived 


1 Stone, Province and Function of Law, 128. 

2 Holdsworth says, in regard to the action of ejectment (vol. 7, p. 17): ‘ Since 
it was employed to assert the title to the freehold the rules as to the matters 
to ba proved by the plaintiff and the defences open to the defendant necessarily 
depended upon the substantive rules of the law of real’ property which had 
grown up round the real actions’. 

3 2 Pollock & Maitland 525. 
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in the remedy of recaption of chattels, a remedy which must often 
have been exercised but on which there is little reported authority.' 
Specific recovery of chattels was the original object of the action of 
detinue.® As early as the thirteenth century it was the practice to 
claim for the price of the goods as an alternative, in case the 
defendant had lost or destroyed the goods themselves. Since the 
defendant was given the option of payment or return it was 
realised that detinue hardly qualified as a true ‘real action ’.® 
Detinue, therefore, lost its original character and became an action 
in tort for damages for the detention of goods, in which the value 
of the goods was simply the basis of damages. The small local 
courts gave specific relief more liberally than the royal courts until 
they became obsolete.” There was an occasional award of specific 
relief in the Court of Chancery.* In 1878 an action of detinue was 
classified as an action of tort,’ but this case turned on a statute which 
assumed that all actions were for tort or breach of contract,’® and 
should not carry too much weight. The recent case of an action for 
possession of land by a husband against a wife may serve as a warn- 
ing.!! There the husband failed because this action is in form one of 
ejectment, which again is a form of direct trespass, and therefore an 
action of tort not authorised by the Married Women’s Property 
Acts. As we have seen, this does not cast any doubt on the exist- 
ence of a law of real property. By the seventeenth century detinue, 
which laboured under procedural disadvantages in those times, was 
largely superseded by trover or conversion. Trover was an action 
on the. case for damages and clearly tortious in nature. Where it 
was brought for the value of goods that value was merely one form 
of damages, and damages might be quite different from the value of 
the goods.!? The general use of trover completed the submersion 
of the law of property in goods in the law of tort. Where the title 
to goods had passed under a contract of sale it was usual to sue in 
contract for non-delivery and not for detention.** The differences 
between ‘ seisin’ and ‘ possession ’ of land which distinguished such 
remedies as trespass from real actions did not survive in the case 
of goods, although there is evidence that ‘seisin’ of chattels was 
conceived of.!4 Thus the ‘title’ to goods was only relevant as a 
circumstance in some action based on contract or tort, and it was 
the whole group of circumstances which determined the result of 


4 See Branston (1912) 28 L.Q.R. 262. This remedy seems to require leave of 
the court under the Courts (Emergency Powers) Act, 1948, s. 1 (2) (a) (ii). 

5 9 P. & M. 174. 

Bracton, f. 102b. 

Maitland, Court ‘Baron (IV Sel.Soc.), 115. 

Select Gases in Chancery, X Sel.Soc. 36, A.D. 1425. 

9 Bryant v. Herbert (1878) 3 C.P.D. 389. 

10 Per Bramwell L.J. at 390. 

11 Bramwell v. Bramwell [1942] 1 K.B. 870. 

12 Holdsworth, vol. 7, 403. 

13 Ag now in the Sale of Goods Act, 1893, s. 51. 

14 Ames (1890) 3 Harv.L.R. 23; Maitland (1885) 1 L.Q.R. 324. 
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the action, and not the fact of ‘ title’ itself. References to ‘ true 
owners’ and to the problem of pleading a better right in a third 
person are misleading. No court could say who the absolute owner 
was, unless the case concerned, say, a sale of timber by a vendor 
who brought his title deeds to court, or the plaintiff showed a title 
in market overt with evidence as to the identity of the goods, 
neither of which would normally be done. The courts concerned 
themselves only with older and younger possession, with persons 
whose rights were better than those of other persons, and in many 
cases it was obvious that the ‘true owner’ was not before the 
court.'’ Title to chattels was not traceable. but one individual 
could recover them or their value from someone who had a weaker 
right than he. 


Are there any indications that the attitude of the law is 
changing in this connection? It is suggested that there are some 
signs of a substantive law of property in goods, although the legacy 
of the past is too heavy to permit of a fundamental review of 
traditional classifications. One of these signs is the recrudescence 
of the despised action of detinue. Detinue has long ago lost its 
procedural handicaps and is now as useful as trover. Despite its 
days in the shadow it never quite lost its historical identity. After 
the forms of action had been ‘ abolished ’, as it was thought, 
lawyers still spoke of ‘detinue’ when they referred to actions 
where plaintiffs claimed, however despairingly, specific delivery of 
their goods. Order 48 of the Rules of the Supreme Court now 
provides for the attachment of the defendant where he disobeys 
an order for specific delivery of chattels,’® which may be made 
without giving him the option of paying damages.’ In a case 
before McCardie J.’ a judgment of a county court had originally 
given the defendant an option to pay the value or return the goods. 
He failed to do either and a warrant of delivery was then issued . 
from the county court with no option to pay the value, and this 
procedure was upheld. Payment into court is no defence in detinue 
since it assumes that the court will not decree specific delivery.!® 
The effect of Order 48 is to restore the ancient character of detinue, 
even if specific relief is not’ always ordered. In normal times it is 
unnecessary but in times of extreme shortage of consumer goods it 
is more difficult for a defendant who still retains goods to tell the 
plaintiff to take the damages and buy in the market.?° Coupons 
further complicate the picture today. 

Several statutes have conferred a special jurisdiction to award 
specific delivery of goods. Perhaps the most important is the Sale 


15 Armory v. Delamirie, 1 Smith L.C. (18th) 893; The Winkfield [1902] P. 42. 
16 Cf. Hymas v. Ogden [1905] 1 K.B. 246 (C.A.). 

17 Since Common Law Procedure Act, 1852, 

18 Bailey v. Gill [1919] 1 K.B. 41. 

19 Allan v. Dunn (1857) 1 H. & N. 572. 

20 Whiteley v. Hilt [1918] 2 K.B. 808. 
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of Goods Act, 1893,?! where the remedy is part of the general action 
for breach of contract and no special claim in detinue is necessary. 
The Hire-Purchase Act of 1938 is another example.” 

Stolen property may be recovered in specie, where the thief is 
convicted, under the Larceny Act, 1916, and under the Police 
(Property) Act of 1897.74 Finally, there is a very important sum- 
mary jurisdiction to decide title to chattels as between a husband 
and wife.” Orders for delivery of chattels may be made by the 
court in this case, and are commonly used in cases of furniture and 
other household goods. 

In the last year or two the courts have spoken with two voices 
on the question of measure of damages in detinue. The Court of 
Appeal had, in Rosenthal v. Alderton,”* to assess the value of goods 
in an action of detinue. It was argued that the cause of action 
arose when return was refused, and that the value of the goods 
must be assessed at the date of the wrong thus committed. But 
Evershed L.J. pointed out that the plaintiff in detinue still main- 
tains his ownership until the court orders payment of money, and 
therefore the value must be assessed at the time of the judgment.” 
This decision is an extremely hopeful one, so far as legal theory is 
concerned. Unfortunately it has not been welcomed by all the 
judges. In a later Court of Appeal decision its operation was limited 
to the case of a recalcitrant defendant who retains the goods but will 
not restore them.?* In this latter case there had in fact been a 
conversion of which the plaintiff was aware. As he could have 
reacted promptly the court considered the rise in value of such 
goods since that date as not fairly the fault of the defendant. The 
plaintiff had himself been responsible for the difference since he 
could have bought such goods for less money at the time he learned 
of the conversion. Just as a plaintiff may not waive a conversion 
so as to pick his own time to demand return and thus evade being 
statute barred,?® so he may not bide his time after a conversion so 
as to make his demand when the market price is highest. 

Denning L.J. has also criticised the principle of Rosenthal v. 
Alderton on more general grounds.” The learned judge considered 
‘this an anomalous exception to the general rule that damages should 


21 Section 52: ‘In any action for breach of contract to deliver specific or ascer- 

- tained goods the court may, if it thinks fit, on the application of the plaintiff, 
by its judgment direct that the contract shall be performed specifically, without 
giving the defendant the option of retaining the goods on payment of damages ’. 

22 Section 12 (4). On the hearing of the action the court may make an order for 
the specific delivery of the goods to the owner. 

23 Section 45. 

24 An example is Marsh v. Commissioner of Police [1945] K.B. 43, 

25 Marricd Women's Property Act, 1882, s. 17. 

26 [1946] K.B. 374; followed in Munro v. Willmott [1949] 1 K.B. 295. 

27 He referred to Holdsworth, vol. 7, p. 439. 

28 In Sachs v. Miklos [1948] 2 K.B. 23. 

29 Limitation Act, 1939, s. 3. 

30 In Beaman v. A.R.T.S., Ltd. [1948] 2 All E.R, 89, reversed on other grounds 
[1949] 1 K.B. 550. 
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be assessed at the time the cause of action arose. Such an argument 
simply reinstates the tortious view of these actions at the expense 
of any real proprietary character. 

The common law lacked any theory of a prescriptive title to 
chattels. In the case of land the expiration of the period of limita- 
tion destroyed the title and not merely the right of action of the 
former owner.*? The present statute assimilates the rules of chattels 
to those of land and extinguishes the title of the old owner 
completely.*” This enactment is another prop for a ‘ proprietary ’ 
theory of chattel ownership. 

An interesting example of the vacillation between proprietary 
and personal theories in chattels arises under the law of patents 
and of copyright. We are not concerned here with the incorporeal 
rights of the owners of patent or copyright but only with corporeal 
chattels which infringe such rights. On the one side the Copyright 
Act, 1911,°° expressly enacts that infringing copies become the 
property of the owner of copyright who is given an action of trover 
` or conversion against the defendant for any profit he makes with 
such copies. This is a rare example of a primary title to property 
in English law and paradoxically it applies to goods which the 
owner has probably never seen. Interesting problems may some 
day have to be solved where third parties supply materials for work 
which turns out to be an infringement. It is not thought that the 
courts will generalise from this section. So far they have tried to 
assimilate the remedy in conversion more closely to the special law 
of copyright by refusing to apply the normal rules of limitation of 
actions which apply to conversion.** On the other hand, we have 
the problem of infringing copies of articles which are protected by 
patents. Here the courts have insisted that the remedy of delivery- 
up of such articles to the patentee is discretionary and will only be 
ordered where necessary for his protection.” In a case where it was 
argued that the existence of this remedy affected the title to the 
articles °° Lord Esher held, ‘It is argued that, inasmuch as there 
has been an infringement of the patent, the property is not in him 
because the court may order the shells to be destroyed. The patent 
law has nothing to do with the property. I am clearly of opinion 
that the patent law did not prevent the property from passing ’. 

These problems arise on the borderline of property and tort but 
similar problems arise on the borderline of property and contract. 
Where an infant fails to pay the hire for goods he can be compelled 
to restore them and even to pay their value if he converts them.?7 
But the basis of this decision is that the act of converting the 


31 This rule is now re-enacted in the Limitation Act, 1939, s. 16. 

32 Limitation Act, 1989, s. 3. 

33 Section 7. 

3t Caxton Publishing Co. v. Sutherland Publishing Co. [1939] A.C. 178. 
35 Mergenthaler Linotype Co. v. Intertype, Lid. (1926) 43 R.P.C. 381. 

36 Vavasseur v. Krupp (1877) 9 Ch.D. 351. 

37 Ballett v. Mingay [1943] K.B. 281. 
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goods goes beyond ‘ the contract of bailment ’ and amounts to an 
independent tort. Such reasoning appears to miss the fact that an 
infant may be liable as bailee although not normally liable in 
contract,®* and that the form of action in fact used was detinue and 
‘not conversion. A much more satisfactory modern decision clearly 
distinguished between contract and property.” Goods were sold on 
hire-purchase terms for a price which violated price restrictions 
imposed under controls. The hirer argued that he could retain the 
goods without payment on the ground that the owner could not go 
to court and rely on an illegal transaction. The Court of Appeal 
_ held that the enforcement of the contract was in no way involved ; 
it was simply a claim for the return of property. ‘It is not’, it was 
held, ‘a general principle or rule that when one man’s goods have 
got into another’s possession, in consequence of some unlawful 
dealings between them, the true owner can never be allowed to 
recover those goods by action. The necessity of such a principle to 
the interests and advancement of public policy is certainly not 
obvious’. The plaintiff recovered his goods. Emergency legislation 
led to a similar issue in a hire-purchase case where the owner retook 
his goods without leave of the court.*° Although the court held 
that an action on the case for damages would lie at the suit of the 
hirer it pointed out that he could not recover in detinue or con- 
version since he had defaulted with his payments and lost his ‘ right ” 
to retain the goods, quite independently of the fact that the owner 
had done wrong in using self-help. 

A common example of the superior nature of the law of real 
property is the possibility of imposing restrictions on user which 
bind third parties. It is generally said that in the case of goods the 
only remedy is in contract, and that nothing like a restrictive 
covenant exists.‘ But there is a large class of goods of which this 
is not true. It is always possible to impose restrictions on the use 
of articles protected by a patent.*? A number of significant excep- 
tions have also been made by the trade mark laws.“ Certain acts 
may be forbidden, such as the mutilation of trade marks on goods, 
and the section goes on to say that ‘any person who, being the 
owner of the goods and having notice of the obligation, does that 
act shall be deemed thereby to infringe the right to the use of the 
trade mark given by the registration thereof, unless that person 
became the owner of the goods by purchase for money or money’s 
worth in good faith before receiving notice of the obligation or by 
virtue of a title derived through another who so became owner 


38 R, v. Macdonald (1885) 15 Q.B.D. 323. 

38 Bowmakers v. Barnet Instruments [1945] K.B. 65. 

. 40 Garr v. James Broderick & Co., Ltd. [1942] 2 K.B. 275, under the 1939 Act, 
now the Courts (Emergency Powers) ‘Act, 1948, s. 5. 

41 Dunlop V. Selfridge [1915] A.C. 847. 

42 Incandescent Gas Light Co. v. Cantelo (1895) 12 R.P.C. 262. 

43 Trade Marks Act, 1938, s. 6. 
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thereof’. The analogy to the law of real property (before 1926) is 
close. Restrictions on sale prices are not covered by this enactment 
but by indirect means these and other restrictions are effectively 
enforced.** 

By means of equitable remedies effective control can also be 
exercised in other cases as by injunctions to restrain breach of 
contract. In recent years a number of interesting practices of this 
kind have grown up. . Thus, books may be circulated among 
borrowers without putting them on the market at all, and in some 
cases the borrower may be required to undertake not to divulge 
their contents. If he should do so an action for damages would 
be unprofitable but an injunction might be obtained or even specific 
redelivery of the book ordered. This jurisdiction is rather part of 
the law of contract than the law of copyright,“ and the duty of 
secrecy was thus explained.** ‘There is another class of cases 
concerned with the right to prohibit publication, not on the strength 
of the proprietary right but because of a confidential relation which 
may make unlawful not merely the publication of the letters but 
any communication of their contents to third persons’. In such 
cases it seems there may not be a ‘ publication ’ for the purposes of 
the law of copyright strictly so-called.*7 Manufacturers of various 
articles, e.g., some business machines, make it a practice not to sell 
them but to hire them out exclusively to their own trained 
operators. They claim that this preserves the goodwill of their 
equipment, and prevents second-hand dealings and use of equip- 
ment by untrained operators. Here, again, the ‘ hirer’ has no title 
to sell, and unauthorised loans and the like may be made a ground 
for termination of the hire. 

Apart from the law of bills of sale, which has not been prominent 
in recent cases, there is nothing resembling a register of title to 
goods. Even the system of registration of motor vehicles serves 
different purposes and the licensee may not be the owner.*® Race- 
horses and greyhounds are privately registered. Cameras, field- 
glasses and other valuable chattels may bear identification numbers 
but these are designed for different purposes, such as convenience of 
invoicing, inventorying, claims for defects and the like. Limited 
editions are sometimes numbered and valuable paintings and 
antiques may be traced through sale and exhibition catalogues and 
probate inventories. None of these methods approximates actual 
tracing of title. On the other hand, the combined effect of all these 
innovations cannot have been completely lost. In fact, it is now 


44 Thorne v. Motor Trade Association [1937] A.C. 797 gives one form used. Cf. 
B.M.T.A. v. Salvadori [1949] 1 All E.R. 208. 

45 Egchange Telegraph Co., Lid. v. Central News, Lid. [1897] 2 Ch. 48. 

46 By Kekewich J. in Philip v. Pennell [1907] 2 Ch. 577. 

47 Copyright Act, 1911, s. 1 (8). 

48 In Joblin v. Watkins [1949] 1 All E.R. 47 it was emphasised that a car regis- 
tration book is not a document of title. 
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‘easier to trace and identify chattels of great value. This removes 
some’ of the justification for the cavalier attitude towards chattel 
titles, and makes it possible to think seriously of tracing title as a 
matter of law. `> l l 

Recent legislation has made drastic inroads on the form of the 
law of real property and the beneficial content of land ownership. 
It is felt that this, together with the shortages of goods with which 
we are faced for some time to come, warrants a more serious study 
of the theory of ownership of chattels, and a more scientific form 
of proprietary remedy liberated from the trammels of either the 
personal obligation of contract or the culpable liability of tort. 


5. A. K. R. Krraury.* 


* Mr. Kiralfy is a Lecturer in Law at King’s_College, London. 


THE SO-CALLED LIEN OF A PARTNER 


WHETHER or not it was Lord Hardwicke who first described as a 
‘lien °’ the partner’s right to have the debts of the firm paid out of 
partnership property in priority to the distribution of the shares 
of the partners themselves, this expression has come in for much 
judicial criticism. So far as the present law is concerned, the word 
‘lien ” nowhere occurs in section 89 of the Partnership Act, 1890, 
which defines the right in question as follows :— x 

‘39. On the dissolution of a partnership every partner is 
entitled, as against the other partners in the firm, and all 
persons claiming through them in respect of their interests as 
partners, to have the property of the partnership applied in 
payment of the debts and liabilities of the firm, and to have the 
surplus assets after such payment applied in payment of what 
may be due to the partners respectively after deducting what 
may be due from them as partners to the firm; and for that 
purpose any partner or his representatives may on the termina- 
tion of the partnership apply to the court to wind up the 
business and affairs of the firm ’. 

The seċtion, it is to be observed, declares a right (a) arising 
only on the dissolution of the partnership, and (b) applying only to 
partners, in that capacity, against partners in a like capacity (or 
those claiming through them), to have the partnership property 
applied in a particular way. The property is to be twice screened : 
first, with a view to arriving at a general surplus, by eliminating 
the debts and liabilities of the firm; and then, with a view to 
ascertaining each partner’s particular share of that surplus, by 
adjusting their own respective liabilities as partners of the firm. 
Machinery is thereupon provided for putting this right into 
operation. 

That is the right which is called a ‘ lien °. 

It is certainly not a legal lien, the essence of which is the right to 
detain a chattel from its owner as security for a particular indebted- 
ness, and which is lost as soon as possession of the chattel is for any 
reason surrendered. It is thus defined in Chitty on Contracts, 20th 
ed., pp. 1151, 1152 :— 

‘A lien at common law is a personal and incommunicable 
right, which may be defined as a possessory interest in a specific 
chattel, arising by implication of law, as distinguished from 
express contract, either out of the right of a person to remunera- 
tion for work executed or services rendered on or in connection 
with the fabric or substance of the chattel, or else by reason of 
the indebtedness of the owner to the person having the custody 
of the chattel ’. 


432 


Ocr. 1949 THE SO-CALLED LIEN OF A PARTNER 433 


As distinct from this, equity creates a lien in the nature of an 
automatic mortgage or charge which attaches to the property of 
another, not necessarily in the possession of the person in whose 
favour it operates, to secure payment of money owing to that person 
in relation to that property. A common example of an equitable 
lien is that of an unpaid vendor who has parted with possession of 
the property sold, but has nevertheless a lien in the nature of a 
charge on it for the purchase price. Another example is that of 
trustees who have a lien on both capital and income of the trust 
property for all costs and expenses properly incurred in the execu- 
tion of the trusts (Stott v. Milne, 25 Ch.D. 710, 715); and, again, 
there is the lien of a beneficiary on security on which trust money 
has been advanced by the trustees, who have been ordered to 
replace the fund on the ground of the insufficiency of the security. 
(Re Whiteley, 88 Ch.D. 847; 12 App.Cas. 727.) 

Thus, unlike the lien at common law, the equitable lien is neither 
merely a personal right nor one which is bound up with possession 
or continued possession of the property to which it attaches. Apart 
from agreement, the only way of shaking it off is either by satisfac- 
tion of the obligation on which it is founded or by the unequivocal 
substitution for it of other security. Speaking in particular of the 
vendor’s lien (though the observation may aptly be applied to 
equitable liens in general) Cozens-Hardy L.J. said : 

‘ Now it is quite settled that a vendor’s lien is not a mere 
personal equity, and that it really creates a charge upon and 
an interest in the property sold, in the same manner as if that 
charge had been created by writing’. (Re Stucley [1906] 1 
Ch. 67, 83.) 

It is to the equitable lien that the partner’s right under discus- 
sion has been likened. The resemblance is seen in the operation of 
the right as a fetter upon the distribution of partnership property 
until certain obligations have been discharged. But there the 
analogy strictly ends. Whereas an equitable lien attaches to the 
property of another to secure what is payable to oneself, the right 
of a partner attaches to what is partly his own to secure payment 
to another of what is contingently due from the partner himself. 
The essence of a charge (and therefore of an equitable lien) is to 
graft upon property a temporary interest which is intended to be 
released so soon as a particular and independent obligation has been 
performed. Whereas a partner’s right operates rather as a trust 
designed to keep a fund in being until it has been ascertained what 
part of the fund itself permanently belongs to each individual 
partner. 

Long before the law was codified in the Partnership Act, 1890, 
the nature and scope of this lien-like right of partners was 
frequently discussed in the courts. 

In 1848, the case of Green v. Briggs (6 Hare 395, 401; 67 E.R. 
1219, 1222) came before Wigram V.-C. It was a case in which the 
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right of a part-owner of a ship to be reimbursed out of the gross 
freight the amount of expenses incurred in the prior repair and out- 
fit of the ship was in issue. The Vice-Chancellor, in holding that 
the gross earnings of the ship were liable to such expenses, said : 
‘It is, of course, immaterial by what form of expression 
the plaintiff’s claim is described provided the sense of the 
expression is clearly defined’ and understood. But when a 
word such as “ lien’? (having a technical meaning) is used in 
a case like the present, there is danger of importing into the 
consideration of the case argument which, though strictly 
applicable to the law of “‘ lien ”, in its proper sense, may not 
properly belong to the subject in hand. I cannot but think 
that, upon cross-examination of the defendants’ witnesses, much 
of the apparent force of their evidence might have been found 
to depend upon the meaning they have attached to the word 
“lien”. However, that the precise grounds of my judgment 
may appear, I shall drop the word ‘lien’, and consider the 
question to be, what in principle it is, and what the prayer of the 
bill makes it, a question whether the owners of 7/8ths are 
entitled to the gross freight now in hand, or only to the net 
freight, after defraying the expenses of earning it’. 

Warning of a narrower distinction still was given in 1856 by 
Romilly M.R. in Kay v. Johnson (21 Beav. 586; 52 E.R. 967), 
where attention was drawn to the difference between the lien which 
partners have upon the joint property in all cases for the repayment 
to them of advances made by them to the firm, and the very limited 
circumstances in which mere co-owners (that is, persons not trading 
with the property that they own in common) can claim a lien for. 
money spent by them on their common property. (See also Re 
Leslie, 28 Ch.D. 552, and Re Smith’s Estate [19387] Ch. 686.) 

In 1858, Romilly M.R. went more deeply into the subject in the 
course of his judgment in Payne v. Hornby (25 Beav. 280, 285-7 ; 
58 E.R. 643, 646). 

< Now I apprehend ’, he said, ‘ the rights of partners to the 
partnership assets, upon a dissolution, or upon the decease of a 
partner, are quite distinct from those of a lien or a mortgage in 
the ordinary sense of the term. There may be a mortgage or a 
lien on the stock-in-trade, that is a matter which is quite 
distinct from the rights which a partner has on the ordinary 
partnership property. ... I take the great distinction to be 
this : in the case of a lien or a mortgage, the lien remains on 
the stock-in-trade through all its variations and changes; so 
that if a person in business, who is constantly renewing and 
changing his stock-in-trade, gives a mortgage on all his stock-in- 
trade, it does not prevent him from selling any portions of it 
and acquiring fresh, but the mortgage subsists on the con- 
stantly changing stock-in-trade, such as it may be from time 
to time. But on the death of a partner, I apprehend there 
arises a right of a totally separate and distinct character ; 
it is, I think, as Lord Eldon very accurately expresses it ‘a 
quasi lien ” ; it is, in point of fact, a right to the property in 


Ocr. 1949 THE SO-CALLED LIEN OF A PARTNER 435 


the thing itself; his executors, in respect of his right, are joint 
tenants with the surviving partners, and, accordingly, they are 
entitled to say to the surviving partners, ‘ You cannot sell a 
single article of the stock-in-trade without our consent or per- 
mission. You can do one of two things; you may either wind 
up the concern at once or you may settle what is the value 
of the testator’s property, and pay or secure the payment of 
that to us, in which case you may go on with the trade ”. 

‘The surviving partner may, by arrangement, give the 
executors a mortgage on the partnership stock, in which case 
they acquire the usual rights of mortgagees to the stock sub- 
sequently acquired, but if this be not done, the mere fact that 
their testator was a partner at the time of decease does not 
give them that lien, 

This is easily exemplified by what is constantly taking place 
in this court on a dissolution of partnership, either by death, 
lunacy, effluxion of time, or any other cause. If the executors 
say to the surviving partner, ‘í We insist upon this being wound 
up immediately ’’, and the surviving partner hold them at 
arm’s-length, refuse to entertain any proposal and goes on 
with the business, the executors have no remedy but to come 
to this court; and in that state of things this court appoints a 
receiver to get in all the partnership property, and the partner- 
ship is wound up under the direction of the court. The court 
frequently appoints one of the partners to be a receiver, but it 
thereby makes him an officer of the court, because he under- 
stands the affairs better than any other person. If the executors 
file a bill for winding up the partnership, but do not apply for 
a receiver or an injunction, I apprehend that if a. variation 
takes place in the stock and goods while the business is carried 
on by the surviving partner alone, and fresh goods are brought 
into the business, and he becomes bankrupt, they belong, in the 
first place, to the creditors who have been created by the 
subsequent dealing, and not to the creditors of the old partner- 
ship; for it was the duty of the creditors, in that case, to come 
here at once to obtain a receiver and prevent that course of 
dealing from going on. If it were not so, it would be sanction- 
ing the commission of a fraud against all subsequent and 
separate creditors, who would be acting under the belief that 
they were dealing with a person who would be able, from his 
stock-in-trade, to pay their debts, but who, in truth, had no 
stock of his own ’. 

Although, of course, Romilly M.R. was not there concerned to 
discuss the law more extensively than was necessary for the 
decision of the issue before him, the passage just cited does illustrate 
the broad distinction between the floating nature of an equitable 
charge upon the property of another and the merely restrictive effect 
of the partner’s right, on a dissolution, to keep in being what 

- includes property of his own. The Master of the Rolls actually says 
(ibid., p. 286): ‘*... it is, in point of fact, a right to the property 
in the thing itself’; and the corollary to that right he himself 
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illustrated in one of his earlier judgments delivered in 1855 (Re 
Langmead’s Trusts, 20 Beav. 20, 25, 26; 52 E.R. 509, 511), in 
saying : ‘I think that the case of the petitioner cannot be put higher 
than one of an express trust vested in William Langmead, to sell 
the property and apply the proceeds in payment of the debts of 
the partnership’. The petitioner there represented the estate of a 
deceased partner, and William Langmead was the surviving 
partner. The position was, therefore, that, the deceased partner, 
having a proprietary interest in the assets remaining in the hands 
of the surviving partner, the latter became, upon the dissolution of 
the partnership a trustee of that interest for the estate of the 
former, and as such, charged with the duty of doing everything 
necessary to enable the amount of that interest to be ascertained and 
made available for payment over. . 

About half a century later this was made perfectly plain in 
Re Bourne [1906] 1 Ch. 118, 118, by Farwell J., and underlined 
in the same case on appeal ([1906] 2 Ch. 427, 434) in even clearer 
language by Fletcher Moulton L.J. 

What Farwell J. said was: 

*I observe that Lord Lindley in his treatise, when speaking 
of the lien which each partner has on the property of the firm, 
calls it “‘ this right, lien, quasi-lien, or whatever else it may be 
called ”, and I think that the argument of counsel on behalf of 
the executors of the deceased partner is founded on a mis- 
apprehension of the nature of this right, by treating it as though 
it were in fact an equitable mortgage security. The right is as 
stated in the Partnership Act, and it cannot be put higher, as 
Lord Romilly says, than a trust to realise and pay the debts, 
with, of course, a receipt clause ’. 

In the Court of Appeal, Fletcher Moulton L.J. amplified this 
explanation in these words : 

‘I cannot help thinking that a great deal of confusion in this 
case has arisen from the phrase that a deceased partner has 
a lien on the surplus assets of the firm. I doubt whether 
“ lien ” is the word which best describes his right. It is not a 
lien on any specific property existing at the date of the death 
such as would fetter its realisation or conversion into money, 
but the right is really a claim against the surplus assets after 
realisation, whether those surplus assets consist entirely of the 
proceeds of realisation or whether they include some specific 
property which existed at the date of the death. As soon as 
you get your surplus, the lien attaches. Until you get your 
surplus there is no claim or lien which in any way affects the 
power and duty of the surviving partner to realise the property 
of the partnership, and to discharge its liabilities ’. 

The ‘ power and duty of the surviving partner’ there mentioned 
is Lord Romilly’s ‘trust . . . to sell the property and apply the 
proceeds in payment of the debts . . . °; and although in the 
one case it is regarded as arising before the partner’s so-called lien 
attaches and in the other as a necessary corollary of the outgoing. 
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partner’s claim, the difference is really only one of approach and 
not of substance, since in either case the right vests on the dissolu- 
tion of the partnership, and in neither does it attach effectively to 
ascertained property until the debts of the partnership have first 
been provided for. 

Having thus traced the doctrine of the partners’ so-called lien 
to its modern conclusions, it is perhaps helpful at this stage to look 
back to the leading case of West v. Skip ( (1749) 1 Ves. sen. 289; 
27 E.R. 1006), from which it is largely derived, and to consider the 
way in which Lord Hardwicke worked out the rights of the partners 
amongst themselves, and the property to which those rights respec- 
tively attached. In the course of his judgment in the case men- 
tioned, Hardwicke L.C. (ibid., at p. 242) said : 


‘The partners themselves are clearly joint-tenants in the 
stock and all effects : not only that particular stock in being at 
the time of entering into the partnership; but to continue so 
throughout; whatever changes might be made in the course of 
trade. Otherwise it is impossible to carry it on. And being 
seised per my and per tout, when an account is to be taken, 
each is entitled to be allowed against the other everything he 
has advanced or brought in as a partnership transaction, and 
to charge the other in the account with what that other has not 
brought in, or has taken out more than he ought; and nothing 
is to be considered as his share but his proportion of the residue 
on balance of the account. That this is so at law appears from 
two cases, 2 Ld. Raymond 871 and Heydon v. Heydon, Sal. 
892, where it was held, that judgment and execution against 
one partner for his separate debt, does not put the other in a 
worse condition; for he must have all allowances made him 
before the judgment-creditor can have the share of the other 
applied to him (2 Vern. 293; Cooke’s Bank. Law, 298). So if 
one partner had died, the debts and effects survived : but 
yet the survivor is considered in this court barely as a trustee 
for the representatives of the deceased ; upon which footing the 
account would be taken, and nothing considered as the share 
of the survivor till afterward; which is from the continuance 
of the property in the stock to the representative of the 
deceased partner, who. has a specific lien thereon, although the 
survivor afterwards dies or becomes bankrupt. So if the 
partnership was dissolved by consent; as in this case, that 
determines not the legal interest, which continues as before; 
so that the property in the stock of the partner so going out is 
not devested thereby, but he remains equally intitled as joint- 
tenant with the other; and in a bill for an account the stock 
would be subjected for his satisfaction. Then as between one 
partner and the separate creditors of the other, the law and 
those two cases before mentioned say, that they cannot affect 
the stock any farther, than that partner could whose creditors 
they are’. (See, too, Doddington v. Hallet (1750) 1 Ves. sen. 
497, 499; 27 E.R. 1165-1166.) 
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So far all that this establishes is that upon a dissolution of 
partnership, the outgoing partner has an indefeasible right to his 
share in the partnership assets, to be ascertained after the discharge 
of partnership debts (but not the personal debts of individual 
partners) and subject to the adjustment of accounts between the 
outgoing and the continuing partners: which is exactly what is 
more precisely laid down in section 89 of the Partnership Act, 1890. 
The question becomes more complicated, however, when there have 
been actual dealings with partnership property after the date of the 
dissolution. 

Lord Hardwicke himself dealt with such a case in 1747, where 
the litigation, as it happens, arose out of earlier transactions in 
connection with the very partnership with which West v. Skip, 
supra, was concerned. It was the case of Skipp v. Harwood, 2 
Swans. 586; 36 E.R. 789. One of the partners, Harwood, had a 
number of personal creditors, apart from creditors of his firm. 
He was also indebted to Skipp, his partner, on the partnership 
account. With the idea of protecting his goods against his other 
creditors, he arranged with his sisters, to whom he owed money, 
to enter up a collusive judgment against him, to levy execution on 
his goods (including his half-share in the partnership property), 
and then nevertheless to allow the goods to remain in his possession, 
so that he could trade with them. The partnership was dissolved 
as from the date of the execution, and Skipp, the continuing partner 
claimed that, as a partner, he had a right to have his debts on 
partnership account against Harwood satisfied out of Harwood’s 
half-share in priority to the sisters, notwithstanding that that half- 
share had been taken in execution. His claim as a partner was 
upheld as regards sums due to him before the date of the execution. 
But as regards what was owing to him in a purely personal 
capacity, he could not look directly to Harwood’s share in the 
partnership property for that. Nor could he claim directly upon 
Harwood’s share for partnership liabilities that Harwood had 
incurred to him after the execution, since from that time onwards 
Harwood had been dispossessed (at any rate in theory) and his 
sisters had replaced him and had become tenants in common of the 
partnership property with Skipp. Lord Hardwicke, who found that 
the collusive execution was a fraud chose, however, neatly to turn 
the tables on Harwood without setting aside the execution. He 
treated the sisters as having constituted themselves partners with 
Skipp, acting as such through the agency of Harwood himself, and 
liable accordingly to account to Skipp for all partnership debts 
incurred by Harwood to Skipp after the date of the execution. For 
this purpose, as there was a continuing partnership, he was able to 
regard Skipp’s interest as attaching like a mortgage to the partner- 
ship assets, however often they were turned over in the course of 
trading. i 
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Another problem of a somewhat similar kind arose about a 
century later, in 1845, in Stocken v. Dawson (9 Beav. 239; 50 
E.R. 835), and subsequently when the decision of Romilly M.R. was 
affirmed on appeal (17 L.J.Ch. 282). Two brothers, John and 
William, carried on business together in partnership. John died, 
making William his executor, with an option either to buy the 
business himself or to carry it on in trust for John’s children. 
William, intending to exercise the option to buy the business for 
himself, kept it going, until a few years later he also died. The 

business was taken over and carried on by William’s son, Oliver, 
- who thought that his father had bought the business and had left 
it to him. Oliver, however, was unsuccessful. He incurred con- 
siderable debts, and eventually became bankrupt. Thereupon 
-John’s son claimed successfully to have the purported sale to 
William set aside, and to have his share and what was due on an 
account of the profits of it made good to him out of Oliver’s estate. 

As against this, Oliver’s unpaid trade creditors claimed a lien on 
` the proceeds of sale of the former business property for the debts 
due to-them; and John’s children. for their part, claimed a lien 
for what belohged to John’s estate. This, they pointed out, was 
not only John’s own moiety, but also anything that William, at the 
date of John’s death, had owed John on the partnership account. 
As it happens, there were no debts as between John and William at 
that date. Nor had William left any trading debts owing at his 
death. But it was held that what was due to John’s estate in 
respect of John’s half-share was in the nature of a partnership 
debt for which, by virtue of the so-called lien, William’s moiety in 
Oliver’s hands was answerable. On. the other hand, the trading 
debts that Oliver had incurred were held to have been incurred by 
him in carrying on a business of his own without authority from any 
partner; and consequently the relative creditors were held to have 
no ‘lien’. Presumably that meant that there was no one with a 
right or duty to insist on their being paid out in priority to a 
distribution amongst the partners of their shares. The creditors 
had only Oliver’s bankrupt estate to which to look, instead of being 
able to recover satisfaction from a solvent partner who, in his 
turn, could exercise his ‘ lien ’ in their favour. 


It was Lord Eldon, in deciding Ex p. Ruffin (6 Ves. 119; 31 
E.R. 970), who laid it down in terms that creditors of a partnership 
have no direct lien on the assets. Four years later, in 1805, 
he himself explained that decision in delivering judgment in Ex p. 
Williams (11 Ves. 8; 32 E.R. 988), as follows :— 

‘The grounds upon which I went in Ex p. Ruffin were 
these. Among partners clear equities subsist, amounting to 
something like lien. The property is joint; the debts and 
credits are jointly due. They have eauities to discharge each 
of them from liability and then divide the surplus according to 
their proportions : or if there is a deficiency, to call upon each. 
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other to make up that deficiency, according to their propor- 
tions. But while they remain solvent, and the partnership is 
going on, the creditor has no equity against the effects of the 
partnership. He may bring an action against the partners; 
and get judgment; and may execute his judgment against the 
effects of the partnership. But when he has got them into his 
hands, he has them by force of the execution, as the fruit of 
the judgment : clearly not in respect of any interest he had in 
the partnership effects, while he was a mere creditor, not 
seeking to substantiate, or create, an interest by suit. There 
are various ways of dissolving a partnership. . .°. In no one 
of these cases can it be said that to all intents and purposes 
the partnership is dissolved; for the connection still remains, 
until the affairs are wound up. The representatives of a 
deceased partner, or the assignees of a bankrupt partner, are 
not strictly partners with the survivor, or the solvent partner : 
but still in either of these cases that community of interest 
remains, that is necessary until the affairs are wound up: and 
that requires, that what was partnership property before shall 
continue, for the purpose of a distribution, not as the rights 
of the creditors but as the rights of the partners themselves 
require: and it is through the operation of administering the 
equities, as between the partners themselves, that the creditors 
have that, opportunity; as in the case of death it is the equity 
of the deceased partner, that enables the creditors to bring 
forward the distribution (1 Ves. jun. 434, 485; 9 Ves. 596, 597, 
and the note). The creditors are not injured by the agreement 
of the partners to dissolve the partnership, and that from that 
time what was joint property shall become the separate property 
of one; notice of the dissolution being given; as either a 
consideration is paid: or, which for this purpose is equal to 
consideration, a covenant is entered into to pay the debts, and 
indemnify the retiring partner, so conceived as not to leave any 
lien upon the property. ... But it is enough to say, mere 
dissolution of partnership, if there is no more, leaves each 
partner in possession, as trustee for all, to the extent of enabling 
each to call upon all to apply the partnership effects to the 
purposes, to which they ought to be applied, even if there was 
no dissolution. But it is the equity of the partners among each 
other, that requires that application; not that of the creditors ; 
for whom, however, a condition is thereby necessarily operated, 
which they could not operate for themselves, unless by action 
and execution; laying hold of the effects; as they might of the 
person ’. 

Such being the limited and indirect rights and remedies of 
creditors of the partnership, it is still important to distinguish 
between these and the more remote rights of creditors of the 
individual partners, whether secured upon partnership property or 
not. 

As long ago as 1783, it was held in Croft v. Pike (8 P.Wms. 180; 
24 E.R. 1020) that a creditor on a bond of a deceased partner is not 
entitled to be satisfied out of the assets of the partnership until all 
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the partnership debts have been paid and the share of the deceased 
in the surplus has been ascertained. 


This was followed and enlarged upon by Lord Hardwicke in 
1749-50 in Ryall v. Rowles (1 Ves. sen. 348; 27 E.R. 1074). In 
another of his monumental judgments, that great Lord Chancellor 
(ibid., at p. 374) expounded the law thus : 

“And the case cited of Croft v. Pike is as strong as any 
negative authority can be; for there it was not attempted to 
give the surviving partner a right of retainer or bringing into 
the partnership account of a bond debt, so as to be preferred to 
others, but only as executor; and therefore the money taken 
by a deceased partner out of the partnership stock, was allowed 
to be brought into the partnership account, but the bond debt 
was not, because a separate loan and transaction. If then by a 
new determination now it should be admitted, and that one 
partner by lending money to another in a separate capacity, not 
relative to the partnership, should gain a specific lien on the 
effects of the partner so borrowing, it would open a door to 
fraud, and so defeat this statute; for then a person might be 
taken in as a partner into a moiety of a great stock and flourish- 
ing trade, and he may have a separate credit on that confidence, 
and yet may not have any in reality of the property in that 
stock, but the whole may belong to others; which tends plainly 
to great fraud and imposition on traders, and great 
mischief ’. 

Even a mortgagee of partnership property, who has advanced 
money to one of the partners for his private purposes on the security 
of such a mortgage, has his rights as mortgagee postponed to the 
right of the other partner to be reimbursed out of partnership 
assets the amount paid by him in discharge of partnership debts, if 
in fact the mortgagee had, at the time the mortgage was effected, 
even constructive notice that the mortgaged property belonged to 
the partnership. This was established in 1878, in Cavander v. 
Bulteel, L.R. 9 Ch. 79, where one of two partners borrowed money 
on the security of the partnership premises. He used the money for 
his own purposes and then absconded, leaving his partner to pay all 
the partnership debts. The mortgagee sought to enforce his 
security, but the court held that as he knew that the firm was in 
possession of the property, he had constructive notice of the title of 
the partnership, and that his claim must be postponed to that of 
the partner who had paid the debts. It did not even make any 
difference that the debts had all been paid after the date of the 
mortgage. The rights of the partner (the so-called lien) took prece- 
dence over any rights arising out of the other partner’s private 
transactions affecting partnership property. 

In an earlier case, decided in 1858, it was held that the mort- 
gagee of a part-owner’s seven-eighths share in a ship could not 
enforce his security upon the proceeds of sale of the cargo, at any 
rate until the expenses of the outfit of the ship and the voyage had 
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been paid. (Alexander v. Simms, 18 Beav. 80; 52 E.R. 82; on 
appeal, 5 De G.M. & G. 57; 43 E.R. 791.) 

Already in 1848, in the case previously cited above of Green v. 
Briggs (6 Hare 895; 67 E.R. 1219), in which, incidentally, the 
future Lord Romilly was engaged as counsel, Wigram V.-C. had 
decided that part-owners of a ship were in the position of partners, 
and that any such part-owner has the right to require the gross 
freight to be applied, in the first place, in payment of the expense 
of the outfit of the ship for the voyage in which the freight was 
earned. In so holding, the Vice-Chancellor was applying a decision 
of twenty years earlier in Holderness v. Shackels (B. & C. 612; 108 
E.R. 1170). It was there held, where there was a joint adventure 
in whale fishery, and the practice was to allocate the oil to several 
part-owners in casks stored in a warehouse and marked with their 
respective initials, that as the agreement was that the oil was not to 
be released if the warehouseman had notice that disbursements in 
connection with the ship had not been paid, oil so allocated to a 
part-owner who became bankrupt before having paid up his share 
of the disbursements was still subject to the ‘ lien ’ of the co-owners 
for such disbursements, so far as such oil had not already been 
removed from the warehouse, 

The right of partners (by analogy with the shareholders in a 
limited company) to prevent a distribution of profits while the 
debts of the partnership were unprovided for was referred to by 
Turner V.-C. in Stevens v. South Devon Ry. (1851) 9 Hare 818, 
826; 68 E.R. 524, 530. In Ex p. Morley (L.R. 8 Ch. 1026) it was 
held that the estate of a deceased partner could only take his 
partnership assets subject to payment of the debts of the partner- 
ship, notwithstanding that the whole of the capital belonged to and 
was provided by the deceased. Similarly, in 1856, the Court of 
Chancery, both at first instance and on appeal, decided that where 
the owner of a ship had assigned a share in the ship, there was a 
‘lien ’ on the freight earned for expenses, as though the owner and 
the assignee were partners, before the actual sum due to each could 
be paid out. (Lindsay v. Gibbs, 22 Beav. 522; 52 E.R. 1209; on 
appeal, 8 De G. & J. 690; 44 E.R. 1485.) 

The point which these cases establish emerged in Re Ritson 
[1899] 1 Ch. 128. It is that what each partner is really entitled to 
enjoy is the surplus of the assets over the liabilities and the net 
profits of the undertaking after payment of the outgoings. As it 
was expressed obiter, and by way of contrast, in the old case (in 
1728) of Melioruccht v. Royal Eachange Assurance Co. (1. Eq.Cas. 
Abr. 8, 9; 21 E.R. 833, 884) : 

‘And the Court held that this was not like the Case of 
Partnership, where if any of the Partners borrowed any of 
the Partnership’s Money, his own share should be answerable 
for it, and he should not be permitted to come into a Court of 
Equity, and pray an Account of his share of the Partnership, 
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Stock, and Effects, without making Satisfaction for the Debt 
he owed to the Partnership °. 

That is to say, until the debts are paid, the respective shares of 
the partners are not ascertainable or, at any rate, distributable. In 
Re Ritson, supra, one of the partners died, having mortgaged his 
real estate to secure a partnership debt. The joint assets of the 
partnership were more than sufficient to discharge the partnership 
debts; and the surplus was divided, the deceased partner’s share 
forming part of his personal estate. This did not satisfy the persons 
entitled to take the personalty under his will, who complained that 
in discharging the partnership liabilities no recourse had been had 
to the real estate, despite the existence of the mortgage. The court 
held this complaint to be without foundation. The personal estate, 
it was pointed out, was not being made to bear the whole or any 
burden of the partnership liabilities, since the only personalty that 
belongs to the estate at all is the surplus after payment out of the 
share of the deceased of the partnership liabilities. 

It looks at first sight as though this case reinforced by the 
dictum of Fletcher Moulton L.J. in Re Bourne [1906] 2 Ch. 427, 
484, cited above, in another connection, . 

€ As soon as you get your surplus, the lien attaches. Until 
you get your surplus there is no claim or lien which in any 
way affects the power and duty of the surviving partner to 
realise the property of the partnership, and to discharge its 
liabilities °.) 
were in conflict with the earlier decisions in Holderness v. Shackels, 
supra, and Lindsay v. Gibbs, supra, in which partners were 
expressed to have a ‘lien’ on the partnership assets for expenses 
paid. The reconciling factor is, however, to be found in the 
warnings given by both Wigram V.-C. in Green v. Briggs, supra, 
and Fletcher Moulton L.J. himself in Re Bourne, supra, in the 
extracts from their respective judgments previously cited, as to the 
misapplication of the word ‘lien’. In neither class of case is it 
properly apposite; but in the earlier cases it is used to denote the 
right of surviving solvent or continuing partners to withhold dis- 
tribution of the assets until the debts have been paid, whereas in 
the later cases it is applied to the further right of such partners 
to insist upon an adjustment of account between themselves and the 
outgoing partner or his estate before the share of the latter is paid 
over. But underlying both uses of the term is the fundamental 
conception, now enshrined in the Partnership Act, 1890, s. 89, that 
once partnership has been dissolved, there must be a two-fold screen- 
ing of the available assets before any partner can lay an exclusive 
claim to any particular part of them. 

If, therefore, every surviving partner has, to repeat once more 
the words of Fletcher Moulton L.J. (loc. cit.), ‘the power and 
duty . . . to realise the property of the partnership, and to discharge 
its liabilities ’, this would seem to create something in the nature of 
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an equitable interest on the part of creditors in the assets of a 
dissolved partnership. As has already. “been seen (Ex p. Ruffin, 
supra, and Ex p. Williams, supra) Lord Eldon made it very clear 
at an early date that, this amounted to no such thing as a direct lien. 
The importance of considering its limitations lies in the-risk of the 
assets being alienated without the right to follow them. 

Bearing in mind that whatever equitable right the creditor may 
have is enforceable only by a partner as his trustee, the following 
authorities throw some light on the subject. . . 

` In Skipp v. Harwood ( (1747) 2 Swanst. 586, 588; 86 E.R. 739, 
740), already discussed above, Lord Hardwicke is reported as having 
said : = . i A 

‘It is no objection that the goods taken in execution have 
been since frequently changed, for the specific lien which the 
other partner had on those goods devolves on those which have . 
been taken in the place thereof, and always continues. And so 
it is in the case of a mortgage of stock, and goods in trade, for. 
in such case if the lien was to fall on the goods in trade when 
the mortgage was made, and not on those taken afterwards the 
trade must stop’. — $ 

A mere turning over of the stock, therefore, does not defeat the 
rights of the creditors to have recourse made to the assets of the 
partnership. Equally, as was said in Re Langmead’s Trusts ( (1855) 
20 Beav. 20; 52 E.R. 509; and cf. on appeal, 7 De G.M. & G. 853; 
44 E.R. 188), where a surviving partner has taken an assignment for 
~ value of the interest of his deceased partner, with whose executors 
he has covenanted to pay all the partnership debts, the executors .. 
could follow the partnership property into the hands of-the surviving . 
partner for the purpose of having it applied in payment of the debts. 
But that point is the limit of their reach. A purchaser, it was held 
in the same case, even one with notice of the covenant, is not liable 
to have the assets followed into his hands. The principle is that 
the surviving partner ig no more than a trustee of the assets or the - 
proceeds representing them, with full power to dispose. of them 
for -corresponding value. Consequently, a purchaser from him, 
whether with or without notice of the trust, is under no duty to see 
to the application of the purchase-money. It hardly needs saying 
that this doctrine only protects bona fide transactions. It would 
be different if the alienation were fraudulent or otherwise improper. 
Farwell J., in giving judgment in Re Bourne [1906] 1 Ch. 1138, 119, 
said : 3 

‘Of course, if a man knows as a fact that the surviving 
partner is going to pay a gambling debt or something of that 
sort, I do not say for a moment that he would be assisted by 
Re Langmead’s Trusts; which puts it, to my mind, on a very 
intelligible ground, namely, that a surviving partner is in the 
position of a trustee who has power to sell and power to give 
receipts, except so far as he is fixed with express knowledge 
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that an improper application of the purchase money is 
intended ’. 

So far, then, it appears that, upon a dissolution of partnership, 
the share of each partner in the assets of the firm is limited to the 
surplus after payment of the partnership debts, and is subject to 
adjustment as between the partners themselves ; that each partner’s 
interest in the assets, while ranking after that of creditors of the firm, 
ranks ahead of any creditor of anyi of the cther partners personally, 
even a creditor holding security on partnership property; and that 
for all these purposes, the assets of the partnership are such assets 
as existed at the time of the dissolution or the proceeds of their 
sale or other assets acquired with such proceeds, but not such of the 
former assets themselves as may have been sold to a bona fide 
purchaser. i 


There are, however, a few apparent exceptions to these rules 
which should be noted, although in truth they are merely cases 
outside the scope of the rules themselves. 

The earliest notable example of the kind is the case of Smith v. 
De Silva, 2 Cowp. 469; 98 E.R. 1191. This action came before the 
Court of King’s Bench, presided over by Lord Mansfield, in 1776. 
One of three partners became bankrupt, having failed to pay up his 
share of the partnership capital in full. Another partner voluntarily 
made good the deficiency, and thereupon claimed to stand in his 
shoes in the division of the profits. It was held, however, that 
the bankrupt’s estate was entitled to a full third share of the 
profits, and that the other partners had no more than a right of 
proof in the bankruptcy for the unpaid balance of capital as a debt 
due at the commencement of the bankruptcy. The mere fact that 
the bankrupt owed a capital contribution at the date of the dissolu- 
tion of partnership gave the other partners no lien on his share of 
the profits. This is merely a normal application of the bankruptcy 
law. The bankruptcy and the dissolution of partnership coincided 
as cause and automatic effect. But by the operation of the bank- 
ruptcy, the partner’s indebtedness on capital account was converted 
into a mere provable debt. His one-third interest in the partner- 
ship remained nevertheless an asset of his estate. There was con- 
sequently no obligation to make good his capital indebtedness out 
of the profits (as opposed to a possible set-off on the capital account) 
to which the partners’ so-called lien could attach. 

In 1827, the case of Nerot v. Burnand (4 Russ. 247; 88 E.R. 798) 
came before Lord Lyndhurst (having previously been argued before 
Lord Eldon, who resigned his office before having delivered judg- 
ment). A sister conducted the business of an hotel with the 
financial assistance of her brother, who was mostly abroad in 
France. The sister then married, and the brother, objecting to the 
marriage, professed to dissolve the partnership which he claimed 

_ existed between himself and his sister. The sister and her husband 
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denied that ‘there ever was a partnership between them, and pro- 
tracted litigation followed, during the pendency of which, the sister 
continued to carry on the business, and in the course of years, 
changed many of the assets. The Vice-Chancellor, finding that 
there was a partnership which was duly dissolved on the marriage 
of the sister, declared that the brother was entitled to a share of 
the assets as they stood at the date of his decree, which was some 
six years after the date of dissolution. On appeal, the Lord 
Chancellor held that the assets of the partnership must be valued as 
at the date of dissolution, and that subsequent unauthorised trading 
with them was no concern of the outgoing partner’s. 

Again this is no exception to the rules affecting the partners’ 
rights against the assets. It only goes to the date at which the 
assets should be ascertained, and might, if the continuing partner 
had traded improvidently have operated favourably to the outgoing 
partner. The law on the point most likely to arise in such cases has 
meanwhile been settled by statute. By section 42 of the Partnership 
Act, 1890, an outgoing partner in such an event has a choice 
between recovering such share of the profits made since the dissolu- 
tion as the court may find to be attributable to the use of his share 
of the partnership assets, or to interest at 5 per cent. per annum on 
the amount of his share of the partnership assets. It is true, 
however, that the court must still apply the principle in Nerot v. 
Burnand, supra, in determining what actually is the outgoing 
partner’s share of the partnership assets. 

Another apparent exception arises where specific items have been 
expressly allocated to a particular partner. It has already been 
noticed how in Holderness v. Shackels (8 B. & C. 612) the allocation 
to particular partners of oil in earmarked barrels was not enough, 
in face of notice to the warehouseman that disbursements had not 
been paid, to prevent the goods from being made available for the 
discharge of these obligations; though such allocated goods, when 
already removed, could not apparently be followed. But the so- 
called lien was excluded altogether in favour of the outgoing partner 
in a case decided in 1824, some four years earlier than Holderness 
v. Shackels, supra. This was Lingen v. Simpson (1 Sim. & St. 600; 
57 E.R. 236), where, by the terms of the dissolution, a specific 
article, formerly belonging to the partnership, had been expressly 
allocated to the outgoing partner. In that case the assets were 
actually insufficient to satisfy the partnership debts. Nevertheless, 
no exception is afforded to the rules. The ratio decidendi was simply 
that the article in question had pursuant to an agreement ceased, on 
and by virtue of the dissolution, to be partnership property. 

An interesting case in 1887 again raised the question as to how 
far and in what circumstances the right of a partner to look to 
partnership property for the return of his investment in the enter- 
prise could be defeated. In Ewing v. Osbaldiston (2 My. & Cr. 53; 
40 E.R. 561) a partnership had been formed for exploiting the 
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Surrey Theatre in South London. After a considerable sum of 
money had been sunk in the venture, „a curious enactment was 
brought to the attention of the parties by which at that date it 
was actually illegal to give performances at that theatre (amongst 
many other places). The plaintiff in the action claimed a lien on 
the property bought with the capital contributed by him for the 
return of his money. He was quite innocent of any idea that the 
project would amount to a breach of the law. All the same the 
court refused him any relief. (See 2 My. & Cr. 88; 40 E.R. 578.) 
But again this was no exception. The taint of illegality placed the 
whole contract of partnership outside the law. 

The case of Holroyd v. Griffiths (8 Drew. 428; 61 E.R. 966) came 
before Kindersley V.-C. in 1856. There the plaintiff had sold a half 
of his own half-share in an indigo deal to one Thomas, who defaulted 

_in payment of his agreed contribution. The plaintiff had instructed 
the defendants to sell the indigo and credit the proceeds separately 
to himself and Thomas respectively. This they did, and Thomas 
thereafter charged his share in favour of certain creditors of his 
own. The plaintiff alleged that he had had to pay Thomas’s con- 
tribution for him, and claimed a lien on Thomas’s share of the 
proceeds of sale. The Vice-Chancellor dismissed his bill. On the 
face of it this is an exception to the rule that an obligation to a 
partner takes precedence, where partnership property is concerned, 
to a private obligation. But it is not so. The ground of the 
decision was that the plaintiff, having himself expressly instructed 
the defendants to place Thomas’s share to a separate account, had, 
in effect, renounced any interest in or rights against the fund, and 
had enabled Thomas to create other interests in it in favour of 
innocent third parties. In effect there was an estoppel. 

Finally, the limits of the precedence taken by disbursements 
over the rights of mortgagees of a ship were considered in 1859 in 
Bristow v. Whitmore (4 De G. & J. 824; 45 E.R. 126), in which 
the master of a ship, who had himself paid out sums for necessary 
expenses, claimed a lien on the freight as against the mortgagees of 
the ship. He was unsuccessful; and the reason was that as the 
master, he was merely a servant of the owner, and had no pro- 
prietary interest whatsoever in the finance of the enterprise. His 
remedy was no more than a personal one against the owner. Those 
‘circumstances are accordingly, as in some of the other apparent 
exceptions mentioned, outside the scope of a partnership. (See also 

‘Smith v. Plummer (1818) 1 B. & Ald. 575, 582; 106 E.R. 212, 214.) 

Once the cases have been carefully examined and understood, 
the only real difficulty in sorting out the interests of partners 
respectively in the assets of the firm on a dissolution is caused 
by the introduction of the word ‘lien’. It may be that in the 
course of time the expression will be fully received into legal 
terminology in a third category as a ‘ partner’s lien’, with a well 
defined meaning, as distinct either from a ‘ common law lien ’ or an 


RACIAL AND RELIGIOUS DISCRIMINATION 
, BY INNKEEPERS IN U.S.A. 


Unver the common law of England, an innkeeper is bound to | 
receive and lodge in his inn all travellers, and to entertain them at 
reasonable prices without any special or previous contract, unless he 
has some reasonable ground for refusal.’ This rule is not based upon 
any statutory provision but on custom, and has been given expres- 
sion in a number of decisions of the English courts.?, The same 
rule requires an innkeeper not to oust his guest, once admitted, 
without reasonable ground. 


An innkeeper who violates this duty commits a crime and can 
be punished.* He is also liable in damages to the traveller 
aggrieved.* 

The rule, which is an exception * to the general rule that every- 
body is at liberty to choose his customers, owes its existence to 
conditions in former times when advance bookings were not custom- 
ary or possible. Travellers arriving in a place to spend the night 
would have been put to a great inconvenience if the innkeeper, who 
ran the only inn in the place, had been at liberty to refuse to admit 
the traveller without reasonable ground. 


This common law rule also prevails in countries which have 
received the body of English common law, as the English-speaking 
parts of Canada and the United States.° 


Thus it was held in a case arising in the Canadian province of 
Ontario in 1887 that a traveller, who has ‘come to an inn as a guest, 


1 Halsbury’s Laws of England, 2nd ed., vol. 18, p. 141; Robins v. Grey [1895] 
2 Q.B. 501 at p. 503. 

2 See cases cited in notes 3 and 4. 

3 Halsbury; l.c., p. 148; R. v. Luellin (1701) 12 Mod.Reports 445; R. v. Ivens 
(1885) 7 C. & P. 218; R. v. Rymer (1877) 2 Q.B.D. 136. 

4 Halsbury, l.c., p. 147; Fell v. Knight (1841), 8 M.°& W. 269; Constantine v. 
Imperial Hotels, Ltd. [1944] 1 K.B. 693. This case arose when the proprietors 
of the Imperial Hotel in London refused to accommodate the well-known West 
Indian cricketer, Constantine. In awarding nominal damages for violation of 
the innkeeper's common law duty, Birkett J. held that it was no answer to the 
claim that the plaintiff had been offered alternative accommodation in another 
hotel of the defendant company, and further held that no special damages had 

- to be proved in such an action. 

Another exception is the duty of the common carrier to receive and convey all 
persons applying for passage. 

The Roman law had no rule similar to the common law rule imposing a duty 
on an innkeeper to receive guests. In this respect the situation of an innkeeper 
did not differ from that of other businessmen who were at liberty to conclude 
a contract with another person or to refrain from entering into a contractual 
relation. This liberty of the innkeeper to choose his clients is given in the 
Corpus Juris Civilis as a reason for his strict liability with regard to the luggage 
brought in by the traveller. (Nam est in ipsorum arbitrio ne quem recipiant, 
Dig. lib. 4, tit. 9, 1.1., par. 1.) See Story on Bailments, 9th ed. (1878), p. 437. 
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and has stayed there six weeks and paid for his board by the week, 
has, if ousted abruptly without cause, a right of action for damages 
against his landlord on the common law relation of innkeeper and 
guest. (Whiting v. Mills 7 U.C.R. 450.) 

The rule as prevailing in the United States has been formulated 
by Story in his standard work on bailments as follows : An inn- 
keeper is bound . . . to take in all travellers and way-faring persons, 
and to entertain them, if he can accommodate them, for a reason- 
able compensation; and he must guard their goods with proper 
diligence °.” A number of decisions of American courts have recog- 
nised and applied this rule. In a few States as in Maine, Montana 
and Utah there have been passed laws codifying this common law 
rule.’ 

The rule, however, did not always serve to prevent an inn- 
keeper from refusing to receive a guest on racial grounds. Two ways 
for innkeepers to exercise racial discrimination in the admission of 
their guests were kept open by the courts. One method was to hold 
as follows : The rule does not prohibit an innkeeper to refuse admis- 
sion if he has reasonable ground for such refusal. If the person 
seeking admission as a guest is so objectionable to the patrons of 
the innkeeper on account of his race that the business of the land- 
lord would be injured by his admission, the innkeeper has a reason- 
able ground for refusing admission to this person.*® 

The other method embodied in a dictum of an English court was 
to rule that the common law rule need not be understood as pre- 
venting an innkeeper from reserving his inn to special classes of 
guests, and that if he did so reserve his inn the common law rule 
applied to persons falling within such special class only, but not to 
persons outside this class.*? 

These gaps in the common law rule could be filled only by 
statutory provisions. The attempt to prohibit by federal statute 
discrimination by innkeepers on account of race failed when the 
Supreme Court of the United States in 1883 declared unconstitu- 
tional the Federal Civil Rights Act of 1875, which contained such a 
prohibition.1? One of the grounds of the decision was that the 
XIVth Amendment to the United States Constitution, which made 
it unlawful for any State to deny due process and equal protection, 
did not authorise the Federal Government to enact legislation bar- 
ring discrimination by private individuals. It is interesting to note 


7 Story on Bailments, 9th ed. (1878), p. 444. 

8 See, e.g., Markham v. Brown (1840) 8 N.H. 523; Bowlin v. Lyon (1885) 67 
Iowa 536; De Wolf v. Ford (1908) 193 N.Y. 897. 

9 Revised Statutes of Maine, 1945, Chap. 88, Sect. 29; Revised Codes of Montana, 
1935, Penal Code, Chap. 35, Sect. 11-218; Utah Code Annotated, 1948, Sect. 
103-29-2. 

10 See State v. Steele (1890) 106 N.C. 766 at p. 782. ` 

11 See Story, l.c., p. 487, note 8, including citation of Parke B. in the English 
case Johnson v. Midland Ry., 4 Exch. 367 at p. 371. 

12 Civil Rights Cases (1883) 109 U.S. 8. 
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that Mr. Justice Harlan, in his dissenting opinion, stressed the public 

nature of the innkeeper’s business which he derived from his com- 

mon law duty to admit travellers, and in this connection he went as 
far as to state that innkeepers are agents and instrumentalities of 
the State, and therefore subject to federal regulation based on the 

XIVth Amendment. 

i After the failure of the attempt to enact a nation-wide federal 
statute against discrimination by innkeepers (and, incidentally, by 
some other businesses of a public nature), a number of States 
enacted State laws against racial discrimination by innkeepers, 
following the example of Massachusetts which had passed such a 
law as early as in 1865 (Laws of 1865, Chapter 277). At present 
such laws are in force in some eighteen States.!? They declare the 
right of an individual to the full and equal enjoyment of the accom- 
modations, advantages, facilities and privileges of places of public 

‘accommodation, resort and amusement, and they impose civil or 
criminal sanctions or both upon a violation of this right. Some of 
the laws are very elaborate while others are short. As an example 
of the latter kind, the law of the State of Washington may be cited, 
which reads as follows :— : 

‘Every person who shall deny to any other person because 
of race, creed, or color, the full enjoyment of any of the 
accommodations, advantages, facilities or privileges of any 
place of public resort, accommodation, assemblage or amuse- 
ment, shall be guilty of a misdemeanor ’.'* 

A comparison of the common law rule and the rule contained in 
the civil rights statutes shows that the duty spelled out by the latter 
is broader in a number of respects: 

(a) While the common law rule imposes duties on innkeepers, 
the civil rights laws refer to places of public accommodation, resort 
and amusement and thus apply to a much wider range of 
establishments. 

(b) The common law rule protects travellers only ; the civil rights 
laws spell out the right of all persons—or, in some States, of all 
citizens—to be free from discrimination in places of public accom- 
modation, resort and amusement. 

(c) As mentioned above, the common law rule qualifies the right 
of the traveller to admission by innkeepers by the proviso that the 
innkeeper may refuse admission on reasonable grounds. Whether 
a refusal to admit a guest based on the race or religion of the 
traveller is reasonable or not will have to be decided in each actual 
case ; the rule itself does not give any guidance for a decision either 
way. Under the civil rights statutes, on the other hand, such a 
discrimination is absolutely prohibited. There are, incidentally, 


13 See analysis of statutes barring discrimination by places of public accommoda- 
tion in How Secure These Rights?, an Anti-Defamation League Survey by 
Ruth Weintraub, Doubleday & Co., Inc., 1949, pp. 124 to 145. 

14 Remington Revised Statutes of Washington, 1932, Tit. 14, Chap. 10, Sect. 2686. 
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two methods to be found in the civil rights statutes for expressing 
this absolute prohibition. In some States it is expressly stated in 
the law that discrimination based on race, religion, national origin 
or ancestry is prohibited. The same result is reached in the other 
States by the provision that nobody shall be barred from the full 
and equal enjoyment of the facilities of places of public accom- 
modation except upon conditions and limitations lawfully estab- 
lished and applicable alike to all persons; this formulation is 
wide enough to exclude any conditions or limitations based on 
race, religion, national origin or ancestry of a person seeking 
accommodations. 

. Some of the States have enacted a prohibition of a different type 
in connection with discrimination by places of public accommoda- 
tion. They prohibit the publication of communications, notices or 
advertisements to the effect that any of the accommodations, advan- 
tages, facilities and privileges of a place of public accommodation 
be refused to a person on account of his race or religion or that the 
patronage of any person belonging to a particular race or religion 
is unwelcome or objectionable. If such a prohibition is found in a 
State which also bans racial and religious discrimination the pro- 
hibition of discriminatory advertising serves the purpose of 
implementing the ban on discrimination itself. This is the situation 
in seven of the nine States which have enacted legislation against 
discriminatory advertising. The two remaining States—New Hamp- 
shire and Maine—have no civil rights law against racial or religious 
discrimination in places of public accommodation **; the laws pro- 
hibiting discriminatory advertising in these two States cannot, 
therefore, be said to implement a ban on racial or religious dis- 
crimination; rather they have the character of measures directed 
against group defamation by publication of matter implying that 
certain racial or religious groups are second rate. 

The fight for civil rights legislation which, of course, is not 
confined to questions concerning places of public accommodation, 
but covers a wide field of subjects (discrimination in employment, 
education, housing, etc.) has received a big impetus by the Report 
of the President’s Committee on Civil Rights appointed by the 
President of the United States to study the problems of civil 
rights.1* With regard to the laws against discrimination in places 
of public accommodation, the Report states that the civil suit for 
damages and the misdemeanor penalty have proved to be inade- 
quate sanctions to secure the observance of these laws, and adds 
that additional means, such as the revocation of licences, and the 
issuance of cease-and-desist orders by administrative agencies are 


15 Maine has, however, enacted the common law rule regarding admission to inns : 


see above, note 9. 
16 To Secure These Rights, Simon & Schuster, New York, 1947. 


Ocr. 1949 ~ DISCRIMINATION BY INNKEEPERS IN U.S.A. " 458 


needed to bring about wider compliance.’’ Thus, the legal develop- 
ment which has.started with the common law rule on innkeepers is 
not yet concluded. Of course, no one believes that the elimination 
of discrimination by places of public accommodation can be achieved 
by legislation alone. It is by enlightenment of the broad public 
through the vehicles of education that racial and religious dis- 
crimination in this as in many other fields will finally be removed. 


Paut Harrmann.* 


17 L.c., p. 171. The latter recommendation was implemented by the States of 
Connecticut and New Jersey which recently passed laws authorising adminis- 
trative agencies to eliminate discrimination in places of public accommodation 
by enforceable cease-and-desist orders. Oe 

* Dr. Paul Hartmann, pDr.sur.(Prague), Lu.B.(London), is at present doing 
legal research work for the Anti-Defamation League of B'nai B'rith in the 
United States, - ; 


JURISDICTION IN BANKRUPTCY 


A STUDY IN THE INTERRELATION BETWEEN CHOICE OF LAW CLAUSES 
AND THE CONFLICT OF LAWS 


I. LEGISLATION 1825-1914 
In recent years choice of law clauses in domestic legislation 
have attracted considerable attention.! Some have been examined 
in considerable detail, but others have scarcely been noticed. 
Among the latter, the provisions contained in the Bankruptcy Act, 
1914, are of particular interest not only from the theoretical but also 
from the historical point of view. Moreover, the Court of Appeal 
has recently had the rare opportunity of discussing and applying 
them.’ 
The Bankruptcy Act, 1914, provides :— 
1.—(1) A debtor commits an act of bankruptcy in each 
of the following cases :— 

(a) If in England or elsewhere he makes a conveyance or assign- 
ment of his property to a trustee or trustees for the benefit 
of his creditors generally ; 

(b) If in England or elsewhere he makes a fraudulent convey- 
ance, gift, delivery, or transfer of his property, or of any 
part thereof ; 

(c) If in England or elsewhere he makes any conveyance or 
transfer of his property or any part thereof, or creates any 
charge thereon, which would under this or any other Act 
be void as a fraudulent preference if he were adjudged 
bankrupt ; 

(d) If with intent to defeat or delay his creditors he does any 
of the following things, namely, departs out of England, 
or being out of England remains out of England, or 
departs from his dwelling-house, or otherwise absents him- 
self, or begins to keep house; 

(e) If execution against him has been levied by seizure of his 
goods under process in an action in any court, or in any 
civil proceeding in the High Court, and the goods have 
been either sold or held by the sheriff for twenty-one days : 

Provided that, where an interpleader summons has been 
taken out in regard to the goods seized, the time elapsing 
between the date at which such summons is taken out and 
the date at which the proceedings on such summons are 
finally disposed of, settled, or abandoned, shall not be 
taken into account in calculating such period of twenty- 
one days; 


1 Morris, (1946) 62 L.Q.R. 170; Robertson, Characterisation in the Conflict of 
Laws (1940), p. 99; Nussbaum, Principles of Private International Law (1942), 


- 70. 
2 Fe a Debtor (No. 335 of 1947) [1948] 2 All E.R. 533; 64 T.L.R. 446. 
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(f) If he files in the court a declaration of his inability to pay 
his debts or presents a bankruptcy petition against himself ; 

(g) If a creditor has obtained a final judgment or final order 
against him for any amount, and, execution thereon not 
having: been stayed, has served on him in England, or, by 
leave of the court, elsewhere, a bankruptcy notice under 
this Act, and he does not, within seven days after service 
of the notice, in case the service is effected in England, and 
in case the service is effected elsewhere, then within the 
time limited in that behalf by the order giving leave to 
effect the service, either comply with the requirements of 
the notice or satisfy the court that he has a counter-claim 
set off or cross demand which equals or exceeds the amount 
of the judgment debt or sum ordered to be paid, and 
which he could not set up in the action in which the judg- 
ment was obtained, or the proceedings in which the order 
was obtained : 

For the purposes of this paragraph and of section two 
of this Act, any person who is, for the time being, entitled 
to enforce a final judgment or final order, shall be 
deemed to be a creditor who has obtained a final judg- 
ment or final order ; 

(h) If the debtor gives notice to any of his creditors that he has 
suspended, or that he is about to suspend, payment of his 
debts. / 

1.—(2) In this Act, the expression ‘a debtor’, unless the 

context otherwise implies, includes any person, whether a 

British subject or not, who at the time when any act of bank- 

ruptcy was done or suffered by him— - 

(a) was personally present in England ; or 

(b) ordinarily resided or had a place of residence in England; 
or 

(c) was carrying on business in England, personally, or by 
means of an agent or manager; or 

(d) was a member of a firm or partnership which carried on 
business in England. 

4.—(1) A creditor shall not be entitled to present a bank- 

ruptcy petition against a debtor unless 

(d) the debtor is domiciled in England, or within a year 
before the date of the presentation of the petition has 
ordinarily resided, or had a dwelling-house or place of 
business, in England, or (except in the case of a person 
domiciled in Scotland or Ireland or a firm or partner- 
ship having its principal place of business in Scotland 
or Ireland) has carried on business in England, 
personally or by means of an agent or manager, or 
(except as aforesaid) is or within the said period has 
been a member of a firm or partnership of persons which 
-has carried on business in England by means of a part- 
ner or partners, or an agent or manager, 

nor, where a deed of arrangement has been executed, shall a 

creditor be entitled to present a bankruptcy petition, founded 
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on the execution of the deed, or on any other act committed by 
the debtor in the course or for the purpose of the proceedings 
preliminary to the execution of the deed, in cases where he is 
prohibited from so doing by the law for the time being in force 
relating to deeds of arrangement. 

Choice of law clauses incorporated in domestic statutes purport 
to establish the limits of operation of these statutes. The origin of 
these clauses can be traced back to the Dutch doctrine of the 
seventeenth century which held that conflicts of laws could be solved 
by restricting the competence of every country to legislate for its 
own subjects, local residents and goods situate within its territory.* 
This doctrine failed, for it did not determine in what circumstances 
one country must apply the laws of another where the facts are 
connected with several countries. It could claim a limited success 
in respect of all actions where it was not envisaged that foreign law 
should ever be applied by the forwm and where the question was 
solely whether the forum had jurisdiction. Such questions arise, 
for instance, in administrative law, criminal law and the law of 
bankruptcy. Choice of law clauses determine either the circle of 
persons, the class of objects or the type of transaction to which 
the statute is to apply. 

The Bankruptcy Consolidation Act, 1825,* defined, in the first 
place, the circle of persons subject to the Act. They were only 
traders exercising one of the trades enumerated in section 2. The 
Act did not state that the trade must be carried out in England, 
but the insistence on trading appears to have excluded foreign 
traders who did not carry on trade in England. This question was 
clarified by subsequent legislation. In the second place the Act 
provided a list of transactions which were to be treated as acts of 
bankruptcy. This list foreshadowed that now contained in 
section 1 (1) of the Bankruptcy Act, 1914. However, the only 
reference to acts done abroad occurred in section 8 of the Act of 
1825, which like section 1 (1) (b) of the Act of 1914 mentioned 
fraudulent conveyances in England or elsewhere. 


The Act of 1825, therefore, defined the circle of persons to which 
it was to apply by referring to their personal qualifications. By 
implication the Act restricted itself to those trading in England, 
until the Act of 1849, section 90, expressly confirmed this view. 
As regards the nature of the transaction, sections 8—6 contained no 
territorial restrictions. The provision in section 3 meant naturally 
in this connection conveyances made abroad by a person trading 
in England, and thus having effect, if only indirectly, in England, 
either by reducing the assets in England, or, if operative abroad, 
by curtailing the rights of the English creditors to assets abroad. 


3 Cp. Huber, Praelectiones Juris Romani et Hodierni, vol. 2, bk. 1, tit. iti, par. 2. 
See also Story, Conflict of Laws (8th ed. 1883), pp. 21-25 (paras. 18, 20, 23). | 

4 6 Geo. 4, c. 16. 

5 Sections 3-8. 
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It is understandable that section 4 of the Act of 1825, which dealt 
with the conveyance of all property to trustees for the benefit of 
creditors, did not refer to conveyances made abroad,® for it was 
well established that universal assignments by persons domiciled in 
England extend to property abroad ’ and that universal assignments 
of movables made by persons domiciled abroad are effective in 
England, if made in accordance with the law of the assignor’s 
domicile. Thus, whether the assignor was domiciled in England 
or abroad, any universal assignment in accordance with the law of 
his domicile was recognised according to the English rules of private 
international law. The Bankruptcy Act only determined the 
question of jurisdiction by requiring that the assignor must be 
trading in England. 

The Insolvent Debtors Act, 1842,° must be mentioned next. 
This Act applied chiefly to non-traders, and allowed only petitions 
by debtors themselves. A debtor had to publish notices in the 
London Gazette and in some newspapers circulating in the county 
wherein he resided.’° It is thus clear that the debtor, in order to 
enjoy the benefit of the Insolvent Debtors Act, 1842, had to be 
resident in England. These two statutes form the basis of the 
present law relating to jurisdiction in bankruptcy. The Bank- 
ruptcy Consolidation Act, 1849, s. 65,"' virtually reproduced the 
list of persons who were made subject to the bankruptcy law in 
virtue of section 2 of the Act of 1825. Similarly, the catalogue of 
acts of bankruptcy underwent little change, except that detailed 
provisions were added regulating acts of bankruptcy by non- 
payment after summons. Debtor’s petitions were introduced,’? 
and creditor’s petitions were normally to be prosecuted in the court 
for the district in which the trader had resided or carried on business 

for six months next before the petition.** 
i The Bankruptcy Act, 1861,'* attempted to place traders and 
non-traders on a more equal footing by amalgamating the Bank- 
ruptcy Act and the Insolvent Debtors Act. No new catalogue of 


6 But see the Bankruptcy Act, 1914, ss. 1 (1) (a), 167. 

7 Sill v. Worswick (1791) 1 H.Bl. 665; Hunter v. Potts (1791) 4 T.R. 182; 
Phillips v. Hunter (1795) 2 H.Bl. 402; Dicey, Rule 54, p. 328, n. 15, pp. 329, 
330, n. 26, p. 381, n. 27. 

8 Solomons v. Ross (1764) 1 H.B]. 181 (n.); Jollet v. Deponthieu (1769) 1 H.BI. 
132 (n.); Dicey, Rule 99 and p. 440, n. 17; Nadelmann (1946) 9 M.L.R. 154. It 
should be noted that today the rule is no longer accepted in this restricted form. 
A foreign assignment in the course of proceedings in bankruptcy in a court to 
whose jurisdiction the debtor is subject, although he is not domiciled there, 
is a valid assignment of the movables of the bankrupt in England. See Re 
Davidson's Settlement Trusts (1873) L.R. 15 Eq. 383; Re Lawson's Trusts 
[1896] 1 Ch. 175; Re Anderson [1911] 1 K.B. 896; compare Dicey, Rule 99, 
p. 440, n. 20, and the cases cited there. 

9 5 & 6 Vict..c. 116. 

10 Section 1. 

11 12 & 18 Vict. c. 106. 
12 Ibid., s. 98. 

13 Ibid., s. 90. 

14 24 & 25 Vict. c. 134. 
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acts of bankruptcy was enacted. The old catalogue remained in 
principle applicable to traders, but a number of acts were set out, 
some of which were to be acts of bankruptcy if committed by a 
trader only,’® others if committed by traders and non-traders,}® 
and some if committed by non-traders only.17 It must be noted 
that section 70, in so far as it extended the provisions relating to 
fraudulent conveyances ‘* to non-traders, omitted to include con- 
veyances ‘elsewhere’. This omission may have been influenced 
by the insertion in the definition section’® of a provision that 
<“ property ’’ shall mean all the real and personal estate within 
the Realm and abroad’, but this provision, and its successors, 
envisaged the universality of the effect of an English bankruptcy 
and did not necessarily refer to the acts which may cause a 
bankruptcy.”° 

By omitting to require that a non-trading debtor must have 
resided in England and by introducing a distinction. between 
(a) fraudulent conveyances in England or elsewhere committed by 
traders, and (b) fraudulent conveyances pure and simple com- 
mitted by non-traders, the Act of 1861 laid the foundation for 
further confusion and difficulties. Some additional guidance can 
be obtained from section 78 of the same Act which provided that 
judgment summonses against traders and non-traders alike were to 
be issued (a) out of the Court of Bankruptcy for the district in 
which the debtor usually lived, provided the debtor was then in _ 
England, and (b) out of the court for the district in which was the 
debtor’s usual or last known abode in England, provided the debtor 
was not then in England. It may be assumed from this provision 
that a debtor, whether trader or not, must normally reside in 
England.” 

Modern bankruptcy legislation begins with the Bankruptcy 
Act, 1869." This Act, in its definition section, no longer included 
in the term ‘ property ’ all the real and personal estate within the 
realm or abroad. Instead, it suppressed every reference to the 
location of the property. The catalogue of acts of bankruptcy was 


15 Section 73: suffering execution to be levied for the recovery of a sum exceeding 

£50. 

Sections 71, 72, 75, 76, 77, 85: lying in prison or escaping out of prison; declara- 

tion of inability to pay debts; bankruptcy petition and adjudication in dominion 

court; judgment debtor summons for more than £50; debtor's petition. 

Section 70: with intent to defeat or delay creditors to depart the realm, or 

being out of the realm to remain abroad; fraudulent conveyance. 

18 Bankruptcy Consolidation Act, 1849, s. 67; Bankruptcy Consolidation Act, 1825, 
. 3. 
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8 
Section 229. See now Bankruptcy Act, 1914, s. 167; and compare Bankruptcy 
Act, 1883, s. 168, 

20 Compare Topham, (1903) 19 L.Q.R. 295 at p. 296. 

21 Tt should be noted, further, that the Act of 1861 added debtor’s petitions of 
traders to the catalogue of acts of bankruptcy, thus achieving uniformity in 
respect of the act of bankruptcy now set out in the Bankruptcy Act, 1914, 
s. 1 (1) (f). The conditions under which a creditor's petition could be ‘brought 
were regulated by s. 89 of the Act of 1861. 

22 32 & 33 Vict. c. 71. j 
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amalgamated with the provisions regulating creditor’s petitions.” 
The catalogue of acts of bankruptcy referred, in respect of con- 
veyances to trustees and of fraudulent conveyances, to acts done 
in England and elsewhere, but contained no restrictions in space 
in so far as all other acts of bankruptcy were concerned. The 
provisions regulating creditor’s petitions gave no indication whether 
the debtor had to be resident in England at the time when the act 
of bankruptcy was committed. Only the provisions governing 
debtor’s summonses * pointed indirectly to the requirement that 
the debtor must have resided or traded in England. Further, 
section 59 of the Act of 1869 defined the jurisdiction of the courts. 
The London Bankruptcy Court was to have jurisdiction (a) over 
persons residing or carrying on business in London, and (b) over 
persons not resident in England. 

The wording of this Consolidating Act was unfortunate, for it 
encouraged many doubts. Formerly it was reasonably clear that 
a person, in order to be caught by the Bankruptcy or Insolvent 
Debtors Acts, must have resided or traded in England. It seemed 
to follow, further, that any act, in order to be an act of bankruptcy 
in England, must have been committed in England, unless (1) the 
statute provided otherwise, or (2) the act was one which was 
effective in England according to the ordinary rules of private inter- 
national law. After the passing of the Act of 1869 it could be 
argued that even persons abroad were subject to English bank- 
ruptcy legislation, and that any act of the kind enumerated in the 
catalogue of acts of bankruptcy was an act of bankruptcy for the 
purposes of the Bankruptcy Act, 1869, no matter whether it was 
committed in England or abroad. 

The Bankruptcy Act, 1883,’ made some changes, but they 
affected more the form than the substance of the Act. The 
catalogue of acts of bankruptcy received its final form,” and 
included conveyances in England or abroad which would be void 
as fraudulent preferences if the debtor were adjudged bankrupt.”® 
The provisions concerning creditor’s petitions were separated from 
the catalogue of acts of bankruptcy and laid down that the debtor 
must have been domiciled in England, or within a year before the 
date of the presentation of the petition have ordinarily resided or 
had a dwelling-house or place of business in England.*® This atten- 
tion to the question of jurisdiction over the debtor was timely. 
However, by linking jurisdiction, at least in part, with the domicile 
of the debtor in preference to residence, by restricting the juris- 
dictional requirements to creditor’s petitions and by separating 


23 Bankruptcy Act, 1869, s. 6. 

24 Ibid., s. 6 (6). 

25 Compare Bankruptcy Act, 1861, s. 78, discussed above. 
26 46 & 47 Vict. c. 52. 

27 Ibid., 8. 4, now Bankruptcy Act, 1914, s. 1 (1). 

28 Ibid., s. 4 (c), now Bankruptcy Act, 1914, s. 1 (1) (c). 
29 Ibid., s. 6, now Bankruptcy Act, 1914, s. 4 (1) (d). 
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them from the catalogue of acts of bankruptcy, the Act left it open 
whether English bankruptcy legislation took notice of acts of bank- 
ruptcy by British subjects and others, wherever committed, even if 
the act of bankruptcy had no direct effect in England.*° 

The Bankruptcy Act, 1914,°' attempted to remedy this defect 
by inserting a provision °? defining the categories of debtors who 
were subject to the Act, irrespective of the somewhat more limited 
provisions defining the jurisdiction of English courts in respect of 
creditor’s petitions.” Inasmuch as this provision relied strongly 
on residence or trading in England, it was a step in the right 
direction. However, it defined the sphere of operation of the 
English Bankruptcy Act by reference to jurisdiction over the person 
of the debtor and failed to establish satisfactorily to what extent 
acts of bankruptcy committed abroad attract the operation of the 
English bankruptcy legislation. Thus the question to what extent 
acts committed abroad are acts of bankruptcy in England remained 
open and continued to attract the attention of English courts. It 
was solved with the help of rules of the conflict of laws which the 
courts developed gradually. 


II. JURISDICTION IN BANKRUPTCY AND THE COURTS 


As set out above, the Bankruptcy Act, 1888, and, with the 
exception of fraudulent preference, the Act of 1869, enumerating 
the acts of bankruptcy in terms identical with those employed in 
section 1 (1) of the Act of 1914, defined only the types of trans- 
actions which were affected by them. Among these, conveyances 
for the benefit of creditors generally, fraudulent conveyances and 
conveyances constituting fraudulent preferences, fell under the 
jurisdiction of English courts if made in England or elsewhere. In 
so far as the jurisdiction in bankruptcy was extended to these 
transactions, now contained in section 1 (1) (a)-(c) of the Act of 
1914, no matter where they had taken place, it was too wide; in 
so far as concerned all other acts of bankruptcy, such as departing 
out of England, or being out of England and remaining out of 
England with intent to defeat creditors (section 1 (1) (d) of the 
Act of 1914), no choice of law clauses were attached. The result 
was that jurisdiction could be assumed on a strictly territorial basis 
or that it could be extended to persons and acts abroad, no matter 
how slender their connection with England. Thus the courts were 
forced to develop their own rules of conflict of laws. 


1. Rules of the Conflict of Laws: section 1 (1) (d). First Phase. 
To take the second alternative first. In the case of Re Crispin,*4 
Mellish L.J. stated that a foreign trader committing an act of 


30 See Foote in Clunet, II (1884), p. 225 at p. 280. 
31 4 & 5 Geo. 5, c. 59. 

82 Section 1 (2). 

33 Section 4 (1) (d). 

34 (1873) L.R. 8 Ch. 874, 380, 381. 


“Ocr. 1949- JURISDICTION IN BANKRUPTCY 461 


bankruptcy in England was subject to English bankruptcy laws, 
even if he did not reside or carry on business here. He held that 
physical presence attracted the bankruptcy laws and that a 
` departure in the sense of section 1 (1) (d)** of the Act of 1914 was 
an act of bankruptcy for the purpose of the Act. On the other 
hand, this case established that a foreigner not domiciled in England 
and not carrying on trade in England who quits England without 
having committed an act of bankruptcy cannot subsequently be 
made a bankrupt. For the same reason a person who remains out 
of England cannot be subject to the English bankruptcy laws if he 
is a foreigner remaining in his own home, but he is subject to these 
laws if he has his home or place of business in England. 


(a) Nationality and Jurisdiction in Bankruptcy. 

It will be noticed that the vague term ‘ foreigner’, otherwise 
unknown in the conflict of laws, was employed by the court. It 
may be interpreted as a reference to the nationality or the domicile 
of a person, but it would appear that the Court of Appeal in 
Re Crispin relied on the debtor’s nationality. This conclusion is 
borne out by the decision in Ex p. Blain, re Sawers,** where the 
principle, alleged to be one of public international law, that every 
State is competent to legislate within certain limits only °” was made 
the basis of the jurisdiction of English courts under the Bankruptcy 
Act. Cotton L.J. said: ‘all laws of the English Parliament must 
be territorial; they apply to and bind all subjects of the Crown who 
come within the fair interpretation of them, and also all aliens who 
come to this country and who during the time they are here do any 
act which . . . comes within its provisions’ (at p. 581). James 
and Brett L.JJ. concurred (at pp. 527, 529), but Brett was inclined 
to allow jurisdiction over a foreign national domiciled in England, 
even if he had not committed an act of bankruptcy in England. 
The views expressed in these two cases were followed by the Court 
of Appeal in Re Pearson.*® 

Thus in the period between 1878 and 1892 the principles of the 
conflict of laws in matters of bankruptcy were enriched by the 
following rule: 

Where the bankruptcy legislation does not provide otherwise 
(as it does by the proto-typical provisions which are now to be 
found in section 1 (1) (a)—(c) ), its provisions extend— 

(1) to all British subjects, no matter where the act of bank- 

ruptcy is committed ; 

(2) to those foreign nationals who commit an act of bankruptcy 

while present in England, or, possibly, who are domiciled 


35 Bankruptcy Act, 1869, e. 6 (3); Bankruptcy Act, 1883, s. 4 (1) (a). 

36 (1879) 12 Ch. D. 522. 

37 For the meaning of the term ‘ legislative competence ', see Thakur Jagannath 
Baksh Singh [1946] A.C. 327 at p. 386 (P.C.). 

38 [1892] 2 Q.B. 268. 
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in England and commit an act of bankruptcy in England 
or abroad. 

Lord Davey in Cooke v. Chas. Vogeler Co.,*° like Brett L.J. 
before him in Ea p. Blain, was well aware of this development 
when he said: 

<... Eæ p. Crispin laid down that a foreigner . . . in England 
is subject to the bankruptcy laws, but it is the act of bankruptcy 
which gives the court jurisdiction, and in the case of a foreigner 


that act of bankruptcy must be committed in this country ...’. 


(b) Present rule: s. 1 (2). 

Inasmuch as the new rule claimed that the Bankruptcy Act 
applied to all British subjects irrespective of where they were 
domiciled or resident, and irrespective of where the act of bank- 
ruptcy was committed, it was clearly too wide. The interaction of 
the principle extending the Act to a limited class of aliens and of 
the principle claiming jurisdiction over every British subject created 
the balanced rule which is embodied in section 1 (2) of the Act of 
1914. The general effect of section 1 (2) is not to extend the juris- 
diction over foreigners appreciably beyond that previously allowed 
by the courts,*! but to restrict that over British subjects to the 
same extent as that exercised over foreigners. This subsection is 
a proper rule of the conflict of laws, which determines whether the 
English Bankruptcy Court has jurisdiction over the person of a 
particular debtor. However, one effect of the codification was that 
the criterion whether jurisdiction exists over the person of the 
debtor t? was divorced from the additional requirement in the case 
of foreigners that the act of bankruptcy must be committed in 
England. As a result, this latter requirement has been neglected 
at times. As will be shown in the next paragraph it cannot be con- 
tended that it has been abrogated by section 1 (2), notwithstanding 
the fact that the express provisions of section 1 (2) are to a great 
extent identical with those developed by the courts in respect of 
section 1 (1) (d). 


2. Rules of the Conflict of Laws: s. 1 (1) (d). Second Phase. 


There was, on the whole, no need to develop a further rule of 
the conflict of laws to determine what objects or what types of 
transactions were subject to English bankruptcy legislation. A 


39 [1901] A.C. 102, 113, 114. 

40 (1879) 12 Ch.D. 522, 529. g 

41 But note the introduction of s. 1 (2) (c) and (d), which confers jurisdiction in 
bankruptcy in respect of acts done in England by means of an agent carrying 
on business there, or by members of a firm or partnership trading in England. 

42 This jurisdiction is sometimes called jurisdiction ratione persone. See Judge 
Hudson (dissenting) in the Panevezys-Saldutiskis Railway Case, P.C.I.J., 
ser. A/B, No. 76, at p. 44. 

43 This jurisdiction is sometimes called jurisdiction ratione materia. See Hudson, 
loc. cit. 
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British subject fell under the operation of the English bankruptcy 
laws no matter where the act of bankruptcy was committed. An 
alien of the limited class subject to the operation of the English 
bankruptcy laws had to commit an act of bankruptcy in England.** 
However, one provision (section 1 (1) (d) of the Act of 1914) did 
not fit into the scheme for it provides that an act of bankruptcy 
is committed— 

‘if with intent to defeat or delay his creditors he 
departs out of England, or being out of England remains out of 
England . 

Here the distinction, based upon the division of legislative 
competeùce over British subjects anywhere and aliens resident in 
England, broke down. Not all British subjects are resident in 
England, and resident aliens frequently show a desire to return 
home. 

Yet both classes of persons appear at first sight to run the risk 
of committing an act of bankruptcy in England by showing a 
preference” for their foreign home. The Court of Appeal in 
Ex p. Crispin ** negatived this view by stating: 

‘If a domiciled Englishman, who is being pressed by his creditors, 
and has been served with a writ, were to leave England, and so to 
escape being served with a debtor’s summons, there would be strong 
evidence that he intended to defeat or delay his creditors, because 
England is the proper, if not the only place for him to be made a 
bankrupt in, and if he cannot pay his debts, he has no right to 
avoid being made a bankrupt there.** But we do not think that 
the same reasoning applies to a foreigner who comes to England 
for a temporary purpose and leaves England to return to his own 
home. . .’. 

‘A foreigner not domiciled in England, and not carrying on 
trade in England, who quits England without having committed 
an act of bankruptcy, cannot be made a bankrupt upon an alleged 
act of bankruptcy committed out of England’. ‘He can be 
followed to his own home ’.** It may be argued that the distinc- 
tion drawn in Re Crispin in respect of acts of bankruptcy in the 
sense of section 1 (1) (d) of the Act of 1914 *° concerns only the 
burden of proof.*° It may be said that the intention to delay or to 
defeat creditors is more easily established when a person resident 
or trading in England departs from England than in the case of a 
person resident and trading abroad. However, the act of 


44 For the exceptions in the cases now specified in s. 1 (a)-(c), see below. 

45 (1878) L.R. 8 Ch. 374 at p. 381. 

48 See also Re Brandon (1884) 25 Ch.D. 500, 502. 

47 At p. 879. See also Ex p. Pascal, me ayr (1876) 1 Ch.D. 509, 512 (C.A.); 
Cooke v. Chas. Vogeler Co. [1901] A 102. 

48 At p. 881. See also Re Brandon (1884) is Ch. D. 500, 502. 

49 Bankruptcy Act, 1869, s. 6 (8); Bankruptcy Act, 1883, s. 4 (1) (d). 

50 As regards burden of proof in s. 1 (1) (d), see Re Wood (1872) L.R. 7 Ch.App. 
302. 
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bankruptcy defined in section 1 (1) (d) consists of an objective and 
of a subjective element. It would appear that the objective element 
is restricted to persons resident or trading in England at the time 
when the subjective element, the intent to defeat creditors, arises, 
and to those debtors resident or trading abroad who, upon leaving 
England, go underground abroad instead of returning to their usual 
place of residence or business. The objective element consists of 
departing out of England, or being out of England to remain out 
of England. In the first place, it would seem that a person not 
resident or trading-in England who, being out of England remains 
out of England, cannot commit an act of bankruptcy in the sense 
of section 1 (1) (d), even if he intends to delay or defeat his 
creditors. It would seem to follow, in the second place, that a 
person who departs out of England, where he is not domiciled and - 
after he has ceased to reside or trade in England, does not usually 
commit an act of bankruptcy either, if he goes home or sets up a 
new ‘home abroad, seeing that both situations are treated in the 
same provision. The only exception would appear to be that the 
debtor was resident or trading in England when the debt arose, or 
was about to mature, and the debtor subsequently returned to his 
former home country or any other country abroad, having mean- 
while given up his domicile, residence or business in England. To 
hold otherwise would mean to impose upon persons not resident 
or trading in England, a duty to appear in England in order 
to face their creditors, or to remain in England if they have reason 
to believe that there are English creditors. 

An examination of the practice of English courts does not yield 
a clear-cut result. In most cases where section 1 (1) (d) or its 
forerunners were invoked the debtor was a trader domiciled and 
carrying on business in England *' who had gone abroad where he 
had no residence or business. In these cases it was held uniformly 
that the departure or the sojourn abroad coupled with the inevitable 
delay suffered by the creditors was an act of bankruptcy, seeing 
that a person must be deemed to have intended the natural conse- 
quences of his acts. However, in several cases the debtor carried 
on business in England and abroad and left England in order to 
return to his foreign house of trade. 

In Williams v. Nunn *? the debtor traded in England and in 
Ireland, where he resided. However, during the whole time of his 
residence in Dublin he continued to keep his former house in 
London; his name was upon the door and his wife and family 
resided there continually. The petition was heard upon the debtor’s 
departure for Ireland. Chambre J. directed the jury that the 


51 Bee, e.g., Re Woodier (1739) Bull.N.P. 39; Raikes v. Poreau (1786) Cooke's 
Bankrupt Laws 80; Re Osborne (1813) 2 V. & B. 177; Ex p. Kilner, re Bryant 
(1887) 8 M. & A. 722; Ex p. Bunney (1857) 1 De G. & J. 309; Ea p. Goater, 
re Finney (1874) 80 L.T. 620; Ex p. Campbell, re Campbell (1887) 4 Mor. 198. 

52 (1809) 1 Taunt. 270. 
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statute was not restrained to such: persons only who resided. 
in England but extended to all natural born subjects.** Upon a 
motion for a new trial, Mansfield C.J. expressed himself more 
cautiously. He said: ‘It does not exactly appear how long he was 
here before he again returned to Ireland, but on the facts of this 
case he is as little a resident out of this country and as little entitled 
to take that objection as can well be supposed. . .. While he is 
in England, a creditor is, as plaintiff thinks, about to arrest him. 
He instantly quits England and returns to Ireland. Is not this an 
act of bankruptcy? . . . he may be arrested here and... if he 
lies in prison for two months he will be a bankrupt. To avoid an 
arrest he runs away, and it is said that this makes a distinction. 
I will suppose that in returning to Ireland he is going to his house 
or place of trade; but he does not go as for the purpose of going 
home; by his own confession it is to avoid arrest. If he was not 
liable to the bankrupt laws of this country immediately upon his 
landing here, how long was it necessary that he must stay before 
that liability would accrue? Everyman coming hither knows that 
he must be subject to the law, and any personal contact which he 
makes may be enforced according to law. It seems... tobe... 
a necessary consequence . . . that if to avoid the ‘process of the 
country he goes away so that no proceedings by action can be taken 
against him he shall be nevertheless liable to the other mode which 
the law points out, namely, a commission of bankruptcy’. 

The same question arose in Windham v. Paterson*+ where 

‘Lord Ellenborough said: ‘ He might be going for the very purpose 
of procuring funds for the payment of his creditors. If he departed 
with a bona fide intention to return he committed no act of bank- 
ruptcy, although in fact he never did return. No doubt a trader 
must be presumed to contemplate the consequences of his absence. 
A creditor certainly has a right to the person of his debtor for the 
purpose of application and importunity," but still, if he departs 
with an honest intention compatible with business he does not 
commit an act of bankruptcy ’. 

Gibbs C.J. in Warner v. Barber ** expressed himself in the same 
sense when he said: 

‘That (he) withdrew himself from such creditors as were dis- 
posed to arrest him is clear from the facts; the question is: was 
the going abroad an act of bankruptcy? It is undeniable that (his) 
creditors were delayed. But if there be no intent to delay, the cir- 
cumstance of departing from the realm whereby delay is occasioned 
is no act of bankruptcy. (He) had a right to go abroad to look 
after his property. If he went abroad from this motive, though 
delay was a consequence, yet, if not intended, it is not an act of 


53 Mansfield C.J. observed that it also extended to aliens. 
54 (1815) 1 Stark. 144; 2 Rose 466. 

55 See also Holroyd v. Whitehead (1814) 3 Camp. 580. 
56 (1816) Holt N.P. 175. 
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bankruptcy, but if he went abroad from the other cause, the fear 
of arrest, though it concurred with the first and justifiable 
motive . . . it is an act of bankruptcy’. 

It appears that in these cases the courts were guided by two 
considerations. First, by departing the realm, the debtor deprived 
his creditors of their most effective means, at that time, of obtaining 
a commission of bankruptcy. It was provided by 1 Jac. 1, c. 15, 
and by subsequent Bankruptcy Acts until the modern codification 
in 1869 *7 that lying in prison for a specified period as a result of 
being arrested and committed to prison for debt, of any attachment 
for non-payment of money or of detention for a debt, was an act 
of bankruptcy. By his departure the debtor effectively prevented 
the creditors from taking steps towards obtaining a commission of 
bankruptcy. The introduction of debtor’s summonses ** and the 
possibility, created in 1888,°° of serving bankruptcy notices abroad 
removed the greater part of the obstacles which formerly prevented 
the courts from assuming jurisdiction in bankruptcy once the debtor 
had departed the realm. Second, the provisions of the Common 
Law Procedure Act, 1852, c. 76, ss. 18, 19, allowing service of 
notices of writs abroad, now developed in Order XI of the Rules 
of the Supreme Court, enabled creditors in a great number of 
instances to take proceedings by action against debtors who had 
gone abroad. This removed the additional ground, set out in 
Williams v. Nunn, for treating a debtor’s departure from England 
as an act of bankruptcy. As a result it was to be expected that 
the courts would adopt a more lenient attitude towards debtors 
who departed from England. This change becomes apparent in 
those cases where the debtor, although domiciled in England, had 
a residence abroad to which he returned. In Ea p. Brandon, re 
Trench,® the Earl of Selborne L.C. said: 

‘The question whether such an act of bankruptcy has been 
committed must be considered with regard to the circumstances 
of the foreign residence of the debtor. . . . Assuming that he 
retained his English domicile, still the original constitution of his 
foreign residence cannot, as far as the evidence goes, be said to 
have taken place with the intention of defeating or delaying his 
creditor. 

“I cannot leave out of consideration that France is a civilized 
country in which creditors can sue their debtors. It does not appear 
that the petitioning creditors have been in any way baffled by the 
debtor in the pursuit of their remedy against him. Can we, upon 


57 See 6 Geo. c. 16 (1825), s. 6; 12 & 13 Vict. c. 106, s. 69; 24 & 25 Vict. 
c. 184, s. 71. 

58 Nowa. 1 (1) (g) of the Bankruptcy Act, 1914. 

5° Bankruptcy Rules, 1883, r. 148 (see 53 L.J.Ch. 2), now Bankruptcy Rules, 
1915, r. 158. It is interesting to note that Re Crispin was decided prior to 
the introduction of this provision. . 

60 (1809) 1 Taunt. 270. 

62 (1884) 25 Ch.D. 500 (C.A.). 
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the principle that man must be taken to intend the natural conse- 
quences of his acts, say that he remained out of England with 
intent to defeat or delay his creditors? If a debtor had left this 
country in order to place himself beyond the reach of its laws, the 
presumption that by so doing he intended to defeat or delay his 
creditors might arise, but the present case is entirely different ’. 

Thus it would appear that in the absence of special circum- 
stances a debtor who returns to his foreign residence where he can 
be sued and served with notices concerning proceedings in England 
does not, and possibly cannot, commit thereby an act of bank- 
ruptcy in the sense of section 1 (1) (d). This view is supported 
by the decision of the Court of Appeal in Ex p. Langworthy, 
re Langworthy.*? Here the debtor, who was domiciled in England 
and had a residence in Argentina, where he had a business, left 
England for Buenos Ayres but broke his journey in France and 
Portugal. In these circumstances Lindley L.J. said: ‘. . . no 
doubt the debtor meant to go to Buenos Ayres to his property 
there, but he went to France and to Portugal with intent to defeat 
or delay the creditor who was before the court’. 

The principle arising from these cases may be formulated in 
one of two ways, one of which stresses the subjective, the other 
the objective element in section 1 (1) (d) of the Act of 1914. 

(1) It may be said that in the case of a debtor resident or 
trading in England a departure from England raises a presump- 
tion that the debtor intended to defeat or delay his creditors and 
that no such presumption arises in the case of a debtor, whether 
trading in England or not, who returns home. In the latter case 
evidence of the intent to delay or defeat creditors must be adduced. 

(2) Alternatively it may be said that in the absence of special 
circumstances the act of returning home, if the debtor resides 
abroad, is not a departure in the sense of section 1 (1) (d) and that 
a debtor residing abroad cannot commit an act of bankruptcy in 
the sense of section 1 (1) (d) unless he goes abroad without 
returning to his home. 

The combined effect of the cases appears to be that in spite 
of the somewhat obscure language employed by the-court in 
Re Crispin—notably its use of the terms ‘ Englishman’ and 
‘ foreigner ’—a further rule’ of the conflict of laws was added in 
respect of what is now section 1 (1) (d). Owing to the nature of 
the act of ‘ departing out of England, or being out of England, to 
remain out of England’, the rule combines the features of a rule 
of jurisdiction in respect of the person and of a rule concerning the 
nature of the subject-matter. 

In its original form, before section 1 (2) of the Act of 1914 
introduced a uniform principle of jurisdiction in respect of the 
person of the debtor, it may perhaps be paraphrased as follows: 


82 (1885) 3 T.L.R. 544. 
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In order to commit an act of bankruptcy in the sense of 
section 1 (1) (d)— 

1. A British subject or alien domiciled ** and resident in 
England must have left England with intent to delay or defeat his 
creditors. This intent is presumed if creditors have been in fact 
delayed. 

2. A British subject domiciled but not resident in England must 
have left England for a destination other than his ordinary residence 
or place of business. i 

8. An alien not domiciled in England and not resident or 
carrying on trade in England must have left England after having 
committed an act of bankruptcy in England.“ But 

4. An alien not domiciled in England and not resident or 
carrying on trade in England who has left England before com- 
mitting an act of bankruptcy does not commit an act of bankruptcy 
by departing from or by remaining out of England: 

The first and second propositions were discussed in Re Brandon ** 
and in Re Langworthy °* where the court pointed out that the 
foreign residence of the debtor must be considered. The third 
proposition was originally laid down in Re Crispin (supra) and was 
followed in Ew p. Gutierrez ° which involved a debtor’s summons 
against an alien who had come to England for a temporary purpose 
and had then returned home. James L.J. said : ‘I should not have 
thought it possible, after the distinction between an Englishman 
and a foreigner had ‘been so clearly explained by Mellish L.J. in 
Ea p. Crispin that such an order could have been made ’.** 

Section 1 (2) of the Act of 1914 modified the rule only in so far 
as it abolished the distinction between British subjects and aliens 
and clarified doubts by replacing ‘ domicile’ by ‘residence’. The | 
term ‘ person’ must therefore be substituted for ‘ British subject’ 
and ‘alien’. There is jurisdiction over British subjects and aliens 
alike if at the time when the act of bankruptcy they (a) were 
personally present in England or (b) were ordinarily resident or 
had a place of residence in England, or (c) carried on business in 
England personally or by means of an agent or manager, or 
(d) were members of a firm or a partnership which carried on 
business in England. 

An act of bankruptcy in the sense of section 1 (1) (d) is 
committed if with intent to delay or defeat their creditors they 
depart from England or remain out of England in the circumstances 
defined in clauses (a)-(d) of section 1 (2). It has been shown 


63 Tt appears that in the cases discussed above, and in particular in Re Crispin 
and in Re Brandon, the term domicile was not necessarily used in its technical 
sense. 

64 Thus the effect of s. 1 (1) (d) is purely nominal in this case. 

65 (1884) 25 Ch.D. 500, 602. 

66 (1885) 3 T.L.R. 544. 

67 (1879) 11 Ch.D. 298. 

88 At p. 812. 
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that a person residing abroad who fulfils the requirements estab- 
lishing jurisdiction according to section 1 (2) (c) and (d) does not 
. easily commit the act of departing out of England if he carries 
on his business by means of an agent or manager, or if, while 
residing abroad, he is a member of a firm or a partnership carrying 
on business in England. Certainly such a person does not commit 
an act of bankruptcy by remaining out of England. The require- 
ments of section 1 (2) and section 1 (1) (d) overlap, but they do 


> not coincide. 


8. Section 1-(1) (a)-(c). 

We must now turn to section 1 (1) (a)-(c) of the Act of 1914 
whereby certain transactions in England or elsewhere are declared 
to be acts of bankruptcy for the purpose of the Act. It is clear, 
in the first place, that this choice of law clause does not define the 
circle of persons who are affected by the operation of the provision. 
This was not done until 1914, when the rule of the conflict of laws 
which is now embodied in section 1 (2), and which was discussed 
above, was made to extend to the transactions mentioned in 
section 1 (1) (a)-(c). It is clear, in the second place, that in the 
absence before 1914 of a rule of the conflict of laws determining 
jurisdiction over the person of the debtor the choice of law clauses 
in respect of the transactions set out in section 1 (1) (a)-(c) were 
too wide. Here again, the Court of Appeal in Re Crispin provided 
the corrective by adding a proviso to the choice of law clause. Not 
every conveyance in England or elsewhere of the kind enumerated 
in section 1 (1) (a)-(c) is an act of bankruptcy. No doubt it is an 
act of bankruptcy if carried out in England, but if executed abroad, 
it is so only if the conveyance is to operate according to English law. 
This was the view expressed by Mellish L.J.,°° who drew from this 
premise the following conclusions :— 

Only a conveyance executed abroad by a person domiciled in 
England is caught by the Act, being a conveyance governed by 
English law. A conveyance executed abroad by a person domiciled 
abroad is not an act of bankruptcy, being governed by foreign law. 
The House of Lords in Cooke v. Chas. Vogeler Co.” approved the 
tule and the Court of Appeal in Re Debtor (No. 886 of 1985)” 
followed this view. 

Nevertheless, it would appear that the choice of law clause in 
its amended form, like every choice of law clause which is expressed 
in terms of domestic law and not of the conflict of laws, has only 
partially achieved its purpose. As the law now stands, a convey- 
- ance abroad of movables in England may he an act of bankruptcy 
for the purpose of section 1 (1) (a)-(c) if executed by a person 


e? (1873) L.R. 8 Ch.D. 874, 380. 
7o £1901] A.C. 102, 113. 
71 [1986] Ch. 622. 
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domiciled in England. Again, every conveyance abroad of 
immovables, and possibly of individual movables, in England, 
whether executed by a person domiciled in England or abroad, may 
constitute an act of bankruptcy. On the other hand, no universal 
assignment abroad by a person domiciled abroad of movables in 
England is caught by the Act, notwithstanding that the conveyance 
may operate in England as a universal assignment.” This omission 
could have been remedied if the words of Mellish L.J. had been 
understood to include every conveyance which is to operate accord- 
ing to English law, including its rules of the conflict of laws. 
However, it is probably too late to remedy this defect and certainly 
too late to substitute for the test laid down by Mellish L.J. to the 
effect that the conveyance must operate according to English law, 
the more general criterion that it must operate in England, i.e., 
according to English domestic law or the English rules of conflict 
of laws. In its present form the rule in Cooke v. Chas. Vogeler 
Co. (supra) is perhaps to be explained on the ground that it 
purports to apply the principle of the division of legislative com- 
petence. If the bankruptcy laws apply to all British subjects who 
fulfil the conditions of section 1 (2), and if English law governs all 
British subjects (which it does not), then the rule is in accordance 
with principle. The same applies to the converse rule applicable 
in the case of aliens. However, the premise is false, since British 
nationality does not attract the application of English law. 

Once the original choice of law clause in the Bankruptcy Acts 
of 1869 and 1888 had been thus restricted, the need for a choice of 
law clause determining jurisdiction over the person of the debtor 
had practically disappeared, but it would seem that the ‘ negative 
and restrictive provision ’** now contained in section 1 (2) of the 
Act of 1914, while creating a uniform jurisdiction in respect of the 
persons subject to the Act for all situations covered by section 1 (1), 
has not altered the substance of the choice of law clause in respect. 
of the type of the transaction in any substantial degree. 


To sum up: 


(1) Section 1 (2) provides a rule of the conflict of laws determining 
the jurisdiction over the person of the debtor which applies to 
all acts of bankruptcy enumerated in section 1 (1). 

(2) Section 1 (1) (a)-(c) is limited by a rule of the conflict of laws 
in respect of the type of transaction covered by the Act. 

(8) Section 1 (1) (d) is limited by a separate rule of the conflict of 
laws which combines the features of a rulé determining the 
type of transaction and the class of debtor covered by the Act. 


72 But see Dulany v. Merry [1901] 1 Q.B. 536. 
73 Cooke v. Chas. Vogeler Co. [1901] A.C. 102, 118, per Lord Davey. 


Ocr. 1949 JURISDICTION IN BANKRUPTCY 471 


TIL. RECENT TRENDS 


In the light of the principles developed above it is now possible to 
examine the conclusions of the Court of Appeal in Re a Debtor 
(No. 885 of 1947).74 

A Roumanian citizen, who had a place of residence in England 
where he carried on a business, appealed against assessments in 
respect of unpaid excess profits tax. On the day when the assess- 
ments were confirmed he left England for Eire and did not return. 
Heisent his wife a power of attorney in exercise of which she sold 
the business. E 

The Crown obtained an order giving leave to serve a bankruptcy 
petition out of the jurisdiction in accordance with rule 158 of the 
Bankruptcy Rules, 1915. This order was discharged on the ground 
that leave to serve out of the jurisdiction could not be granted 
seeing that the debtor was a foreigner residing abroad and therefore 
not subject to the jurisdiction of the bankruptcy laws. 

‘The Court of Appeal held that there was jurisdiction. 

The case involved three questions. First, does the Bankruptcy 
Act, 1914, extend to aliens? The wording of section 1 (2) of the 
Bankruptcy Act answered this question in the affirmative. Second, 
was the debtor a ‘ debtor’ in the sense of section 1 (2) of the Act 
which provides: ‘. . . the expression ‘‘ a debtor ”, unless the con- 
text otherwise implies, includes any person, whether a British 
subject or not, who at the time when any act of bankruptcy was 
done or suffered by him ... (c) was carrying on business in 
England, personally, or by means of an agent or manager’? The 
-Court of Appeal held that notwithstanding that he had left England 
before the act of bankruptcy occurred and had sold the business, 
he was so carrying on business for he had unpaid debts. The court 
relied on the combined operation of the Married Women’s Property 
Act, 1882, s. 1 (5), the Bankruptcy and Deeds of Arrangement 
Act, 1918, s. 12 (1), the Bankruptcy Act, 1914, s. 25, as well as 
on Re Dagnall™®; Re Clark.” Third, was an act of bankruptcy 
` in the sense of section 1 (1) (d) of the Bankruptcy Act committed 
by the debtor, an alien, who, having given up his business and his 
residence in England, remained out of England? The Court of 
Appeal had no doubt that a strong prima facie case had been 
made out.” 


1. Jurisdiction in respect of the person of the debtor. 


As shown above, it was recognised more than seventy years ago 
that the bankruptcy laws extend to aliens. Section 1 (2) of the 


74 [1948] 2 All E.R. 588; 64 T.L.R. 446. 

75 [1896] 2 Q.B. 407. 

76 [1914] 3 K.B. 1095. 

77 The petition did not rely on the first part of s. 1 (1) (d), viz., that the debtor 
had departed out of England with intent to defeat or delay his creditors. This 
ground was excluded by s. 4 (1) (c), in view of the delay in the presentation of 
the petition. 
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Act of 1914 which repeats this rule is merely declaratory of an 
established practice. Inasmuch as section 1 (2), which defines the 
term ‘debtor’ for the purpose of the Act, added the requirement 
that the debtor must fulfil a residence qualification or must have 
traded in England, the Act adopted and extended a principle 
enunciated in older statutes and in previous decisions where it was 
restricted to aliens. It now appears that its express application 
to British subjects has opened a dangerous path. The principle . 
purported to reflect the division of jurisdictions among different 
countries, as derived from a division of legislative competence. The 
Court of Appeal held that it was impossible ‘ that the reference to 
carrying on business in the definition of a debtor is to be construed 
in a.different way from the corresponding reference ‘in relation to 
- married women’ (section 125, which was repealed by 25 & 26 
Geo. 5, c. 30, Second Schedule) and thus extended the meaning of 
‘carrying on business’ in England to that of ‘having unpaid 
debts’ 7’ in England. 

These considerations, taken from the domestic rule as to whether 
or not a woman in England was to remain subject to the Bank- 
ruptcy laws after having ceased to trade, are applied by the Court 
of Appeal to determine international jurisdiction where the question 
was whether a trader who had given up his business and had gone 
abroad remained subject to English courts. The work of the courts 
during the past seventy years is disregarded, restricting and 
defining the conditions under which a foreigner is subject to English 
bankruptcy law—described above as the ‘ First Phase ’—and-a 
situation is restored which existed before the decision ‘in Re 
Crispin. The words of James L.J. in Re Gutierrez (supra) ring 
true once again: ‘I should not have thought it possible, after the 
distinction between an Englishman and a foreigner had been so 
clearly explained by Mellish L.J. in Ew p. Crispin that such an order 
could have been made’. 

The fact that the Married Women’s Property Act had not been 
passed when Re Crispin was decided does not appear to affect the 
issue for the reason set out above. 


2. Jurisdiction in respect of the type of transaction. 
(a) Section 1 (1) (d): ; 

By reading the words concerning jurisdiction over the person of 
the debtor of section 1 (2) in their extendéd form as developed by 
the Court of Appeal into the relevant subsection (d) of section 1 (1), 
which defines the acts of bankruptcy, the court precluded itself from 
considering the rule of the conflict of laws concerning the type of 
transaction which was developed during what has been described 
above as the ‘ Second Phase’. i 

At the time when the alleged act of bankruptcy was committed . 


78 At p. 537. 
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by remaining out of England with intent to defraud his creditors, 
the appellant was neither present nor resident in England, and 
even if it should be assumed with the Court of Appeal that for the 
purpose of establishing jurisdiction according to section 1 (2) the 
appellant must be deemed to be carrying on business in England 
because he had unpaid debts there, it cannot be assumed that he 
must be deemed to be carrying on business in person. Personal 
trading, however, is necessary in order to constitute an act of bank- 
ruptcy in the sense of section 1 (1) (d), while trading by means of 
an agent or through members of a firm or partnership and, it is 
believed, by means of a notional business, does not. 

The authorities are somewhat inconclusive seeing that they 
either date from the time before the decision in Re Crispin,” or 
that the debtor, being domiciled and ordinarily resident in England 
went underground abroad after having departed in good faith on 
legitimate business.*° However, it would appear that, in the 
absence of continued personal trading in England, no act of bank- 
ruptcy is committed if the debtor returns to his home abroad and 
remains there, if he can be reached. It may therefore be relevant 
whether the debtor returned to his established residence abroad and 
whether he could either be served there with a bankruptcy notice 
arising out of an act other than that mentioned in section 1 (1) (d), 
or whether notice of a writ could be served upon him and whether he 
could be sued there. In the absence of a previous residence abroad 
and failing the means of reaching him or enforcing a claim there, 
it may well be that an act of bankruptcy in the sense of section 1 
(1) (d) was committed. But it would appear that in the absence 
of evidence to this effect the appellant had not committed an act 
of bankruptcy in the meaning of section 1 (1) (d). To assume the 
contrary would be to act in the teeth of the decision of the same 
court in Re Brandon (supra). ` 

As shown above, it is a well-established principle ‘that a 
foreigner . . . in England is subject to the bankruptcy laws, but it 
is the act of bankruptcy which gives the court jurisdiction, and 
in the case of a foreigner that act of bankruptcy must be committed 
in this country ’.*' The Court of Appeal held that for this 
proposition to be true today ‘ there must be implied somewhere in 
the relevant words a restriction of the operation of these provisions 
in the case of a person being out of England who is not a British 
subject. .. . it is quite impossible to make such an implication 
and the argument that a British statute does not apply to an act 
done by a foreigner out of this country seems to me to be entirely 
misplaced, because in this case the British legislature has said that 


79 (1878) L.R. 374. 

80 Compare Ez p. Kilner, re Bryant (1837) 3 M. & A. 722; Ex p. Bunney (1857) 
1 De G. & J. 309 at p. 314, with Re Campbell (1887) 4 Mor. 198. 

81 Per Lord, Davey in Cooke v. Chas. Vogeler Co. [1901] A.C. 102, 113. 
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it shall apply °.” However, as shown above, the rule concerning 
jurisdiction over the person of the debtor laid down in section 1 (2) 
did not add an extension of the Bankruptcy Act to foreigners by 
equating it to the jurisdiction exercised over British subjects. 
Generally speaking, it did the reverse, by restricting the jurisdiction 
over British subjects to the limit of jurisdiction exercised over 
foreigners. Moreover, it did not extend English jurisdiction as 
developed in respect of the nature of the act of bankruptcy. 


(b) Section 1 (1) (a)-(c). 

The rules of the conflict of laws concerning the types of 
transactions covered by the Act as developed by the courts in 
respect of section 1 (1) (a)-(d) were not touched by the Act of 1914. 
This was recognised by the Court of Appeal inasmuch as Lord 
Greene discussed at length the relevant passages in Cooke v. Chas. 
Vogeler Co. (supra) and Re Debtors (No. 886 of 1985) (supra) which 
laid down that the conveyances envisaged in section 1 (1) (a)-(c) 
must operate according to English law. If this rule was not 
abrogated by the Act of 1914 it would appear that the rule of the 
conflict of laws developed with regard to section 1 (1) (d) by the 
decisions in Re Crispin, Ex `p. Pascal, Re Brandon and Ea p. 
Gutierrez and others should also have been taken into account, for 
the petition before the court was based on section 1 (1) (d) and 
not on section 1 (1) (a)-(c). 

The observations of the court in respect to Cooke v. Chas. 
Vogeler Co. and Re Debtors (No. 886 of 1935) to the effect that 
conveyances abroad in order to be caught by section 1 (1) (a)-(c) 
must operate according to English law were merely obiter. 
However, in view of the criticisms raised above when discussing the 
rule laid down in these cases, it is interesting to note that by 
stressing the importance of an English domicile, the sphere of 
operation of section 1 (1) (a)-(c) remains severely restricted. The 
hope that universal assignments by a person domiciled abroad of 
movables in England may be caught by section 1 (1) (a)-(c) would 
thus appear to be more remote than ever, although in every other 
respect such an assignment will be recognised here. However, in 
two passages Lord Greene referred to the test whether the assign- 
ment is intended to operate by the laws of England.** Since 
intention is irrelevant in the conflict of laws regarding movables, 
and since it is agreed that universal assignments of movables are 
not governed by the lex situs, there is some ground for holding 
that these words have the following meaning: a conveyance by a 
person domiciled abroad may be caught by section 1 (1) (a)-(c) if 
the assignor intends to assign movables in England and the assign- 
ment operates here whether in virtue of English domestic law or of 


82 [1948] 2 All E.R. 533 at p. 539. 
83 [1948] 2 All E.R. 533 at pp. 540, 542. 
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foreign law which is applicable according to the English rules of the 
conflict of laws. 

Following Ex p. Blain, re Sawers,** the court discussed the 
question whether an English statute which extends to a limited 
number of foreigners is contrary to the comity of nations, and 
found that it was not. This question can arise only if we accept 
the original Dutch doctrine which assumed a division of legislative 
competence. Today this doctrine is on the whole discarded, and 
it is recognised that each country is free to determine when its own 
law and when foreign law is to be applied. The only limit is 
that imposed by international law which prohibits illegal discrimi- 
nation and requires the observance of the minimum standards of 
civilised nations. Be that as it may, an English court is bound to 
apply an English statute even if contrary to international law, 
but if possible the statute must be interpreted so as not to conflict 
with international law.*° Nevertheless, as shown above, the 
doctrine may be still useful where it is necessary unilaterally to 
limit the application of English administrative, criminal and bank- 
ruptcy law, and the development traced here has been much 
influenced by it. However, no cases can be found where foreign 
countries have complained when the usual limits of jurisdiction 
over persons and transactions were exceeded. The Court of Appeal 
examined this question in the light of possible violations of the 
comity of nations. It may be that this term embraces the principles 
here discussed under the head of international law. If the court 
wished to refer to the principle of comity developed by the Dutch 
school where it served to explain why foreign law must be applied 
by the courts of the forum, it is difficult to see how this principle 
can be applied here. 

To sum up: If the principles here advanced are applied to Re a 
Debtor (No. 885 of 1947),°° it follows that English courts had no 
jurisdiction on the ground that there was no jurisdiction— 

(a) over the person of the debtor according to section 1 (2) of 

the Act of 1914; and 

(b) in respect of the transaction according to section 1 (1) (d) 

of the same Act, in the absence of evidence of the nature 
indicated above (III (2) (a)). 

In these circumstances it is impossible to seek for an alternative 
remedy ‘in the provisions of section 122 of the Act of 1914 (which 
still applies in Eire), according to which bankruptcy courts in the 
Empire act as auxiliaries to each other. There is also little comfort 
in the advice given by the Court of Appeal in Re Crispin (supra) *” 


84 (1879) 12 Ch.D. 522, 527, 529. 

85 Mortensen v. Peters (1906) 14 8.L.T. 227; 43 S.L.R. 872. Lauterpacht in 
(1989) 25 Transactions of the Grotius Society, 51 fi. 

86 [1948] 2 All E.R. 533; 64 T.L.R. 446. 

87 At p. 881. 
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aa in Re Brandon (supra) ** to the effect that the creditor can 
follow the debtor to. his own home, seeing that the claim in the 
ease under review was based’on a revenue law which may possibly 


be ‘disregarded abroad. 
K. Liestetn*. 


88 -At p. 503. 
* Dr. Tipster is a Lecturer in Tay at the ‘University of Cambridge. 


REGISTERED CONVEYANCING AND THE 
LAND LAW—A REPLY 


Tmerr has been so little discussion of the principles of registration 
of title in England that it is worth while pursuing further some 
of the points which have emerged from my review! of Professor 
Potter’s Principles of Land Law under the Land Registration Act 
and of his article ? in reply to my criticisms. I shall therefore deal, 
as briefly as possible, with the five major issues indicated in 
Professor Potter’s article, ignoring many of the minor points which 
might otherwise distract attention from what is really important. 

First, as to the nature of the interest vested in the registered 
proprietor. The view which is, perhaps, more generally accepted is 
that this interest is an estate the nature and incidents of which are 
governed by the ordinary rules of common law, equity, and statute, 
as modified by the Land Registration Act. Professor Potter, as I 
understood his book, contended that the nature and incidents of 
this interest were governed exclusively by the Land Registration Act. 
It now appears, however, that I was mistaken in my interpretation 
of his attitude. We are now told ° that the destruction of the ‘ old 
common law owner beneficially entitled ° does not necessarily mean 
that the registered proprietor has no common law estate, and that 
although the learnéd author finds it difficult to see what sort of a 
ghost of a common law estate is left... it may be material for 
purposes of enjoyment as distinct from disposition ’ —a surprisingly 
material ghost. 

If the matter were to remain there, it would be sufficient, and 
justifiable, to claim that Professor Potter now accepts the first 
of the two views propounded in the last paragraph. But the 
position is not yet so simple. ‘The real issue’, he now writes, ‘ is 
whether a registered proprietor has a statutory estate and, if he 
has, whether he also has a common law estate conferring rights of 
disposition independently of the Act but affecting the legal estate. 
These propositions are, of course, severable.’ This passage, though 
not free from ambiguity,’ seems to indicate that Professor Potter 
is now propounding a theory of dualism, whereby the proprietor 
has at the same time two separate interests, a ‘ statutory estate’ 
and a ‘common law estate’. The phrase ‘ Statutory estate ’ is not 


1 (1949) 12 Mod.L.R, 139. 
2 Ibid., p. 205. 
3. Ibid., p. 206. 
4 Ibid., p. 207. 

' § It is just possible that the two propositions, taken together, are intended to 
Tepresent my views, and that Professor Potter still maintains that the registered 
proprietor has a ‘ statutory estate’ only. But this latter view is 6o incompatible 
with his recent statements (referred to above) that I cannot believe that it 
represents his present attitude. 
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part of the accepted language of the law, and in consequence its 
meaning suffers from the uncertainty of novelty. Although. the 
learned author appears to use it, perhaps by oversight, as the exact 
equivalent of ‘ registered estate’, it must connote something other 
than merely ‘ the interest vested by statute in the proprietor ’, for 
such interest admittedly includes a ‘common law?’ interest of 
sorts, if only for the rather important purpose of enjoyment, and 
in any case the nature of this interest is the very matter in issue. 
Similarly it ought to differ from a ‘ statutory power to dispose of 
an estate’, and from a ‘statutory title to an estate’, though 
Professor Potter’s discussion of section 69 (4) and Chowood v. 
Lyall? raises doubts whether these distinctions are always pre- 
served. Probably the phrase means ‘an interest the nature and 
incidents of which are determined exclusively by the Land Regis- 
tration Act’. In that case, ‘common law estate’ probably means 
the legal estate of ordinary conveyancing, governed by the ordinary 
rules of common law, equity and statute, less those incidents (or 
their equivalents) which are part of the ‘ statutory estate’. But 
why the proprietor should have, at one and the same time, in his 
own right, as absolute, beneficial owner, two separate interests, and 
why those two interests are not permitted to merge into one, is a 
problem for which I can offer no solution. 

In his second and third sections, Professor Potter deals with 
my analyses of the position, in regard to registration, of legal . 
easements and of leases containing absolute prohibitions against 
alienation. Now the learned author had insisted, and still insists, 
that every interest in registered land must necessarily fall within 
one of three categories, ‘ registrable interests ’, overriding interests, 
minor interests. It was this theory which I sought to challenge, 
and the two analyses in question were used simply to demonstrate 
what I considered to be its invalidity. ‘Thus, by showing that a 
legal easement is not necessarily an overriding interest within 
section 70, I hoped to show that the three categories were not rigid, 
and by showing that a lease containing an absolute prohibition 
against alienation created an interest that was neither a ‘ registrable 
interest °? nor an overriding interest nor a minor interest, I hoped 
to show that the three categories were not exhaustive. A classifica- 
tion which is neither rigid nor exhaustive is unsatisfactory for the 
purposes of exposition and dangerous as a key to interpretation. . 
Unfortunately, I cannot have expressed myself with adequate 
clarity, for Professor Potter does not notice my major criticism, 
and, indeed, his article is based on the assumption that the validity 
of his three categories is unchallenged and unchallengeable. To 
take only one illustration, assuming that I am right in stating that - 
a legal easement noted on the register of the servient tenement is 
not, technically, an overriding interest, Professor Potter takes it for 
granted that it must therefore be a ‘registrable interest °’ so far as 
e Pp. 206-7. 
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the dominant tenement is concerned,’ and then proceeds to puzzle 
over the kind of ‘ registrable interest’ so created.* 

It is unfortunate that the first category is so ambiguously 
named. Although it is used in the Rules, the phrase ‘ registrable 
interest °’ does not occur in the Act, the nearest statutory equivalent 
being the ‘ interests in land in respect of which a proprietor can be 
registered ’ of section 2 (1), the section which Professor Potter uses 
as the origin of and authority for his three categories. Both phrases 


_ indicate those interests which are capable of registration, but I 


doubt whether Professor Potter would admit all such interests into 
his first category. Ignoring the fact that all legal estates in England 


-are capable of registration, what about the estate of a squatter 


whose possession has barred the right of the registered proprietor ? 


- It is an overriding interest within section 70, yet it is also capable 


of registration. Conversely, the phrase would suggest that an 
estate already registered is necessarily excluded. Yet it is quite 
possible that Professor Potter really intends to include only interests 
actually registered, though the distinction is not always maintained. 

Moreover, it is submitted with great respect that section 2 (1) 
cannot bear the meaning which Professor Potter places upon it. 
That section reads as follows: ‘Estates capable of subsisting as 
legal estates shall be the only interests in land in respect of which 
a proprietor can be registered, and all other interests in registered 


-land (except overriding interests . . .) shall take effect in equity 


as minor interests’. Now the first clause obviously does not mean 
either that all legal estates. are capable of registration, or that 
estates so ‘registrable’ or registered are the only estates capable 
of subsisting as legal estates. There is nothing here to prevent an 
estate subsisting as a legal estate although it is not a ‘ registrable 
interest ’, nor to prevent an overriding interest from subsisting as a 
legal estate, nor to prevent a legal estate, whether ‘ registrable ° or 
not, from being an overriding interest. The main subject of the 
second clause, ‘all other interests’, is clearly to be taken in 
apposition to the main subject of the first clause, ‘ estates capable 
of subsisting as legal estates’, so that the second clause simply 
amounts to this: interests not capable of subsisting as legal estates 
(either because they cannot be legal or because they are not estates) 
are to take effect in equity as minor interests, unless (as, e.g., in 
the case of rights in process of acquisition by prescription) they are 
overriding interests. The whole section is merely a direction to the 
Registrar: ‘ You must not register an interest not capable of sub- 
sisting as a legal estate, but treat it as a minor interest (or as an 


T Ibid., pp. 207-8. 

8 If it is a ‘registrable interest’, it is a ‘legal estate’ within the unfortunate 
definition in s. 3. Whether it is or is not a ' registrable interest ' is governed 
by s. 19 (2): If the title to the dominant tenement is not registered, the title to 
the easement cannot be registered (i.e., it is not a ' registrable interest '); if the 
title to the dominant tenement is registered, then the easement is registrable by 
entering it in the property register. In either case it is a valid legal easement. 
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overriding interest if it happens to be one)’. The essential classifica- 
tion is the traditional contrast between legal estates and other 
interests, whether legal or equitable, strained somewhat by the 
extremely wide definition of ‘legal estate’ in section 3. There is 
no indication of some novel triple classification such as Professor 
Potter suggests, and even if such a classification were in the mind 
of the draftsman, he has clearly abandoned it in later sections, as 
I tried to show in my review. 

Of the various detailed points raised by Professor Potter in this 
part of his article, one is sufficiently important to warrant further 
discussion, the apparent conflict between section 19 (2) and sec- 
tion 70 (3).. By the former section, the burden of an easement 
‘shall’ be noted in the register of the servient tenement, whereas 
by the latter, the burden ‘ may’ be noted at the discretion of the 
Registrar. Fortunately, further examination of the two sections 
quickly removes this difficulty. Section 19 (2) is concerned exclu- 
sively with express grants, which must be by registered disposition. 
If an easement is so created, it shall be automatically noted as part 
of the ordinary process of the Registry; there is nothing ambiguous 
about the word ‘shall ’—if necessary it would be enforced by 
mandamus. Easements arising in this way, being thus noted, never 
become overriding interests, and section 70 (8) never applies to 
them. But legal easements may arise in other ways, as by pre- 
scription or under a deed of grant executed before the first 
registration of the servient tenement. Here there is no registered 
disposition: section 19 does not apply, and there is no automatic 
noting. Such easements in the first instance are thus overriding 
interests to which section 70 (8) applies, and though they may be 
noted the Registrar has a complete discretion whether to note them 
or not. 

Section 101 deals with the manner of effecting those ‘ permis- 
sible’ dispositions which are not covered by earlier sections. 
Professor Potter suggested that this section should be so interpreted 
as to limit its application to interests arising under settlements and 
trusts for sale, and I took it to be an essential link in his argument 
that because section 101 (2) mentions overriding without any refer- 
ence to protection, therefore interests created under the section can 
be overridden even though they are protected on the register by 
notice or otherwise. I sought to challenge this link by pointing out 
that by section 101 (2) these interests are minor interests, that by 
section 101 (8) minor interests may be protected by notice, etc., and 
that by section 52 (1) interests protected by notice could not be 
overridden unless overridden independently of this Act. It seemed 
to follow that it is impossible to say that all interests under 
section 101 can be overridden even if protected by notice, for the - 
express words of section 52 must govern the silence -of section 101 
(2), and the words I have italicised prevent section 101 from 
creating by implication a special overriding power. As there is 
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thus no reason for excluding interests like easements for life from 
the section, so there is no reason for restricting its application to 
settlements and trusts for sale. Professor Potter now says that 
section 52 (1) does not assist my point, but the sentence which 
follows ® has obviously suffered some distortion and as it stands 
the paragraph is pointless. In the circumstances, -it is unfortunate 
that Profesor Potter did not prefer to give us his ‘more cogent 
reasons’ for rejecting my view. 

Finally, Professor Potter discusses my comments on section 107, 
the section which relates to contracts, and which in its second part 
(not distinguished by the learned author) lays down that equitable 
interests arising from the enforceability of contracts shall be minor 
interests capable of protection by notice. On this point, the differ- 
ences between us go to the root of the relevant general principles 
of law and equity, and all that can be done here is to emphasise 
what, in my submission, those principles are. In the first place, a 
contract differs fundamentally from a grant. To suggest, as 
Professor Potter suggests, that ‘the power to make an agreement 
for a lease must be included in the power to grant a lease conferred 
by section 18’ is to ignore this distinction, and to disregard cases 
such as Coatsworth v. Johnson, where the court refused to extend 
to an agreement a section referring to leases, besides leading to the 
unacceptable conclusion that agreements for leases (or, indeed, 


contracts for sale) must be by registered disposition in accordance 


with section 19. Again, a contract creates a right in personam; it 
does not create an interest in land. To talk of a contract being 
‘enforced as a minor interest’ is a dangerous short cut, likely to 
confuse it with a grant. Any equitable interest which may arise 
in connection with a contract is the product of the equitable doctrine 
of specific performance. This difference has clearly been recognised 
by the draftsman. Previous sections have dealt with minor (and 
other) interests arising from express grant. Section 107, in its 
second half, now ‘ completes the system of protection ’, as I put it, 
by dealing with minor interests arising in another way. Again, 
there is nothing in the Act which vests an interest, either legal or 
equitable, in the transferee under an unregistered disposition. The 
position is identical with that of a ‘transferee’ under a deed of 
grant which has been signed but not delivered. In both cases, if the 
transferee be a volunteer, he has no equity to compel the grantor 
to complete the gift by registration or delivery. If, however, he is 
a purchaser for value, equity will no doubt treat the unregistered 
transfer as a contract to effect a registered disposition, by analogy 


to the well-known principles relating to void leases. If this implied 


9 ' Section 52 (1) confers protection for an interest which is not overridden by the 
general law, such as an interest under a strict settlement’: ibid., p. 200. This 
reads es though an interest under a settlement cannot be overridden indepen- 
dently of the Land Registration Act, although in the next sentence reference 
is made to the overreaching provisions of the Settled Land Act. 


482 THE MODERN LAW REVIEW Vou. 12 


contract is such that specific performance will lie, then an equitable 
interest will arise; but once again the interest arises from the 
enforceability of the implied contract, and once again its nature 
and protection are within section 107. 

Professor Potter still insists that because by section 8 the word 
‘lease’ is to include ‘ agreement for lease’ then both a lease and 
an agreement for a lease for twenty-one years or less are overriding 
interests under section 70, with the result that such an agreement 
is binding on subsequent purchasers even though they have no 
notice and though it be not entered on the register. Now the word 
‘lease’? is ambiguous; it may refer either to the transaction or to 
the interest thereby created. ‘ Agreement for a lease’ on the other 
hand can only relate to the transaction; it cannot possibly refer to 
an interest in land, nor can it ‘be’ an overriding, or any other, 
interest in land. But section 70 relates to interests. The context 
thus necessarily excludes the interpretation given in section 8. This 
is in itself sufficient to solve the present problem, but as, in my 
review, I was concerned only with section 107, I contented myself 
with another approach—that the ambiguity of the earlier section 
must necessarily be controlled by the express words of the later 
section. Professor Potter contents himself with repeating his view 
and does not notice this argument. 

The whole controversy is an excellent illustration of the 
importance in statutory interpretation of the interpreter’s personal 
predilections—bias—prejudice—call it what you will. Both Pro- 
fessor Potter and I accept without question the importance of 
procedure in the moulding of substantive law. But whereas 
Professor Potter takes it for granted that real property law is the 
handmaiden of conveyancing, my own bias leads me to assume that 
conveyancing is the handmaiden of land law. This fundamental 
difference in outlook produces an inevitable chain of minor differ- 
ences, all eventually colouring the detailed interpretation of 
individual sections. He assumes that the Land Registration Act 
is a code; I treat it as an appendix: he looks to the Act to provide 
its own classifications; I take it for granted that the Act accepts 
the traditional classification of ordinary land law. And so we each 
arrive at different interpretations of section 2 (1) and of other 
sections. The basic difference between us, like similar fundamental 
differences in religion and politics, is essentially emotional rather 
than intellectual in origin, and for that reason it is impossible to 
prove that one of us is right and the other wrong. All that can 
be done is to follow the example of propagandists of all colours, and 
make the strictly irrelevant claim that one view produces greater 
consistency and fewer difficulties than the other. On the present 
issues I am quite prepared to be judged by that test. 


A. D. Harereaves*,. 


* Mr. Hargreaves is a Reader in Law at the University of Birmingham. 


REPORTS OF COMMITTEES 


INTERIM REPORT OF THE COMMITTEE ON SUPREME COURT PRACTICE 
AND PROCEDURE (Cmd. 7764) 


Tue Evershed Committee have been at work on their Herculean 
labour for over two years and have, as they say, been reluctant 
to present an Interim Report feeling that the difficult question of 
the cost of litigation must be approached and judged as a whole. 
The recent report of the corresponding Committee on County Court 
Procedure (reviewed above at p. 354) has, however, encouraged 
them to present a very valuable Report dealing with two of the 
most vital aspects of their subject—extension of county court juris- 
diction, and fixed dates for trial. It is here only possible to draw 
attention to the main outlines of their proposals, but the whole 
Report well repays study in detail and throws a fascinating light 
on various aspects of our legal organisation. For example, an 
Appendix gives statistics which show that although the population 
has almost doubled itself since 1871, the number of judges of the 
King’s Bench Division has merely increased from eighteen to twenty 
while the number of county court judges has remained constant at 
sixty. It is also interesting to note that evidence was given to the 
Committee by the Bar Council, Law Society and by the newly- 
formed Standing Joint Committee of these two bodies and that the 
Joint Committee sometimes disagreed with its parent bodies (sce 
paras. 121, 127 and 128). Judging from such information as has 
leaked into the Press the evidence tendered by these and other 
organisations should be of absorbing interest and it is to be hoped 
that in due course it will be published in full. 

1. On the question whether costs of litigation could and should 
be saved by increasing the jurisdiction of county courts, the Report 
points out that county court scales are much lower than those 
allowed in the High Court and are on a party and party basis only. 
Prima facie therefore the more the county court jurisdiction is 
increased the greater the saving in costs. This, however, has not 
been the result in practice because of the reluctance of litigants 
and their advisers to have their cases tried in the county court. 
This reluctance the Committee attribute mainly to three factors: 
(1) the fact that litigants like to have their cases tried by a High 
Court Judge especially as there is no appeal from a county court’s 
findings of fact; (2) the more expeditious recovery of judgment in 
default of appearance or defence or under O. XIV, and the more 
expeditious arrangements for execution; and (8) especially, the 
inadequacy of county court scales of costs which induces solicitors 
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to dissuade their clients from proceeding in such courts. Hence 
litigants will only go to county courts if some sanction compels 
them to do so. : 

Briefly, the Committee recommend that the pecuniary limit of 
county court jurisdiction in contract and tort should be increased 
to £800. Statistics showed that the increased number of cases pro- 
ceeding to judgment after trial ‘would be small and could be absorbed 
without difficulty and without interfering with the county courts 
primary function as courts for poor litigants. To compel litigants 
to resort to the county court the Committee recommend that if in 
a High Court action the plaintiff recovers less than £800 in a claim 
founded on contract or £200 in one founded on tort he should only 
be entitled to costs on the county court scale unless the judge other- 
wise orders. Where the judgment is recovered in default or under 
O. XIV, these limits should be reduced to £75, but even in these 
cases no costs at all should be awarded if less than £40 is recovered. 
The power of the High Court to remit cases to the county court 
should be extended and the defendant should no longer have a 
right, where the amount claimed exceeds £100, to have a county 
court action transferred to the High Court. The effect of these 
proposals on the reduction of costs is somewhat diminished by the 
fact that the Committee recognise that solicitors’ disinclination to 
handle cases in the county court is not without justification and they 
recommend that scales of costs should be increased so as to be 
properly remunerative for the work. This is certainly a long 
overdue reform, and, as the Report states, even when it is carried 
out the costs of proceeding in the county court should still be sub- 
stantially less than the corresponding High Court costs. 

The Committee do not make any radical proposals for extending 
jurisdiction in other cases; for example, they oppose the grant of 
jurisdiction in actions of defamation or claims for declarations or 
injunctions unaccompanied by money claims or any increase in the 
equity jurisdiction. On the other hand they recommend increases 
of the Admiralty and contentious probate jurisdictions to a limit 
of £1,000 and the substitution of a rateable value of £60 for the 
present limit of rent or value in the case of actions for the recovery 
of land. 

2. The greater part of the Report is taken up with a considera- 
tion of fixed dates for trial. The Committee give an interesting 
historical review of the many attempts to introduce this eminently 
desirable reform culminating with their recent experiment with 
witness actions in the Chancery Division (see Vol. 11 of this Review, 
at p. 470). They state that there is a widespread demand for dates 
to be fixed and that the Joint Committee of the Bar Council and 
Law Society consider that ‘ no single step would be likely to achieve 
greater results in reducing the cost of litigation’. Only one or two 
witnesses were opposed to it; the Report does not state from what 
section of the profession these dissentients were drawn, but it is 
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possible to hazard a guess. They also state that so far as they 
have been able to ascertain, England is the only civilised country 
in the world where litigants are not told, as a matter of course, the 
date on which their actions will be heard. It is indeed almost 
incredible that we have made such heavy weather of this matter; 
even the recent Chancery experiment met with criticisms which 
have caused the original scheme to be modified so that the fixing 
of dates has been removed from the Master in Charge and taken 
over by the judges themselves. The Report makes it pretty clear 
that the Committee are not entirely happy about this change; at 
. any rate they conclude that no good reason has been shown from 
experience for saying that a system of fixed dates for both Chancery 
.'and King’s Bench Divisions in London is impracticable and that it 
_is too early to assert. what will ultimately prove to be ‘the best 
scheme for adoption in either Division. 

In the past the failure to introduce or to persevere with arrange- 
ments for fixed dates seems to have been largely due to a reluctance 
to recognise that some inevitable loss of judicial time is not too 
great a price to pay for the advantages reaped by litigants, their 
advisers and witnesses. The Committee, however, fully recognise 
this. At the same time they point out that the loss of judicial time 
entailed by the Chancery experiment has been much less than might 
have been expected (only an additional 4} hours in Michaelmas 
term 1948), and they contrast with this the ‘very considerable’ 
financial loss suffered by the community owing to dates not being 
fixed. Loss of judicial time in the King’s Bench Division is likely 
to be greater owing to the absence of a suitable ‘ cushion’ similar 
to the large number of non-witness Chancery actions, but this, quite 
rightly, they are prepared to accept. They also conclude that it is 
essential, if dates are to be fixed, that these should only be altered 
` in the most exceptional circumstances and in particular that they 
should not be altered so as to meet the convenience of counsel 
concerned. Finally, they point out that in any system of fixed 
dates there is a choice, in the event of the case not finishing on time 
and another judge not being available, between finishing the first 
case (the principle adopted in the Chancery Division), and breaking 
it off so as to start the second (which is what normally occurs in ` 
county courts). The Committee are strongly in favour of the first 
` principle. ' 

The Committee reject various suggested compromises and despite 
the undoubted difficulties of a fixed date system (especially that of 
estimating accurately the length of trials and of knowing how many 
judges will be available in London) they recommend that such a 
system should be introduced forthwith in both the jury and non- 
jury lists in the King’s Bench Division in London. Their proposed 
scheme of operation cannot here be dealt with in detail, but it is 
based on the original Chancery scheme and is to be operated by a 
Master (the Master of the Crown Office is suggested) who is to fix 
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a date on the application of either party and solicitors appearing 
before him should know the dates which would be convenient to all 
persons concerned, including witnesses and counsel. If neither 
party applies the case should be placed in a Warned List and be 
liable to be brought into the day’s list wherever there is a judge 
without work. Although most of such cases are not likely to prove 
effective the few that are will act as a ‘cushion’ in the event of a 
sudden breakdown in the cases fixed. Such a system will have 
repercussions on arrangements in other courts (the C. A., C. C. A., 
H. L., J. C., etc.) and various recommendations are made to deal 
with these. 

As regards Assizes, however, the Committee feel unable to 
recommend the immediate institution of a fixed date system. They 
consider that this would be impossible at one-judge Assize towns 
and impracticable at two-judge towns even if these were grouped 
or civil and criminal business separated. In their opinion the 
absence of any possible ‘cushion’ is an almost insuperable 
difficulty although they recommend that the matter be reconsidered 
when a year’s experience has been gained in the fixing of dates in 
London. It is in this respect that we find the Committee’s Report 
least acceptable. If a system of fixed dates can be satisfactorily 
operated in every other civilised country we refuse to believe that 
it cannot also be made universal in England, and if in fact the 
peculiarities of English procedure make it impracticable then we 
respectfully submit that it is the job of the Evershed Committee to 
reform our procedure. In view of the immeasurable advantages of 
fixed dates it is inconceivable that any necessary sacrifice of other 
advantages which our system may have over that, say, of Scotland 
or France would not be worth while—and on the score of expense 
there are no advantages to sacrifice. Moreover, the experience of 
our own county courts suggests that fixed dates need not be impos- 
sible even in one-judge towns. It is true that the county court 
system is not perfect since it sometimes involves adjourning a part- 
heard case, but it is for consideration whether an occasional post- 
ponement is too great a price to pay. The Committee seem to 
think it is, but in our view occasional hardship to a few would 
be better than the present general hardship to all. The introduction 
of a satisfactory system at Assizes would obviously be likely to 
require an increase in judicial strength; but why not? As men- 
tioned above there has been hardly any increase during the last 
seventy years when the population has doubled. The Committee 
consider that their recommendations regarding fixed dates in 
London will need an increase of four judges only. Even if this 
increase had to be doubled or trebled it can hardly be argued that 
this would be an unjustified extravagance or that suitable appoint- 
ments could not be made without a lowering of standards. As a 
Times leader said (September 5): ‘To have too few judges at 
any point in the purveying of justice is the falsest of economy’. 
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Nor, it seems, would this increase seriously add to the accommoda- 

tion difficulties to which the Committee also draw attention. These 

‘ seem to be more acute in London, where the immediate provision 

_of extra courts is urged, than on Assize and ex hypothesi the 
additional judicial strength would be used on Assize. 

The Committee’s proposal for an increase of four King’s Bench 
judges is dependent on certain other proposals for reorganising 
business. The Report gives statistics to show that in 1947 the 
average number of days spent in sittings and in travelling on 
cireuit by each King’s Bench judge was only 166. Moreover, the 
working day in London was only about 44 hours although often 
very much longer on circuit where it frequently happens that 
judges sit until 6 or 7 p.m. and on Saturdays. The Committee 
recommend that the overloading of lists at Assizes, and late and 
Saturday sittings should be discontinued and think that if this 
were done it would be reasonable to expect judges to sit longer 
notwithstanding their other public activities. They therefore 
recommend that the Long Vacation should be reduced from ten 
weeks to eight (August and September), that the Christmas Vacation 
should be reduced by one week and that there should be a full 
5-hour working day. It is generally recognised in the profession 
that these recommendations, particularly as regards the Long 
Vacation, represent a long-overdue reform; as the Committee say, 
‘ We have taken evidence from a considerable number of witnesses 
on this subject, including a number of business men who consider 
the present vacations inordinately long, especially when compared 
with those enjoyed by people in other professions, and we believe 
that our recommendations would have wide approval’. ‘ Business 
men’ must not of course assume that the vacations represent a 
complete period of rest for the legal profession; on the contrary 
some months’ freedom from court sittings is essential if legal 
business is to be satisfactorily transacted. At the same time it is 
impossible to defend a system under which arrears accumulate and 
litigants are left in uncertainty as to when their case will be heard 
while the courts sit on less than half the days in the year and then 
for only 44 -hours. This applies particularly to the Chancery 
Division (with an average of only 165 days) which has not even the 
excuse that it works harder on circuit, and it is noticeable that the 
Committee do not recommend any increase in the number of 
Chancery judges as a result of the introduction of the fixed date 
system in that Division. 

It is therefore to be hoped that the Committee’s recommenda- 
tions will be implemented without delay. The increase of county 
court jurisdiction will involve legislation but the fixing of dates can 
be effected forthwith and it is good.to note that the Lord Chief 
_ Justice-has agreed to make the experiment, although apprehensive 
of the administrative difficulties, provided that the Committee’s 
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recommendations in regard to increased judicial strength, accom- 
modation and staff are also implemented. It would be a tragedy if 
cheese-paring financial objections to the latter were allowed to hold 
up the introduction of this vital reform but in the light of the 
Committee’s Report this seems unthinkable. The Committee refer. 
in passing to a number of the other matters that are receiving 
attention such as the reorganisation of the circuit system and the 
High Court Divisions, and appeals. Their subsequent Reports on 
these and other proposals for reducing costs will be eagerly awaited; 
for upon them may well depend the future prosperity and 
independence of the legal profession. 
L. C. B. GoweEr. 


TWO REPORTS ON SEX OFFENCES 


1. Psycho-Therapeutic Treatment of Certain Offenders with 
special reference to the case of persons convictéd of sexual and 
unnatural offences. Scottish Home Department. Report by the 
Scottish Advisory Council on the Treatment and Rehabilitation of 
Offenders. (Edinburgh: H.M.S.O., 1948, price 4d.) 

2. The Criminal Law and Sexual Offenders. A Report of the 
Joint Committee on Psychiatry and the Law appointed by the 
British Medical Association and the Magistrates’ Association. 
{Published by the British Medical Association, 1949, price 8d.) 

It is symptomatic of the serious attention now being given in 
this country to the position of the sex offender that, within a com- 
paratively short period of time, these two Reports should have been 
published, both of them dealing, in part at least, with the same 
aspects of the subject. 

The Scottish Report, which was submitted by the Scottish 
Advisory Council to the Secretary of State for Scotland and may, 
therefore, be regarded as official or at least semi-official, is narrower 
in its scope, being mainly concerned with the prospects of psycho- 
therapeutic treatment and how it should be incorporated in the 
existing framework of criminal procedure. The English Report 
which, though unofficial, has behind its recommendations the 
unanimous approval of the Councils of both the British Medical 
Association and the Magistrates’ Association, deals in addition with 
the whole question of how to adapt the present substantive law of 
sex offences and, in particular, the law of criminal procedure to the 
special needs of the sex offender and of his victim. 


I. Statistics. In both Reports some statistical figures are pre- 
sented which show a considerable increase for most types of sex 
offences over the past five or ten years respectively, e.g., for rape 
from 99 in 1988 to 240 in 1947, for attempted unnatural offences 
from 822 to 1,839, for indecent assault on females from 2,593 to 
5,052 (England and Wales, crimes known to police). It is, however, 
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not only this increase in the numbers of offences or convictions that 
causes concern. Whereas in the Scottish Report it is mentioned 
without further comment that of the 2,597 persons charged during 
the years 1941 to 1946, only 2,066 were found guilty, special 
_ attention is drawn by the English Committee to the high percentage 
of persons charged but not found guilty (e.g.; seventy-six out of 297 
charged with indecent assault, thirty-three out of ninety-three in 
the case of rape, fifty-four out of 259 in the case of indecency with 
males), and the Committee find it ‘ difficult to believe that in all 
these cases the defendants were innocent. With improved methods 
of trial there would probably be more findings of guilt’. It is 
emphasised that unjustifiable acquittals are a danger not only to the 
community at large and the victim but also to the offender himself 
who is thereby given another opportunity of continuing his mis- 
conduct until it may be too late for constructive treatment. To 
this, one of the main arguments in favour of reforming criminal 
procedure, we shall revert later on. 


IL. Substantive criminal law. In the English Report, an attempt 
is made to tackle, at least briefly, the thorny question of modernising 
the law of sex offences, in particular of homosexual activities. It 
may be regretted, however, that in spite of many admirable observa- 
tions, the Committee did not feel able to recommend at once the 
abolition of punishment for homosexual conduct between responsible 
adults, practised with the full consent of both parties. Instead, an 
early official inquiry is suggested into the advisability of the English 
law being brought into line with Continental law. On this, one 
might perhaps comment that, if this recommendation should be 
adopted by the Government, the proposed legal inquiry should be 
combined with a fact-finding investigation into the whole problem 
- of homosexuality, its extent, character, and social and psychological 
aspects. The principal argument which prevented the Committee 
from recommending an immediate change in the law seems to have 
been Sir Norwood East’s view that the existing threat of punish- 
‘ment may have a deterrent effect in some cases. Clearly, this con- 
tention would have to be one of the points for investigation by such 
a fact-finding body, the setting up of which was, by the way, already 
suggested by Dr. E. A. Bennett and the present writer at a meeting 
of the Section of Psychiatry at the Royal Society of Medicine on 
April 8, 1947.1 

Other recommendations regarding changes in the substantive 
criminal law, all of which can be unreservedly endorsed, include the 
re-drafting of the wording of certain sexual offences and the removal, 
no doubt long overdue, of the offence of exhibitionism from the 
Vagrancy Act, 1824, where it is lumped together with fortune- 
telling, wandering abroad, begging and exposing wounds, and similar 
relics from the Napoleonic Wars. 


1 See The Medical Press, September 3, 1947, pp. 208 and 212. 
Vor. 12 32 
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ILI. Criminal procedure. Here, the recommendations of the 
English Report are more comprehensive and radical, though on the 
whole not more original than in the field of the substantive law. 
Quite unmistakably, most of them bear the mark of Mr. Claud 
Mullins, who was one of the members of the Committee and in 
whose excellent book Crime and Psychology they are discussed more 
forcefully and at greater length. They may be summarised under 
the following headings : — 

(1) For all charges of sexual offences against children, the 

_Teplacement of trial by jury by a court specially constituted at 
assizes or quarter sessions, consisting of a legal chairman of high 
qualifications assisted by two magistrates experienced in juvenile 
court work. This would do away with all the harmful and at the 
same time unnecessary solemnity and rigidity and all the delay 
inseparably connected with trial by jury. It is also likely to reduce 
the percentage of wrong acquittals and the mental and emotional 
strain on child witnesses. 

(2) Power for magistrates’ courts to pass longer sentences for 
exhibitionism than the present maximum of three months which is 
much too short for any attempt at psychological treatment, pro- 
vided such extended term could be served in the special institution 
referred to below (IV). Longer terms of ordinary imprisonment 
are held to be undesirable for such offences. 

(8) An expert inquiry by lawyers and psychiatrists into the 
question whether persons suspected of sexual offences should, if they 
wish to do so, be permitted to make a statement to the police without 
being interrupted by a caution as prescribed in the Judges’ Rules 
of 1912. Although it is admitted in the Report that these Rules 
contain many features essential to a fair administration of justice, 
some of them are apparently regarded as going too far in the pro- 

. tection of suspected persons—a view which is, by the way, shared 
by other recent writers.” š - 

(4) Altogether, and this introduces perhaps the most compre- 
hensive programme of reform conceivable in this field, the Report 
insists that ‘ the present system of trial in sexual cases needs to be 
examined from the psychological point of view’. In a way, even 

this is by no means revolutionary as the intimate relation between . 

criminal procedure and psychology requires no further explanation. 

Is it not true to say that the rules of evidence, in particular, are, 

or should be, nothing but applied psychology? How far criminal 
procedure has actually moved away from simple every day 
psychology is shown, however, by the many examples given in the 
` Report, most of them again already discussed in Claud Mullins’ 
book, whether they refer to a simpler form of oath for children or 
to the way in which child witnesses should be treated by the court, 
or adult female witnesses by cross-examining lawyers, or to the 
tightening up of sections 87 and 39 of the Children and Young 


2 See Mr. A. C. L. Morrison in Journal of Criminal Science, Vol. 1. 
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Persons Act, 1988. More important even than these technical 
points are the questions, only too superficially treated in the Report, 
of the psychological reliability of juveniles as witnesses and of the 
need for corroboration of their unsworn evidence. These are indeed 
very big issues of forensic psychology, and they might to some 
extent be behind the high percentage of acquittals criticised by the 
Committee. It is, in other words, very likely not only the clumsiness 
and general unsuitability of trial by jury, it is not only the excessive 
protection afforded to the suspected person under the Judges’ Rules, 
but also the delicate character of most criminal charges of a sexual 
nature that makes it so particularly difficult here to establish the 
truth. The change in the law (section 88, Children and Young 
` Persons Act, 1988), which is suggested, to the effect that unsworn 
evidence may be accepted if corroborated by other unsworn evidence, 
though no doubt desirable, can hardly be expected to solve these 
intricate problems. The Committee might well have stressed more 
strongly the need for the utmost reserve and skill in the examination 
of children not only at the trial but especially in the preceding stages, 
and the case for better training of all those who have to do it. The 
technical difficulties arising from the limited scope given in English 
criminal procedure to evidence of similar facts and of bad char- 
acter ° might have also been alluded to in the Report to explain the 
high rate of acquittals. - 

(5) For the stage after the finding of guilt two recommendations 
of great practical importance, made many times in recent years, 
are now taken up by the Committee; first, that courts should at this 
stage be obliged to seek the advice of a duly qualified medical prac- 
` titioner (also endorsed by the Scottish Report), and, secondly, that, 
to avoid the danger of partisan evidence, the court, instead of 
having to rely on their selection by the parties, should be given 
power to call such experts. In view of the inadequate supply of 
competent experts, the establishment of travelling clinics for 
diagnostic work is envisaged. 


IV. Sentencing policy. To many readers, the paragraphs dealing 
with matters of sentencing and treatment will be more interesting 
than mere questions of procedure, and it is to these matters that 
special attention is paid in the Scottish Report. There are, how- 
ever, a number of recommendations that are common to both 
Reports; in particular, fewer short prison sentences and more pro- 
bation with condition of psychological treatment. In Scotland, 
of the 2,066 persons found guilty during the five year period 
surveyed only 7 per cent. were put on probation, and there was no 
indication that in any of these cases a condition of treatment had 
been included. In England, slightly more use is made of probation, 
but, although the number of short prison sentences for indecent 
exposure has slightly declined in recent years, there were still 816 


3 See H. A. Hammelmann, M.L.R. January, 1949, p. 1. 
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such cases in 1947, just as many as probation orders. Fining is 
very popular, 1,047 cases in England in 1947 for this offence, but 
the Report stresses that fines should not be imposed on sexual 
offenders unless they deny guilt or do not co-operate in treatment. 

Of considerable interest is the treatment programme submitted 
by the Scottish Report, where it is suggested that sex offenders 
should be divided into three categories :— 

(a) Cases of a comparatively minor nature where the offence may 
be regarded as a mere episode in adolescence and treated in 
accordance with the principle ‘ Least said, soonest mended’. For 
them, it is suggested that, if the offender and his parents are 
co-operative and such a course is advised by a medical expert, the 
prosecutor may withhold court proceedings on condition of attend- 
ance for treatment. Where court proceedings are considered indis- 
pensable, a probation order should be made. 

(b) Cases which do not fall under category (a) but are not unlikely 
to respond to long-term treatment. Here, a prosecution is regarded 
as useful in making the offender willing to co-operate in treatment, 
and for the same reason a prison sentence with its discipline, it is 
believed, may have some value. The choice will therefore be 
between a probation order with condition of treatment and a prison 
sentence sufficiently long to enable the course of treatment to be 
completed before discharge. Such sentences, however, and here 
both Reports are in full agreement, should .be served not under 
ordinary prison conditions but in the special institution recom- 
mended ten years ago in the East-Hubert Report on ‘ The psycho- 
logical Treatment of Crime’, or, as long as no such institution 
exists, at least in the psycho-therapeutic centre of an ordinary . 
prison (such as Wormwood Scrubs or Wakefield in England). To 
judge from the annual Report of the Prison Commission for 1947 
(p. 64), the outlook for an early realisation of the East-Hubert 
project is not too bright. In the English Report, in addition to 
such a special institution within the penal system similar institu- 
tional facilities outside, for example in hospitals, are called for. 

(c) There remains the case of the incorrigible sex offender. For 
him, in the Scottish Report two alternatives are envisaged: First, 
the traditional long prison term, taking perhaps the form of a 
sentence of preventive detention. This is regarded as justifiable 
only if the conditions of detention were less punitive than in the 
ordinary prison of today, with more outside contacts, more satis- 
factory and creative employment and psycho-therapeutic treatment, 
if not for the purpose of cure at least for that of partial relief. The 
other alternative suggested, which would of course require special 
legislation, is detention in a State mental hospital on the evidence 
of two qualified medical experts, with re-examination at fixed 
intervals. 

It is to be regretted that no mention is made in either Report 
of the various attempts made, especially in Denmark and some States 
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-f U.S.A. (Illinois, Minnesota), to deal with the problem of the 
psychopathic sex offender. Whether or not one approves of the 
details of these experiments, their careful examination can only help 
to clarify our own minds. 

es i Henan MANNHE™. 


Postscript. As the present reviewer has now become a member 
' of the Joint Committee on Psychiatry and the Law of`the British 
‘Medical Association and the Magistrates” Association, it should be 
made clear that this Note was written and submitted to the Editors. 
* of the Modern Law Review before he had received the invitation 
“to join the Committee. 
H. M. 


NOTES OF CASES 


IMMUNITY OF FOREIGN SOVEREIGNS 


Tue decision of the Court of Appeal in Krajina v. The Tass Agency 
[1949] 2 All E.R. 274, does not establish any new principle of law, 
but turns on its facts. If it invites a few words of comment, this 
is on account of what it does not decide rather than what it does , 
decide. 

The plaintiff claimed damages for libel contained in The Soviet 
Monitor which, presumably through their London office, the defen- 
dants published in England. The defendants claimed to be entitled 
to immunity from jurisdiction. The Tass Agency, described in 
an uncontradicted certificate issued by the Soviet Ambassador as 
a department of the Soviet State, was formed by a statute according 
to clause 1 of which it ‘is the central information organ of the 
"U.S.S.R. and is attached to the Soviet of People’s Commissars of 
the U.S.S.R.’ According to another clause of the same statute 
it shall ‘ enjoy all the rights of a juridical person’. In the absence 
of any other material evidence, particularly of legal evidence, the 
Court of Appeal found it impossible to infer from the latter clause 
that the Agency was in fact a corporation having the status of a 
legal entity separate and distinct from the Soviet State. This 
conclusion would seem to have been inevitable. As Cohen and 
Tucker L.JJ. showed by referring to a number of similar instances 
in English law, there is nothing unusual in the suggestion that a 
government department may enjoy the rights of, yet does not con- 
stitute a legal entity. There was indeed a lack of realism in the 
emphasis which the plaintiff’s argument put upon the existence 
or non-existence of corporate status, and there is force in Cohen L.J.’s 
dictum (p. 280), concurred in by Tucker-L.J. (p. 284), that even 
if the existence of a separate legal entity had been proved, it would 
not necessarily have followed that it would not have been entitled 
to immunity: 

The history of the legislation in this country as regards the 
departments of State seems to me to show that it is quite 
possible that a State may for certain purposes under its own 
legislation give some department of State the status and the 
tights of a juridical entity without depriving the department 
of its general immunity from suit. 
The underlying idea would appear to be that what really matters 
is not the status, but the functional character of the enterprise : 
even if a corporation has been created, the fact that it performs 
governmental functions may entitle it to immunity. 

Would it then not be appropriate to hold conversely that where 

an enterprise does not perform governmental functions, it is not 
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entitled to immunity, even if it is a government department without 
separate corporate status? Suggestions on these lines have fre- 
quently been made. As Singleton L.J. pointed out in the present 
case, under modern conditions they require serious consideration, 
notwithstanding the difficulty of drawing the line between govern- 
mental and trading functions or of propounding another formula 
which, as far as possible, avoids political evaluations, yet embraces 
all the activities of the modern State, irrespective of whether they 
are carried on by (incorporated or unincorporated) government 
departments or by government-controlled companies. The realities 
of the present situation clearly necessitate the elimination of 
artificial and frequently fortuitous distinctions and a complete 
overhaul of this branch of the law. There is both here and abroad 
a strong current of opinion that the trading State should not be 
entitled to immunity. It is to be hoped that the House of Lords 
will soon be given the opportunity of deciding this important point 
_and that on that occasion the argument will proceed on that broad 
‘comparative basis which the character of the problem requires 
and justifies. 

In the Court of Appeal the plaintiff admitted that in view of 
The Porto Alexandre (1920) P. 80 and of Compania Mercantil 
Argentina v. United States Shipping Board (1924) 40 T.L.R. 601 
it was not open to him to argue that by the nature of their activities 
the defendants were deprived of immunity. These two cases, 
however, were distinguishable on the ground that there no trading 
had occurred in this country. Indeed, there would not seem to be 
any case in which it was held that a foreign sovereign State, when 
trading here, is entitled to immunity in respect of a liability arising 
out of such trading; as to an ambassador and a head of State, see, 
however, Taylor v. Best (1854) 14 C.B. 487, 519 and Mighell v. 
Sultan of Johore [1894] 1 Q.B. 149. The Draft Convention on 
Competence of Courts in regard to Foreign States (Supplement to 
American Journal of International Law, 1982, p. 455), for which 
eminent experts are responsible, suggests (Art. 11) that a State 
may be sued 

in the courts of another state when, in the territory of such 
other state, it engages in an industrial, commercial, financial 
or other business enterprise in which private persons may there 
engage or does an act there in connection with such an enter- 
prise wherever conducted and the proceeding is passed upon 
the conduct of such enterprise or upon such act. 
In the comments to Art. 11 a great deal of supporting material will 
be found. It is perhaps of particular interest to refer to the 
decision of the French Cour de Cassation in the case of Société 
Gostorg c. L’ Association France-Export, February 19, 1929, Clunet 
1929, 1042; A.D. 1929-80, No. 7 which arose out of a contract made 
by the Russian Trade Delegation in France. The court held 


que l’arrét constate que cette représentation commerciale 


496 THE MODERN LAW REVIEW Vor. 12 


manifeste son activité commerciale dans tous les domaines; 

que ces manifestations ne peuvent apparaitre que comme des 

actes de commerce auxquels le principe de la souveraineté des 

Etats demeure complétement étranger. 
On the basis of similar facts it was also held that the Russian Trade 
Delegation was liable to enter its name on the Commercial Register : 
Trib, Comm. Seine, January 18, 1927, Gaz. Pal. 1927-1-359 ; A.D. 
1927-28, p. 80. 

In the instant case, at the date of the issue of the writ, the 
Register of Business Names, set up under the Registration of 
Business Names Act, 1916, contained an entry according to which 
one Frederick Taylor carried on business in Fleet Street under the 
name of Tass Agency as agent for the foreign firm Tass Agency, 
Moscow. Assuming, as the court was prepared to do, that 
Mr. Taylor was the defendants’ agent, could it not have been argued 
that a foreign state department which not only carries on business 
in this country by publishing a paper and otherwise, but also 
descends to the commercial arena by having its business registered 
under the Act of 1916, is not entitled to immunity? It may well 
be a rule of Jaw that a state may not perform activities in the 
territory of another state without the latter’s consent; see Oppen- 
heim (—Lauterpacht), 7th ed., I, 262, although he appears to limit 
the rule to acts of sovereignty. If the U.S.S.R. did not obtain 
the Crown’s consent to the Tass Agency’s activities here, but pre- 
ferred to put it on the same level as any other ‘ foreign firm *, it 
does not seem unreasonable to suggest that it must be treated like 
such a firm. Any other result would medn that a foreign State 
could both eat its cake’ and have it: it could without the Crown’s 
consent carry on its activities here on the same basis as a foreign 
trader, yet it could invoke that respect which the Crown pays to 
the independence of foreign States by withholding its courts” 
jurisdiction over them. 

F. A. Mann. 


PUBLIC CORPORATIONS AS CROWN SERVANTS 


In the past the courts have given many and various reasons for 
their answers to the question: Who is a Crown servant? The dis- 
cussion has centred around such phrases as public purposes, 
governmental purposes, emanation of the Crown, amount of dis- 
cretion and degree of control. The most recent tendency (at least 
until the case under discussion) has been to follow the private law 
analogy. It is not to be expected that the answer to the question 
should be the same in the middle of the nineteenth as in the middle 
of the twentieth century and judicial attempts at formal rationali- 
sation of previous decisions have, naturally, not been particularly 
successful. 
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The plaintiff in Tamlin v. Hannaford [1949] 2 All E.R. 827 was 
lessee of a house formerly owned by the G.W.R. and now vested, 
_ under the Transport Act, 1947, in the Transport Commission. The 
defendant was sub-tenant of some rooms in the house which consti- 
tuted a separate dwelling within the meaning of the Rent Restriction 
Acts. The plaintiff sued for possession and the county court judge 
held that the house must be regarded as owned by the Crown and 
administered by the Commission as its agent and that since the 
Crown is not bound by the Acts, an order for possession must be 
made. The appeal of the defendant was based on two grounds: 
first, that the Commission was not an agent or servant of the Crown 
and secondly, that, if it were, the plaintiff, not being such a servant 
or agent, could not avail himself of the rule relating to the 
Crown. The Court of Appeal, whose judgment was delivered by 
Denning L.J., allowed the appeal on the first ground and expressed 
no decision on the second, which was not argued. 

The court found the main point of distinction between the Com- 
mission and an ordinary corporation to lie in the fact that the former 
has no shareholders and raises its money by borrowing, which is 
guaranteed by the Treasury. It observed that the taxpayer as 
€ the universal guarantor of the corporation . . . is clearly entitled 
to have his interest protected against extravagance or mismanage- 
ment’. So also were users and beneficiaries—‘ in short, everyone 
in the land’. The protection of these interests had been entrusted 
by Parliament to the Minister of Transport (whose powers were as 
great as those possessed by a man who holds all the shares in a 
private company) and he was subject to a duty to account to Par- 
liament for his ‘stewardship. The court then listed his ‘ great 
powers ° of appointment of ‘ directors ’ whose remuneration he also 
fixed, of requiring information, of giving directions of a general 
nature in matters which appeared to him to affect the national 
interest ‘as to which he is the sole judge’ and which ‘ they are 
then bound to obey’. The court at this point and without more 
ado stated: ‘ But still we cannot regard the corporation as being 
his agent, any more than a company is the agent of the share- 
holders or even of a sole shareholder . . . It is, of course, a public 
authority and its purposes, no doubt, are public purposes, but it is 
not a government department nor do its powers fall within the 
province of government’. In support of this conclusion, the court 
pointed to the way in which the railways had been dealt with, how 
the Commission was subject to the same rights and liabilities as 
were the former companies, including statutory and even some 
customary duties; moreover, execution could be levied against the 
property of the Commission which was not possible against a 
government department. , 

Finally, the court stated that the control exercised by the 
Minister of Transport over the Commission was not sufficient to 
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make the Commission a servant or agent of the Crown (Central 
Control Board (Liquor Traffic) v.. Cannon Brewery Co. [1919] 
A.C. 744 was referred to) and that when Parliament intended that 
a new corporation should act on behalf of the Crown, it, as a rule, 
said so expressly as in the case of the Central Land Board. In the 
absence of an express provision, the proper inference for a com- 
mercial corporation was that it acted on its own behalf ‘ even 
though it is controlled by a government department ’. 

It is to be regretted that the Court of Appeal did not go more 
fully into the reasons for its decision. Much of the judgment 
seemed to indicate a contrary conclusion, but the reasons stated 
which can be extracted were these. First, that the Commission 
was not exempted from the obligations which bound the railway 
companies which it superseded; secondly, that execution was 
leviable against the Commission; thirdly, that the Commission was 
not expressly stated to be acting on behalf of the Crown; fourthly, 
that it was not a government department nor did its powers fall 
within the province of government; fifthly, that the Minister of 
Transport, despite his powers and despite the fact that he had to 
account to Parliament for his stewardship, did not exercise sufficient 
control over the Commission. It seems to us, with respect, that 
the first three of these reasons are not conclusive one way or the 
other; that the fourth is, as to its first part, irrelevant and, as to its 
second part, open to serious question; and that the fifth, being the 
crux of the whole matter, would have merited detailed examination, 
and is not adequately proved by the only case quoted in its support. 


J. A. G. GRIFFITH. 


ENFORCEABILITY OF AFFIRMATIVE COVENANTS CONCERNING LAND 


Is a public authority liable, under an affirmative covenant concern- 
ing land, to an assignee of the covenantee, if there is no land owned 
by the authority which can be regarded as a ‘ quasi-servient 
tenement?’. In Smith v. River Douglas Catchment Board [1949] 
2 All E.R. 179 the Court of Appeal re-asserted the old rule in the 
Prior’s Case of 1869 (see 1 Sm. L. C. (18th ed.) 78, Holdsworth, 
Hist. Intro. to the Land Law 246) and held that it is. Historically 
affirmative covenants originated in express covenants for title and 
were analogous to the law of warranty of title of land. If X sold 
land to Y and Y to Z, Z could sue X on a covenant for title, 
although X may have owned no other land. ‘his rule became part 
of the Rule in Spencer’s Case (1588) 5 Rep. 18a but has seldom come 
before the courts. In the case of restrictive covenants it has been 
held that the covenantee must own land in order to enforce the 
covenant against the covenantor’s assigns, so that a public authority 
which had no land vested in it could not enforce restrictive cove- 
nants against assigns (L.C.C. v. Allen [1914] 8 K.B. 642) except 
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under pecial statutes (e.g., Housing Act, 1986, s. 148). A cove- 
nantor must have owned land at the time of the covenant-or he 
would be incapable of binding it, unless empowered to do so by 


_ statute (e.g., L.P.A., s. 101, sale by mortgagee). No question of 
-enforcing ‘an affirmative covenant against assigns can arise, but it is 


curious that the Court of Appeal in L.C.C. v. Allen (supra), do not 
seem to have adverted to the Prior’s Case (although it had been cited 


in Rogers v. Hosegood [1900] Ch. 888) and did not think they were 


creating a different rule from that in Spencer’s Case. Thus 
Buckley L.J. (at p. 660) referred to ‘ the doctrine in Spencer’s Case 
in which ownership of land by both covenantor and covenantee is 
essential ’ and Jessel M.R. in L. S. W. Ry. v. Gomm (1881) 20 Ch.D. 
562, at p. 588) and Farwell J. in Rogers v. Hosegood [1900] Ch. 888, . 
both assumed that the law of restrictive covenants was the same as 
the rule in Spencer’s Case on this point., In modern times the 
law of restrictive covenants has been moving towards the law of 


` easements. It is perhaps regrettable that the law of affirmative 


covenants lags behind it and does not insist on two ‘ tenements’ 
The four main points of the decision in the River Douglas Case 
are not new, but are so well put that it will no doubt become a 
leading case. Tucker L.J. restated the rule applying to affirmative 
covenants, that they must be inherently capable of running with the 


-` , Jand.and that it must appear from the documents that they were 


also intended so to run. Law of Property Act, 1925, s. 78, raises 
a presumption in the latter casé; it provides that covenants 
inherently capable of running with the land shall be deemed 
expressly made with successors in title of the covenantee, and, 
logically, this presumes that they are made for the benefit of such 


“successors and are enforceable by them (this point is clearly made 


by Denning L.J. at p. 189). The third point is the point in the 
Prior’s Case referred to above. The fourth point is not expressed 
in the judgments but is clear from the ratio decidendi. The Court 
of Appeal have re-asserted the rule that once the benefit of a 
covenant has been ‘ annexed’ to land it passes to the successors in 
title of the covenantee without express assignment. Morris J. at 
first instance ({1948] W.N. 414) considered that the express assign- 
ment of the benefit of the covenant had been ineffective, apparently 
because no notice had been given to the covenantor. In recent 
cases, like Shayler v. Woolf [1946] Ch. 820 (C.A.), there have been 


. express assignments of the benefit, and there seems to have been 


some uneasiness on this point (see Elphinstone, Covenants affecting 
Land (1946), sec. 52). 
Two other principles are emphasised in the judgment of 


~ Denning L.J. but neither was necessary for the decision and neither 


seems to have been supported by the other members of the court. 
In the first place Denning L.J. asked for a liberal and literal 
application of the Law of Property Act, 1925, s. 56, which, taken 


~ alone, would seem to allow any third person to enforce a contract 
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made for his benefit. Most lawyers will sympathise with the 
learned Lord Justice on this point. But it would be misleading to 
imagine that the section will so be interpreted. The courts have 
limited it very narrowly to the context of conveyancing, and to 
cases where third parties may already sue, apart from minor 
technicalities, and refused to hold that it ‘has created such an 
enormous change in the law of contract ’ (Re Foster (1988) 159 L.T. 
279 at p. 282, Crossman J.). Other cases where section 56 was 
treated very cautiously are -White v. Bijou Mansions [1987] Ch. 
610, 624; [1988] Ch. 851, at 865; Re Sinclair [1988] Ch. 799, and Re 
Miller [1947] Ch. 615. It was not cited in Re Schebsman [1944] Ch. 
88. Finally Denning L.J. urged a return to the seventeenth century 
practice of allowing third parties to enforce contracts. As the learned 
Lord Justice points out, the problem is one of consideration. (The 


third party has provided no ‘ inducement ’ for the promise, either by. 


providing a benefit or suffering a detriment.) Once the modern 
doctrine of consideration became fixed these older cases ceased to 
be authorities. If such cases are now antique the suggestion made 
by Denning L.J. that the Prior’s Case (supra) be made the basis 
of a third-party right is archaic. The 1869 decision antedates by 
centuries the entire law of contract (since assumpsit at that time 
was just coming into existence and still savoured of the law of tort), 
and is closely involved in ancient rules of real property law. If 
reform is to come it seems, with respect, that direct legislation is 
called for, and that the recommendations of the Wright Committee 
should be implemented. This is not to say that all lawyers are not 
grateful to Denning L.J. for putting in sharp relief a matter which 
troubles the consciences of many lawyers and isolates English law 
from the law of most other countries. 
A. K. R. Krratry. 


NEGLIGENCE—THE GHOST OF EARL U. LUBBOCK 


In the preface to Salmond on Torts (10th ed., vii) that great 
lawyer, the late Dr. W. T. S. Stallybrass, makes the following 
statement: ‘I have reduced the lengthy discussions of old cases 
. . . which no longer have the same .. . authority'as they had 
forty years ago, such as ... Earl v. Lubbock’. Indeed, one 
would have thought that it was dead. (See ‘Clerk & Lindsell on 
Torts, 10th ed., p. 648 n. (b), and Winfield on Torts, 4th ed., 
p- 548 n. (n).) It would appear, however, that it is not, or at 
least that it has a lively ghost. 

On the facts, it is unlikely that anyone will be disposed to 
quarrel with the decision of the Court of Appeal in Ball v. L. C. C. 
[1949] 2 K.B. 159. Where, on a particularly cold morning in Febru- 
ary, when the pipes are frozen, a young lady lights a boiler which 
has no safety-valve, she can hardly complain when she is injured by 
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the consequent explosion that those who omitted to supply the 
boiler with a safety-valve when they installed it, ‘caused’ the 
accident. All decisions on negligence ultimately turn upon the facts 
and the young lady’s lack of care for her own safety was the salient 
feature of this case. On the facts, it is perhaps only interesting to 
note that when another young lady recently applied a lighted 
cigarette to some highly inflammable material, remarking that it 
would make a lovely bonfire, the ‘ cause’ of the conflagration was 
held to be the negligence of those who had left the material in a 
place where young ladies might be tempted to do this sort of thing. 
{Philco Radio & Television Corporation v. J. Spurling, Ltd. (1949) 
65 T.L.R. 888; [1949] 2 All E.R. 129). 

Ball v. L. C. C. is, however, something more than a decision 
on the facts. The young lady concerned was the daughter of the 
tenant of the premises on which the explosion occurred and the 
defendants, who had installed the boiler gratuitously seven years 
before, were the landlords. These factors led the Court of Appeal 
to consider the effect of the decision in Malone v. Laskey [1907] 2 
K.B. 141, an authority which, it seems, would in the opinion of 
the court, have bound it to decide for the defendants even apart 
from Miss Ball’s carelessness. 

The views expressed by the court upon this matter may fairly 
be summarised in the following way. In a case of this kind the 
landlord-tenant relationship gives the landlord no special immunity. 
He only enjoys such an immunity in cases where the famous dictum 
‘fraud apart, there is no law against letting a tumble-down house ’ 
(Robbins v. Jones (1868) 15 C.B.(N.s.) per Erle C.J. p. 221) 
opposes to an unwary tenant or purchaser the maxim ‘ caveat 
` emptor’ (Cavalier v. Pope [1906] A.C. 428; Travers v. Gloucester 
Corporation [1947] 1 K.B. 71). This plea cannot avail a landlord 
who for value or otherwise does work upon, or instals things upon, 
the premises subsequently to the letting. (As to the irrelevance 
of the relationship, see [1949] 2 K.B. 167, 176.) Malone v. Laskey 
is, however, an authority for the proposition that where anyone, 
whether a landlord or not, carries out some operation on premises 
of which he is not in occupation, he owes no ‘duty of care’ to 
anyone who may be upon or come upon the premises, other than 
a person with whom he is in a contractual relationship. It follows, 
therefore, that in Ball’s Case in respect of the fixing of a boiler 
without a safety-valve, in Malone v. Laskey in respect of the 
fixing of an inadequate bracket for a cistern, the landlord may be 
as negligent as he likes towards all and sundry and will not be liable 
for injuries which they may suffer unless he owes them a con- 
tractual duty. To broaden this proposition (legitimately it is 
submitted since neither in Ball’s Case nor in Malone’s Case does 
any importance appear to have been attached to the fact that the 
service was gratuitous) one is brought to this: if I perform a 
contractual duty in such a way as to cause injury to the person 
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with whom I contract, I am liable to him for my negligence but I 
am not liable to third parties. See per Evershed L.J. [1949] 2 
K.B. 176, where the learned Lord Justice even goes as far as to 
use the word ‘privity’, the lack of which appears to give rise 
to the immunity. This is the ghost of Earl v. Lubbock ([1905] 1 
K.B. 258, with a vengeance! On this line of reasoning one: might 
suppose that if I drive my car under contract upon the under- 
standing that I am to drive the hirer carefully, I shall not be liable 
to pedestrians whom I injure by my carelessness. 

To this peculiar rule of immunity it appears, however, from the 
combined effect of Ball’s Case and Malone’s Case, there are certaim 
‘exceptions’. These exceptions seem first to have been classified 
by counsel (Lush K.C.) in Malone’s Case, p. 148. The first excep- 
tion. is that there will be liability where what is done amounts to ` 
a public nuisance. The second, exemplified by Langridge v. Levy 
(1888) 4 M. & W. 887, renders those who make false representations 
which cause damage to third parties liable; it was indeed on the 
somewhat peculiar ground that in Malone’s Case there was no repre- 
sentation that the judgments of Sir Gorell Barnes P. and Fletcher 
Moulton L.J. seem to have turned. The third exception seems to 
apply where anything dangerous ‘per se’ is installed on the 
premises. A large part of the dicta in Ball’s Case are directed (and, 
it is respectfully submitted, on the expert evidence very rightly 
so) to demonstrating that a boiler without a safety-valve is not 
dangerous ‘ per se’. 

Since the Court of Appeal is bound by its own previous decisions, 
there can be no fair criticism of the acceptance in Ball’s Case of the 
tule in Malone v. Laskey as summarised above, beyond the expres- 
sion of a doubt whether, in view of the decision of the House of 
Lords in Donoghue v. Stevenson [1932] A.C. 562, the House may 
not be taken impliedly to have disapproved it. What is surprising, 
however, is that the Court of Appeal should have accepted the 
authority of Malone v. Laskey without any apparent regret. The 
case has not escaped criticism (see Clerk & Lindsell, 10th ed., p. 661, 
the strictures of Hamilton J. in Blacker v. Lake & Elliott (1912) 
106 L.T. 588 and Cunard v. Antifyre [1983] 1 K.B. 551). A fair 
reading of it leads one to the conclusion that it was decided against 
the plaintiff solely on the ground that she could not establish a 
recognised ‘ duty of care’ and this, too, is the reason expressed for 
the dicta under discussion in Ball’s Case (see per Tucker L.J. at 
pp. 178-4). But why is there no ‘ duty of care’? Why do I owe 
a duty to pedestrians to drive carefully, but none to the wives of 
sub-tenants to instal cisterns carefully? The answer seems to be: 
‘Because of Malone v. Laskey’. Why was Malone v. Laskey 
decided the way it was? ‘ Because the court decided that there 
was no duty.’ This is as good an example of the circular argument 
which evades the issue as one can conceive. Admittedly ‘lack of 
privity ° and lack of ‘ misrepresentation’ have been suggested as 
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reasons for the denial, but they do not sound very convincing to 
‘the modern ear, and in any case they are bare negations and not 
statements of any positive principle. The positive reasons for 
denying an action in cases of this class where negligence in fact is 
proved really fall to be conjectured, since the courts never face 
them. One possible reason may, it is suggested, be this. A 
landlord m occupation is not liable to ‘licensees’ unless he sets 
a ‘trap’, therefore, it is felt, a landlord out of occupation ought 
not to have a higher duty cast upon him. This is, of course, a 
- non sequitur; in the ‘ occupier’ cases a positive duty to act is 
‘imposed upon the defendant, in the cases under discussion the 
activity is undertaken either under contract or purely voluntarily 
and the liability sought to be imposed is for negligent performance, 
mot for non-performance. (On this distinction which is, it is 
submitted, a very important one, see Professor F. H. Lawson in 
22 Tulane L.R. 111). 

At the risk of boring the reader (see note in 12 M.L.R. 286) it 
may, however, finally be suggested that the real reason for the 
denial of an action in this class of case lies in the unfortunate 
practice of imposing upon the plaintiff the onus of proving a 
‘duty’; this practice enables a court faced with an allegation of 
€ duty ’ to rely on previous authority which has refused to admit 
one, often for no better reason than that a still earlier authority 
has done the same—and so on, back to the roots of time, before 
_ the possibility of an action for negligence had ever been envisaged 
~ at all. If the textbooks were right and there were such a thing 
as an action for negligence the plaintiff would simply have to prove 
damage directly arising from the act or omission of the defendant, 
and the onus would then lie upon the defendant to bring his case 
within the ambit of a special ‘immunity’. In order to succeed 
he would have to give reasons for his claim to be immune and the 
‘court, if it were to support him, would be forced, as at present 
it is not forced, to bring the reasons for its decision into the light 
of day. 

Panir S. James. 


SERVANT—SECRET PROFIT 


WHERE a servant makes a secret profit through the use of his 
master’s money, property, name or in any other way out of his 
employment, the master is entitled to benefit by the illicit sum. Re 
_ Reading’s Petition of Right [1949] 2 All E.R. 68 (C:A.), is an 
illustration of the application of this principle. 

As in Att.-Gen. v. Goddard (1929) 98 L.J.K.B. 748, the secret 
profit in the present case was gained from the commission of 
criminal offences. The suppliant was a sergeant in the Royal Army 
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Medical Corps. He had escorted certain illegal but profitable lorry- 
loads through Cairo, shielding them from the suspicion and inspec- 
tion of the local police by the uniform which he wore on these 
occasions. The court held that the small fortune he was paid for 
this work belonged to his employer, the Crown. The following were 
the bases for this decision : 

(1) the suppliant had obtained the bribes directly by using his 
employer’s property, the uniform and the ‘ intangible 
adjuncts ’ of the King’s uniform—‘ authority, prestige .. . 
a certain status and standing . . . facilities for imparting a 
veneer of officialism and legality to transactions which, 
without its imprimatur, would arouse suspicion’ (p. 71); 

(2) in respect of the user of the uniform, a fiduciary relationship 
existed between servant and master which gave the master 
an equitable right to the bribes received. At this point, the 
comment should be interposed that a fiduciary relationship 
‘in the wide sense in which the term is used in the relevant 
cases’ (p. 71) seems to depend simply on the fact that the 
servant enriched himself in some way out of his employment 
when he should not have done so. The fiduciary relation- 
ship follows from the unjust enrichment, and appears, in these 
cases, to be no more than a verbal link between the fact of 
unjust enrichment and the concept of an equitable right 
upon which the master’s remedy is founded in law; 

(8) the Crown’s remedy might further be rested upon an action 
for. money had and received. The requisite, implied promise ` 
to pay was rendered a legal possibility by reasoning that, 
though ‘ an actual promise in advance of the event by A to 
B to pay over any bribe A might receive as the result of 
breaking the local criminal law would have been void for 
illegality, . . . an actual promise made by A, after he has, 
without B’s knowledge or privity, received such a bribe, to 
pay it over to B, would not be void on this ground, and it 
is to that point of time . . . that the law refers the imputed . 
promise ’(p. 71). 

The point taken by suppliant’s counsel that the court will. not 
imply the necessary promise ‘ where it involves a participation in 
the fruits of an illegal transaction’ (p. 70) was implicitly brushed 
aside. There was adequate authority for so doing, but one cannot 
help wondering at the paradox that, a man may not benefit from 
his own wrong, but he may from the wrong of his servant. 

C. GRUNFELD. 


CONTRACT— DAMAGES 


In Victoria Laundry, Ltd. v. Newman Industries, Ltd. [1949] 1 

All E.R. 997, the Court of Appeal delivered a restatement of the © 
rules in Hadley v. Bawendale (1854) 9 Ex. 841. It was only a - 
formal restatement, which has in no way altered the substance of 
the law; but the six propositions (at pp. 1002-8) in which it is 
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. couched do have the effect of sharpening the meaning of the original 
_ version of the law in the older case. For this reason, it is more than 


likely that, in future, the propositions in Victoria Laundry v. 
Newman Industries, Ltd., rather than the rules in Hadley v. 
Baxendale will tend to be cited for the principles of remoteness of 
damage in contract. 

At all events, this has been so in Mason v. Burningham [1949] 2 


- All E.R. 184, the first reported case involving ‘ remotenesss ’ since 


the Victoria Laundry decision. The facts were simple: plaintiff 
purchased a second-hand typewriter from defendant for £20, and 
spent £11 10s. in having it overhauled. The machine turned out 


- to be a stolen one, and plaintiff lost it. This action was for damages 


for breach of the implied warranty in the Sale of Goods Act, 1898, 
€ that the buyer shall have and enjoy quiet possession of the goods ’ 
(s. 12 (2)). 

As Lord Greene M.R. pointed out (at p. 144), disturbance by 
title paramount affords no defence to a contravention of section 
12 (2). Accordingly, the sole question in issue was the measure of 
damages. 

In the leading judgment, Singleton L.J. cited in aia (at p. 148) 
propositions three and four in the Victoria Laundry Case, which 
embody the first rule in Hadley v. Bawendale: ‘ (8) What was at 


‘that time reasonably foreseeable depends on the knowledge then 


possessed by the parties or, at all events, by the party who later 
commits the breach. (4) For this purpose, knowledge ‘f possessed ” 


- is of two kinds—one imputed, the other actual. Everyone, as a 


reasonable person, is taken to know the ‘ordinary course of 
things’? and, consequently, what loss is liable to result from a 
breach of that ordinary course’. The purchase price was plainly a 


© “loss reasonably foreseeable by the seller; but was the cost of over- 


hauling? The court found that, in overhauling the machine, 


` plaintiff ‘did “‘ the ordinary and natural thing’? [and] .. . what 


she did was ‘‘ quite naturally ° done and . . . it was ‘right 
and proper’’’, Therefore, looking at the problem from the other 
side, the overhauling of the machine was reasonably foreseeable by 
the seller at the time of contract. Hence, the £11 10s. was payable 
as well. 

C. GRUNFELD. 


THE INTERNATIONAL COURT OF JUSTICE 


- i, The Corfu Channel Case (Merits) (1949) I.C.J. Reports, 1949, 


p. .4. 
On October 22, 1946, two British warships were mined while 


. passing through that part of the Corfu Channel which lies in 
, Albanian territorial waters.. In November the Royal Navy swept 


those waters for mines. The ensuing dispute between Great Britain 
Vor. 12 38 


es 


506 THE MODERN LAW REVIEW "Vor. 12 


and Albania was eventually referred to the International Court of 
Justice which had to consider Albania’s responsibility for the 
explosions and the damage resulting therefrom, and also the legality 
of the British action in sending warships through the channel in 
October, and in sweeping it in November, on both occasions without 
Albanian consent. 

Since there was no Albanian judge on the bench, Albania 
exercised her right under Article 31 of the Court’s Statute and 
nominated Professor Eéer of Brno as judge ad hoc. 

In view of the difficulty of obtaining eye-witnesses it was 
impossible to ascertain who had laid the mines. The United King- 
dom contended that Albania herself was responsible, but offered no 
evidence on the point. She also maintained that the Albanians 
must have connived at the minelaying. The Court held that this 
point, too, had not been proved, and considered all the facts in 
order to ascertain whether Albania knew, or ought to have known, 
that mines had been laid in her territorial waters. | 

While the Court considered that the mere fact of territorial 
sovereignty is not sufficient to permit the inference that the 
territorial State knows, or even ought to know, everything that 
takes place on its territory, it was of opinion that ‘ by reason of 
this exclusive control, the other State, the victim of a breach of 
` international law, is often unable to furnish direct proof of facts 
giving rise to responsibility. Such a State should be allowed a more 
liberal recourse to inferences of fact and circumstantial evidence ’. 
The Court pointed out that Albania kept a close watch on the 
Corfu Channel, and this, coupled with the fact that Albania issued 
no notification of the presence of mines in her waters even after the 
British ships were mined, was held by a majority of eleven to five 
to show that Albania had knowledge of the minelaying and ‘ desired 
the circumstances of the operation to remain secret’. 

Those in the minority on this point included the judges of 
Polish, Yugoslav and Soviet nationality, and the Albanian judge 
ad hoc. But it cannot be said that their political sympathies inter- 
fered with their judicial functions, for circumstantial evidence is, 
by its very nature, something that is open to more than one inter- 
pretation, and: should only be used with caution, especially if the 
international responsibility of a State is involved. Judge Winiarski 
of Poland pointed out that, although there was insufficient evidence 
to show Albanian knowledge of the minelaying, by her actions after 
the explosions ‘she ‘seemed to remain indifferent to the grave 
breach of international law committed on her territory, and to the 
dangers to which shipping quite close to her shores was exposed. 

Such an attitude on the part of the Albanian Government, 

. it would seem reasonable to hold, ... can and must be 
considered as an independent ground for her responsibility °. : 

During-the hearing it was contended on behalf of Albania that, 
since the agrément submitting the dispute to the Court did not. 
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specifically ask the Court to assess damages, the Court could not 
do so. On this a majority of ten to six pointed out that the 
Security Council’s recommendation to the parties to refer the 
matter to the Court (cf. 11 M.L.R. 483) envisaged a final 
decision, while Article 60 of the Court’s Statute expressly declares 
that ‘ the judgment is final and without appeal’. Furthermore, in, 
the Chorzów Factory (Interpretation) Judgment, 1927, the Perma- 
nent Court of International Justice had defined the purpose of a 
declaratory judgment as being ‘ to ensure recognition of a situation 
at law, once and for all and with binding force as between the 
Parties; so that the legal position thus established cannot again be 
called in question in so far as the legal effects ensuing therefrom 
are concerned’ (Series A, No. 18, p. 20). Since the amount of 
compensation due had not been argued, the assessment of damages 
was adjourned to a future date. 

For Great Britain it was contended that the Corfu Channel was 
an international strait and that warships were entitled to pass 
through that part of it which lay in Albanian waters so long as the 
passage was innocent. Until recently it was believed that the 
innocence of a passage was judged by the littoral State (see, for 
example, Smith, The Law and Custom of the Sea, 1948, p. 32), but 

-fourteen of the sixteen judges held, despite the fact that the 
purpose of the British passage in October was largely political, that 
it was for the Court ‘to judge of the innocent character of the 
passage’. This it did by referring to all the facts of the case, the 
way in which the vessels were dressed, and, most important, the 
fact that they did not open fire after the explosions occurred. 
There was much discussion in this connection regarding the British 
Agent’s refusal to submit to the Court an Admiralty order concern- 
ing observation of Albanian shore batteries. The majority declined 
to put an unfavourable construction on this, for, as Judge Ečer 
pointed out, although this ‘ gives rise to suspicions, . . . this is 
only an indication, and no proof, and it cannot rebut the presump- 
tion that Great Britain had quite legitimate intentions’. Only 
Judges Azevedo and Krylov considered that Great Britain had 
violated Albanian sovereignty in October. 

All sixteen judges, including Sir Arnold McNair, considered 
Great Britain’s action in sweeping the mines to have violated 
Albanian sovereignty. This was based on the fact that the Royal 
Navy acted without Albanian consent, and with an escort of war 
vessels out of proportion to the task in hand. Furthermore, the 
Court was not impressed by the argument that this action was 
necessary to secure the corpora delicti. ‘The Court cannot accept 
such a line of defence. The Court can only regard the alleged right 
of intervention as the manifestation of a policy of force, such as 
has, in the past, given rise to most notorious abuses and such as 
cannot, whatever the present defects of internationa] organisation, 
find a place in international law. Intervention is perhaps still less 
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admissible in the particular form it would take here, for, from the 
nature of things, it would be reserved for the most powerful States, 
and might easily lead to perverting the administration of 
international justice ’. 

It would have been easy for the Court, in this case, to hold that 
warships always enjoy a right of innocent passage through terri- 
torial waters. This controversial issue was avoided. The existence 
of the channel as a geographical strait, the weight of traffic passing 
through, and its constituting part of the frontier between Albania 
and Greece, led the Court to ‘ the conclusion that the North Corfu 
Channel should be considered as belonging to the class of inter- 
national highways through which passage cannot be prohibited by 
a coastal State in time of peace’. It is submitted that the Court 
would have been on firmer ground if it had adopted the approach of 
Judge Krylov who pointed out ‘that there is no such thing as a 
common regulation of the legal regime of straits. Every strait is 
regulated individually.’ He referred to the fact that all the famous 
straits of the world are governed by international conventions, and 
‘ if the regime of the strait is not defined by a multilateral conven- 
tion, it appertains the coastal State or States to regulate it’. Such 
an approach is in accordance with international practice, and would 
not have affected Albania’s liability for the mines, nor would it 
necessarily deprive the channel of its international status, although 
it might have required the Court to consider the question of a 
warship’s right of innocent passage. 

Lesu C. GREEN. 


ii. Reparation for Injuries Suffered in the Service of the United 
Nations (Advisory Opinion) (1949) I.C.J. Reports 1949, 
p. 174. 


AFTER the murder of Count Bernadotte, the United Nations 
Mediator in Palestine, the General Assembly of the United Nations 
decided on December 8, 1948 to ask the International Court of 
Justice for an Advisory Opinion on the capacity of the United 
Nations to bring a claim against a de facto or a de jure government 
for reparation for damage (a) to the United Nations, and (b) to the 
victim or his representatives, in the event of an agent of the 
Organisation being injured in the performance of his duties in cir- 
cumstances involving State responsibility. The Court was also 
asked how to reconcile the claim of the United Nations with that 
of the home State of the victim. 

The Court based its Opinion on the assumption that ‘As... 
the question assumes an injury suffered in such circumstances as to 
involve a State’s responsibility, it must be supposed, for the 
purposes of this Opinion, that the damage results from a failure by 
the State to perform obligations of which the purpose is to protect 
the agents of the Organisation in the performance of their duties. 
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...’ From this premise it then proceeded to consider the capacity 


of the Organisation to bring an international claim. In order to 
decide this the Court had first to inquire whether the United 
Nations ‘ possesses, in regard to its Members, rights which it is 
entitled to ask them to respect. In other words, does the Organisa- 
tion possess international personality?’ The Court recognised that 
this matter was not settled by the Charter and, therefore, examined 
the characteristics it was intended to give the Organisation by that 
instrument. Adopting a purely functional approach, the Court 
pointed out that many of the activities of the United Nations could 
only be conducted on the international plane, and the exercise of 
such functions ‘ can only be explained on the basis of the possession 
of a large measure of international personality... . Accordingly, 
the Court has come to the conclusion that the Organisation is an 
international person ’. 

This characterisation of the United Nations as an international 
person should terminate, once and for all, the arguments of those 
doctrinaires who assert that only States possess personality under 
international law. To say that the United Nations is an inter- 
national person ‘is not the same thing as saying that it is a State, 
which it certainly is not, or that its legal personality and rights and 
duties are those of a State. Still less is it the same thing as saying 
that it is a ‘ super-State’. . . . What it does mean is that it is 
a subject of international law and capable of possessing inter- 
national rights and duties, and that it has capacity to maintain its 
rights by bringing international claims’. 

Pursuing its functional approach, the Court pointed out that the 
Organisation could not carry out its functions ‘ if they involved the 
concurrent action, on the international plane, of fifty-eight or more 
Foreign Offices’. Since ‘the Organisation has the capacity to 
bring an international claim against one of its Members which has 
caused injury to it by a breach of its international obligations 
towards it’, the Court concluded unanimously that the United 
Nations possesses sufficient international personality to sue a 
Member for reparation done to it in the person of its agents, acting 
on its behalf. 

The Court next considered the position of the non-member. 
Without examining any of the problems raised by the doctrine 
pacta tertiis nec nocent nec prosunt or by the Opinion of the 
Permanent Court of International Justice in the Eastern Carelia 
Case, 1928 (Series B, No. 5), the International Court of Justice 
declared unanimously ‘that fifty States, representing the vast 
majority of the members of the international community, had the 
power, in conformity with international law, to bring into being an 
entity possessing objective international personality, and not 
merely personality recognised by them alone, together with capacity 
to bring: international claims’. One may question whether the 
Court would have been of this opinion if one of the Great Powers 


t 
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had been a non-member; for, as Professor Jessup points out, 
although the Covenant of the League of Nations and the Charter 
of the United Nations ‘may be said to have created law in the 
sense that they laid down rules found acceptable to the majority of 
States, . . . in practice, thanks largely to the political fact of the 
non-membership of the United States, no attempt was made to 
develop the idea that non-members were bound by the Covenant’ 
(A Modern Law of Nations, 1948, p. 134). 

Although none of the judges found any difficulty in reaching the 
radical conclusion that the United Nations can sue a non-member, 
five refused to concur in the finding that the United Nations can 
sue for the injury to the victim. The dissenting judges main- 
tained that in existing international law the right to bring an 
international claim on behalf of an individual belongs only to the 
State of which that victim is a national, for diplomatic protection 
depends upon the tie of nationality and in the absence of that tie 
no right to sue exists. Judge Krylov went further: ‘still less is 
it possible to assert this right of the United Nations Organisation 
vis-à-vis non-member States.... It is true that non-member 
States cannot fail to recognise the existence of the United Nations 
as an objective fact. But, in order that they may be bound by a 
legal obligation to the Organisation, it is necessary that the latter 
should conclude a special agreement with these States’. If this 
is true of the right to sue in respect of the injury to the victim, 
it is difficult to understand why the situation is different in respect 
of the injury to the Organisation itself. 

The majority agreed that, normally, protection depends on 
nationality, and that since the United Nations is not a State there 
can be no bond of nationality between it and its agents. They 
refused to argue by way of analogy from the concept of allegiance, 
but approached this problem, too, in a functional way. They 
pointed out that agents of the Organisation might be stateless and 
so unprotected by any State, while the national State of an agent 
might refuse to take up the claim of its national, and might even 
be the State responsible for the injury upon which the claim is 
based. In addition, it might happen that an injury to the agent 
might not justify the national State in bringing a claim, although 
the United Nations might be so justified. Since, ‘ under inter- 
national law, the Organisation must be deemed to have the powers 
which, though not expressly provided in the Charter, are conferred 
upon it by necessary implication as being essential to the perform- 
ance of its duties’, and since these duties are performed through 
the medium of agents whose independence must be beyond 
question, ‘ it becomes clear that the capacity of the Organisation to 
exercise a measure of functional protection of its agents arises by 
necessary intendment out of the Charter’ (our italics). Having 
thus decided that the United Nations can sue for the injury suffered 
by its agent, the majority extended to the United Nations the 
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principles of the doctrine of the non-identity of State claims: ‘In 
claiming reparation based on the injury suffered by its agent, the 
Organisation does not represent the agent, but is asserting its own 
right, the right to secure respect for undertakings entered into 
towards the Organisation ’. 

As regards the possible conflict between the right of the national 
State and the right of the United Nations, the majority adopted an 
unduly sanguine solution, for ‘the Court sees no reason why the 
parties concerned should not find solutions inspired by goodwill 
and common sense’. It is submitted that the approach adopted 
by Judge Azevedo in his separate but concurring opinion was more 
substantial. He pointed out that some agents are in a closer 
relationship with the United Nations than others, being appointed 
for their personal qualities rather than as the representatives of 
States. He adopted a similar reasoning to that employed in solving 
problems of dual nationality. In such cases the solution is found 
in the concept of overriding nationality. Judge Azevedo observed: 
‘in the case of officials or experts appointed directly by the 
Organisation, regardless of nationality, the Organisation will have 
a priority. . . . On the other hand, in the case of representatives 
of States Members, or even of experts having regard to their 
countries, . . . the main claim will conform to the principle of 
nationality °. 

Perhaps the most important and valuable part of the Opinion 
is that concerning the functional protection of agents. 

LESLIE C. GREEN. 


NOTES ON RECENT SCOTTISH DECISIONS 


THESE notes do not refer to decisions of the House of Lords in 
Scottish appeals which have been reported in the Law Reports or 
in the All England Reports. The cases selected for comment have 
mainly been chosen to illustrate differences rather than similarities 
of approach to common problems by the Courts of Scotland and 
England. 


Charities and Bequests. 

A number of important decisions upon the construction of 
charitable bequests have lately been made by the Court of Session. 
It may be well to explain in limine that a Court of Seven Judges in 
Scotland has power to review all previous decisions of inferior 
tribunals or those of less numerous composition. Such a court has 
in Angus’s Executrix v. Batchan’s Trs., 1949 S.L.T. 247, considered 
the validity of a testatrix’s purported bequest of residue in a holo- 
graph will by the words ‘ All money after paying, please give to 
charities’. The testatrix appointed neither executor nor trustees. 
By a majority (the Lord Justice-Clerk and Lord Keith dissenting) 
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the Court held that the bequest must’ fail. Lord Jamieson, who 
shared the majority opinion, stated:‘ Where a power of selection 
among charities is not expressly or by implication conferred on 
nominated trustees personally, it may be exercised by assumed 
trustees, but not by trustees or a judicial factor appointed by the 
court’. This distinction was explained by his Lordship on the 
basis that some form of delectus personae, though not in the strict 
sense, arose even in the case of assumed trustees. A testator could 
reasonably expect his nominated trustees to assume persons whom 
they considered likely to carry out his wishes; but no such link 
would exist between the testator and a trustee or factor appointed 
by the Court. The Lord President based his concurrence with the 
majority upon ‘a century of judicial pronouncements of high 
authority ’, and swept aside arguments based on successive statu- 
tory expansions of the powers of trustees and executors nominate. 
‘The true question before us is not what a trustee or executor cam 
do, but what a testator must do if he wishes to exercise the privilege 
of testation’. The dissenting opinion of the Lord Justice-Clerk 
is unlikely to be consigned to perpetual oblivion. Considering the 
matter both on principle and in the light of the authorities, he 
expressed the view that where, as in the case before him, the class 
of objects was sufficiently designated, and no question of delectus 
personae arose, it was in keeping with progressive trends in the 
development of the law of trusts that a selection of charities might 
be made by a judicial factor appointed by the Court, with quite 
as much justification as selection might be left to a trustee assumed 
under statute. 

In Rintoul’s Trs. v. Rintoul, 1949 S.L.T. 244, the Second 
Division held that a bequest of residue by a testator amongst 
‘ whatever charitable or social institutions in Glasgow or elsewhere ° 
his trustees in their absolute discretion might think fit, was void 
from uncertainty. The word ‘ social’ was held not to be exegetical 
of the word ‘charitable’. Passing reference was again made to 
Chichester Diocesan Fund and Board of Finance v. Simpson [1944] 
A.C. 841. This decision of the House of Lords in an English appeal 
had already in Wink’s Eaors. v. Tallent, 1947 S.C. 470, been pre- 
sented, somewhat rashly it may be said, as a brutum fulmen at the 
First Division. In Wink’s Ewors. the bequest of residue had been 
to ‘ Societies or Institutions of a benevolent or charitable nature °’; 
in the Chichester Case interpretation had concentrated on the words 
‘charitable or benevolent’. The First Division, following Hay’s 
Trs. v. Baillie, 1908 S.C. 1224, held in Wink’s Ewors, that the two 
adjectives were used not disjunctively but exegetically of each other. 
The Lord President (Cooper) was at pains to dispose of counsel’s 
suggestion that the Chichester Case should rule the interpretation. 
He pointed out that the law of trusts in Scotland and England had 
fundamentally distinct historical and doctrinal backgrounds, and 
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that, except for United Kingdom taxing statutes, the Scots lawyer 
is impenitently unversed in the English law of charities which is 
overshadowed by the Statute of Elizabeth (48 Eliz. c. 4). 

An interesting question of alleged imposition of restraint om 
marriage in a bequest arose in the case of Aird’s Eaors. v. Aird, 
1949 S.L.T. 151. A testator, who. died in 1947, made a will in 
1908, and bequeathed his estate to his brother. He qualified this 
bequest as follows: ‘ You, my brother James Aird I bequeath my 
all so long as you remain a single man. If you take unto yourself 
a wife, from that day.I hereby give ...to my mother... all 
my estate’, James Aird, who had married in 1906, claimed the 
bequest on the ground that the condition attached thereto was 
invalid as being in restraint of marriage. There was an elaborate 
citation of institutional and other authority at the Bar, and the 
maxim matrimonia debent esse libera was strenuously urged. The 
Lord President, in his opinion, commented that if the testator had 
died in 1904, when his brother James was still single, a different and 
difficult question would have arisen, but he continued in life until 
1947. The will, which was by its very nature a private and 
undelivered document until the testator’s death, was to be con- 
sidered as operating as from that date, at which time James Aird 

-was approaching the celebration of his golden wedding. It was 
_ thus hardly possible to maintain that he was being restrained from 
the free exercise of the choice whether to remain a bachelor or to 
marry. According to the plain intendment of the will, which came 
into operation in 1947, James Aird was disqualified from taking 
any benefit from the bequest. 


Criminal Law. 

A practical difference of highest importance between the law of 
Scotland and that of England is as to what amounts to sufficient 
evidence to establish facta probanda. Thus in Scotland the guilt 
of an accused person must be proved (except where statute speci- 
fically provides otherwise) by the testimony of two credible wit- 
nesses. As on the Continent, so in Scotland ‘unus testis, nullus 
testis’. This principle is illustrated by the case of Bisset v. 
Anderson (H.C.J., March 11, 1949), a very ordinary case of statu- 
tory crime. On appeal it was held that the uncorroborated 
evidence of an analyst was insufficient to warrant the conviction 
of a motorist on a charge of having commercial spirit in the tank 
of his car. It is provided by the Motor Spirit (Regulation) Act, 
1948, s. 11, that an analyst’s certificate ‘ shall be evidence’ of the 
facts therein stated. Only had the Act provided that such evidence 
would be’ sufficient to warrant conviction would the burden of proof 
upon the prosecution be discharged in Scotland by the tendering 
of such certificate. 

- In Dow v. Macknight, 1949 J.C. 88, seven judges sitting in 
the High Court of Justiciary considered the question whether the 
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uncorroborated testimony of two or more socii criminis, if believed, 
was sufficient to support conviction. It was held by a majority 
that, though the evidence of socii must be received cum nota, and 
that this must be explained to the jury, such evidence would support 
conviction. The two leading opinions—by the Lord Justice-Clerk 
and by Lord Jamieson—gave full weight to the arguments of the 
Dean of Faculty for the appellant; but after a careful consideration 
of the authorities, concluded that, once the admissibility of a socius 
as a witness was conceded, the question of credibility was for the 
jury after an appropriate charge. The history of early exclusion 
and later admissibility of certain classes of witness was fully and 
accurately traced. The Lord Justice-Clerk showed the same clear 
grasp of the essential distinction between competency and weight 
of evidence as he showed in Lennie v. Lennie (discussed in ‘ Epithal- 
amium—a Scottish Trilogy ’, 12 M.L.R. 2, p. 162). One may recall, 
in considering the testimony of a socius, that in December, 1828, 
the notorious Hare saved his own neck by supplying the essential 
evidence to secure the conviction of his accomplice Burke. 

An important restatement of the law regarding the inference 
to be drawn from possession of stolen goods was made by the Lord 
Justice-General (Cooper) in Fow v. Patterson, 1948 J.C. 104. A 
quotation from his Lordship’s own opinion (at p. 108) summarises 
the matter. ‘If the rule is to have full effect in shifting the onus 
from the prosecution to the accused and raising a presumption 
of guilt which the accused must redargue or fail, three conditions - 
must concur—(a) that the stolen goods should be found in the 
possession of the accused; (b) that the interval between -the theft 
of the goods and their discovery in the accused’s possession should 
be short . . .; (c) that there should be “‘ other criminative cir- 
cumstances ° over and above the bare fact of possession. If all 
these conditions are not present—if, for imstance, the interval 
between the theft and the discovery is prolonged, or if the accused 
has only had temporary possession of the goods and has parted 
with them normally and openly—the facts which can be proved 
may well constitute ingredients (quantum valeant) in the case, and 
may combine with other factors to enable the Crown to establish 
guilt. But, unless all three conditions concur, the accused cannot 
be required to accept the full onus of positively excluding every 
element of guilt. Even when they concur, the weight of the result- 
ing presumption, and the evidence required to elide it, will vary 
from case to case’. ; 

Professor Orfield in his stimulating treatise ‘ Criminal Procedure 
from Arrest to Appeal’ (in the United States of America) has 
adverted (p. 64) to the clear rules which obtain in Scotland 
restricting the eliciting of information from suspected or accused 
persons. In England the Judges’ Rules lay down (Rule 8) that 
“persons in custody should not be questioned without the usual 
caution being first administered’. The different approach of the 
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Scottish criminal law was reaffirmed in Wade v. Robertson, 1948 


. J.C. 117. The appellant in this case was charged with theft of 


whisky. After he had been taken into custody, a police constable 
called at his lodgings, and took possession of a bottle of whisky 
which he found there. On returning to the police station the con- 
stable told the appellant of his investigations; showed him the bottle 
taken from the lodgings, and said, ‘ Well Wade, this is a bottle 
I have been given by your landlord. I am going to ask you a 
few questions which you don’t have to answer unless you like. 
They may be used in evidence against you’. Without any 
question being asked the appellant went on to make an incriminat- 
ing statement as to how the offence had been committed. On 
appeal this evidence was held to be clearly inadmissible, and the 
Lord Justice-Clerk (Thomson) commented as follows, ‘.. . once 
a prisoner has been taken into custody and been cautioned and 
charged and his answer, if any, to the caution and charge noted— 
after that, so far.as investigating the particular charge in respect 
of which the man has been apprehended, the police are to all intents 
and purposes functi, and they are not entitled to question him with 
regard to that particular charge. ... It is said in this case that 
the circumstances do not fall under this rule in respect that it was 
a voluntary statement and was not made in answer to interroga- 
tion. . . . It may be that . . . the appellant made his statement 
without any questions being asked, but there was a plain invitation 
to answer questions, and it seems to me that in these circumstances 


_ one cannot call this a ‘‘ voluntary statement ’’ in the proper sense 


of the word’. 

The divergent attitudes of the Scottish and English criminal 
courts as to the proper view to be taken of examination by, and 
information communicated to, a police surgeon who examines a 
person suspected of an offence against section 15 of the Road Traffic 
Act, 1980, have already been given wide publicity. It may be 
sufficient to say that the Lord Chief Justice, Lord Goddard, in 
ÈR. v. Nowell [1948] 1 All E.R. 794, seems to impute to the Bench 
which decided Dumigan v. Brown and Reid v. Nixon, 1948 J.C. 68 
a pejorative interpretation of the functions of a police doctor. If 
the imputation was made, it must be through a misunderstanding 
of their Lordships’ opinions. 

Due possibly to the admirable tradition of restraint observed by 
those charged with the public duty of prosecution of crime in 
Scotland, some fifty years had to elapse from the passing of the 
Criminal Evidence Act, 1898, before the Justiciary Reports included 
a decision upon section 1 (f) of that Act. This subsection provides, 
inter alia, that an accused person may not be cross-examined to 
show his bad character, or as to his previous convictions, unless 
“the nature or conduct of the defence is such as to involve imputa- 


- tions on the character of the prosecutor or the witnesses for the 


prosecution ’. The import of this language fell to be construed in 


` 


ae 
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O’Hara v. H.M. Advocate, 1948 J.C. 90. The essential facts 
relevant to the appeal were as follows: O’Hara, the appellant, had 
been charged with breach of the peace and assault upon two police 
officers. To the charge of assault he had lodged in advance of trial 
(as the law of Scotland requires if a special defence is to be made) 
a special defence of provocation and self-defence. At the trial, 
the evidence upon which the Crown mainly relied was that of the 
two officers who were said to have been assaulted; and these same 
witnesses were cross-examined by counsel for the defence on the 
line that one of them had been under the influence of drink and 
had been the aggressor. Later the accused himself gave evidence 
to like effect, whereupon the Procurator-Fiscal asked, and obtained 
from the Sheriff leave to cross-examine the accused on his past 
record—which included three convictions for assault and five for 
breach of the peace. The jury convicted by a majority, and an 
appeal was brought against conviction on the ground that on a 
proper construction of the Criminal Evidence Act, 1898, s. 1 (f), 
cross-examination to show bad character should not have been 
allowed. Counsel for the appellant contended that the defence by 
its very nature necessarily involved the leading of evidence which 
reflected on the police witnesses; and that counsel for the defence 
was entitled to cross-examine Crown witnesses along these lines if 
such evidence was relevant to the issue, and was adduced for the 
sole purpose of establishing the facts and not with the ulterior 
motive of discrediting the witnesses. 

There being no Scottish authority on the point, leading English 
decisions were cited as persuasive authority to the High Court of 
Justiciary, and these were carefully reviewed in the opinions of 
the Lord Justice-Clerk and of Lord Jamieson. The Lord Justice- 
Clerk dealt, inter alia, with the line of cases from R. v. Marshall, 
68 J.P. 86 to R. v. Turner-[1944] 1 K.B. 468; Stirland v. D. P. P. 
[1944] A.C. 815; and R. v. Jenkins, 81 Cr.App.R. 1. He con- 
trasted the ‘liberal view’ as expressed in a dictum? of Viscount 
Simon L.C. in Stirland v. D. P. P. (sup. cit. at p. 827), and by 
Channel] J. in R. v. Preston [1909] 1 K.B. 568 (at p. 575) with 
the stricter view taken in R. v. Hudson [1912] 2 K.B. 464,? and 
considered ‘ The net result seems to be that the Court of Criminal 
Appeal in England adheres to Hudson (supra) with certain modi- 
fications in cases of rape and subject to the discretionary powers 
of the presiding judge’. Regarding this compromise solution as 


1 ‘An accused is not to be regarded as depriving himself of the protection of the 
section because the proper conduct of his defence necessitates the making of 
injurious reflections on the prosecutor or his witnesses’: R. v. Turner. 

2‘ We think that the words of the section * unless the nature or conduct of the 
defence is such as to involve imputations ° must receive their ordinary and 
natural interpretation, and that it is not legitimate to qualify them by adding 
or inserting the words ‘‘ unnecessarily '’ or “* unjustifiebly ” or ‘'‘ for purposes 
other than that of developing the defence ’’ or other similar words.’ 
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somewhat unsatisfactory, the Lord Justice-Clerk proceeded to con- 
strue the subsection, unhampered by previous Scottish authorities 
and diverging from the interpretation adopted in leading English 
decisions. On the construction of the word ‘ character’ his Lord- 
ship said, ‘In virtue of subsection (f) (ii) the accused loses the 
statutory protection in two events—(a) if he seeks to establish his 
own good character, and (b) if the nature or conduct of the defence 
is such as to involve imputations on the character of the prose- 
cutor or the witnesses for the prosecution. In the first of these 
instances ‘‘ character ’? must mean character generally, and quite 
apart from the issue raised by the indictment. It seems natural, 
therefore, to read ‘‘ character ’’ in the latter part in the same sense 
as the general character of the prosecutor or the witnesses’. He 
then proceeded to distinguish possible cases into two broad cate- 
gories. The first class comprises those cases where cross-examina- 
tion of the Crown witnesses is restricted to what is necessary for the 
accused fairly to establish his defence to the indictment—albeit it 
involves an invitation to the jury to disbelieve the witnesses. In 
such cases the character of the accused is not put in issue. Secus 
in the second class, which comprises cases where the cross-examina- 
tion attacks the general character of Crown witnesses. Even in the 
second class of case, however, though cross-examination of the 
accused as to his previous bad character is clearly competent, the 
fundamental consideration is a fair trial, and the judge has dis- 
cretion to disallow such cross-examination if the fairness of the trial 
might be thereby ‘prejudiced. On the particular facts before the 
court, the cross-examination fell within the first class, and did not 
put the appellant’s character in issue. The position would have 
been otherwise had the defence sought to establish that the con- 
stable was from his general character and antecedents an unreliable 
witness or person of dissolute habits. Lord Jamieson, in the course 
of his judgment, referred with approval to Channel] J.’s statement 
of the relevant principle in R. v. Preston (sup. cit.) and to the dis- 
tinction drawn by Hamilton J. (as he then was) in R. v. Westfall, 
7 Cr.App.Rep. 176 (at p. 179), between an attack on character 
going to credibility and questions put to elicit what occurred when 
the alleged crime was being committed. 
T. B. Smrru. 


REVIEWS 


Dicey’s Conruicr or Laws. Sixth edition under the general editor- 
ship of J. H. C. Morris with specialist editors. [London : 
Stevens & Sons, Ltd., and Sweet & Maxwell, Ltd. 1949. cxxix 
and 912 pp. £4 10s.] 


Tue publication of a new edition of Dicey will be regarded as a great event 
by all those interested in or concerned with the Conflict of Laws. The fifth 
edition appeared in 1982. Over the seventeen years which have since passed a 
remarkable development of this branch of the law has taken place both in this 
country and abroad: Parliament has enacted a number of statutes bearing 
upon it; very many cases, some of them of fundamental significance, have come 
before the courts; no less than four textbooks have appeared, and numerous 
monographic studies have tried to elucidate specific problems. Outside England 
there has been an equally rich output in a field to which comparative research 
has always been essential. 

In these circumstances it is not surprising that the preparation of a new 
edition proved to be a herculean task. Nobody could have discharged it better 
than Mr. J. H. C. Morris, to whose writings the Conflict of Laws owes so much, 
but even he found it necessary to share the work with seven collaborators, 
Messrs. Cowen, Cross, Kahn-Freund, Lipstein, Parry, Welsh and Wortley. 
The team work which has resulted and which is generously acknowledged in 
the preface, seems to have been a real success. It throws a significant light 
on the difficulties of this particular subject that ‘responsibility for editorial 
policy belongs to the editors collectively, but not to any individual editor, since 
some of the decisions were only arrived at by a majority vote’ and in at least 
one case, i.e the deletion of the chapter on Nationality, only by the general 
editor’s casting vote. 3 

It is not easy by way of a review to do justice to a work to which eight 
highly qualified experts have brought so much learning, thought and devotion. 
To describe the contents of the book would be a narrative full of platitudes. 
To look out for printing errors, omissions or other slips would be lacking in 
that spirit of humility which should animate a reviewer of this work. To 
discuss individual points and to agree or disagree with the editors’ decision 
would be attractive for the reviewer, but disproportionate to the calibre of 
the editors’ achievement. They are entitled to expect a broad approach and 
a generous appreciation of their labours and accomplishments. 

This, in a sense, is really a fourth edition of Dicey’s classical work. The 
intervening editions for which Professor A. B. Keith was responsible were in 
many directions open to criticism. The editors of the present edition have, 
on the whole, taken the third edition as a basis and brought it up to date. 
The result is a book which preserves the spirit of Dicey’s genius, yet adapts 
it to modern conditions. What Dean Falconbridge expected from ‘the skilled 


and enlightened editorship of Mr. J. H. C. Morris’ has indeed been fully. 


realised: a work of classical stature, exposed to the danger of growing stale, 
has been restored to freshness and vitality and thus been assured of retaining 
its pre-eminent position not only as a collection of material, but also as a 
guide to the law and its rational evolution. If an American scholar could, 
with some justification, speak of the ‘ Anglican positivism’ of earlier editions, 
the keynote of the sixth edition lies in its measured progressiveness, mindful 


of tradition, yet searching for judicious adaptation and advance. Dicey has ` 


again become a book that not only informs but also inspires. Moreover, it has 
become a book that informs correctly and inspires wisely. 
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A few examples may serve to illustrate this characterisation. It is particu- 
larly striking in connection with the Chapter on Movables (pp. 557 to 578) 
which, as the italics in the Table‘of Principles and Rules make evident, has 
been almost completely re-written by Mr. Morris. Thus the question of the 

- law governing the transfer of goods in transit was hardly mentioned in 
` previous editions. The new Dicey suggests that where the situs is casual or 
unknown, a transfer valid by the lex actus will probably be recognised here, 
though this does not necessarily exclude the validity of a transfer according 
to the lex situs where this is appropriate. In connection with the assignment 
of intangible things the primacy of the proper law is now proclaimed and 
a clear distinction is drawn between the assignor-assignee and the assignee- 
debtor relationships. The treatment of the authorities which, on this point 
* of great practical importance, are conflicting and particularly unsatisfactory, 
is interesting: they have by no means been ignored, but they are attractively 
explained and distinguished so that a courageous judge should not find it 
difficult to adopt what is unquestionably the only sensible principle. A certain 
amount of audacity however, will be required of non-academic lawyers, if they 
should feel inclined to adopt Mr. Morris’s views on renvoi or on classifica« 
tion and the incidental question. On the former matter he gives many, though 
frequently somewhat mathematical reasons against the foreign-court theory, 
but he gives none for his final submission that the internal-law theory should 
. prevail. On the latter points, completely omitted from the former editions and 
not referred to in the present edition’s Table of Principles and Rules, 
Mr. Morris presents an exhaustive and interesting discussion, although it 
cannot easily be reconciled with the prevailing practice which does not support 
the editor’s preference for what, on the whole, is characterisation in accordance 
with analytical jurisprudence and comparative law. 
_ Dr. Kahn-Freund’s chapters on Contracts (pp. 579 to 753) are not only the 
longest and, for the average practitioner, the crucial ones of the book, but 
also of outstanding merit. The finesse with which Dicey’s great text has 
been handled is impressive. Reading between the lines one cannot help feeling, 
though one cannot prove, that Dr. Kahn-Freund would not have been 
disinclined to modify Dicey’s subjective theory of the proper law as applied 
by the Privy Council in Vita Foods Products v. Unus Shipping Co., Ltd. 
[1989] A.C. 277, but the only point at which the printed word allows the 
cat out of the bag is where the rule as to capacity is being restated by 
suggesting that the law with which the contract is most closely connected should 
govern—a solution put forward with such absence of dogma that one is 
tempted in overlooking its heresy and also its inelegance in the context. On 
the other hand a real welcome should be extended to the new Rule 138 
- according to which the formation of a contract is governed by the proper 
law, and to the new formulation of Rule 140 which now attributes equal 
force to the lex loci contractus and the proper law in so far as formalities 
are concerned and to the thirty-five pages dealing with foreign currency 
obligations. The discussion of bills of exchange or of the law of agency will 
provide the careful reader with representative examples of the scholarly, yet 
predominantly practical approach which gives these chapters their mark. 

Similar remarks apply to the contributions of Mr. Cross, who is responsible 
for the rules relating to jurisdiction in matrimonial affairs (pp. 216-268, 
368-385) and the validity of marriage (pp. 758 sqgq.), and of Mr. Welsh who 
deals with family relations (pp. 269-275, 480-520) and status (pp. 465-475). 
The former has done useful service by his treatment of the problem of 
polygamous marriages, by giving adequate space to the choice of law problem, 
by his minute examination of the decision of the Court of Appeal in 

` De Reneville v. De Reneville [1948] P. 100 and, as some may think, by rejecting 
Professor Cheshire’s view of the influence of the matrimonial home upon 
questions of capacity to marry. As to Mr. Welsh’s chapters particular 
attention will have to be given to his criticism of Re Bischoffsheim [1948] Ch. 
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79, his thorough and systematic treatment of adoption and his departure from 
Dicey’s suggestion that no status unknown to English law will be recognised 
here, to mention only a few matters illustrating Mr. Welsh’s infusions into 
a text which has been carefully revised throughout. 

When one comes to Dr. Lipstein’s parts, one approaches the borders 
separating the new Dicey from the old, but in his case this is obviously due 
to the fact that many of his subjects, such as bankruptcy and the extra- 
territorial effect of English judgments and orders, do not lend themselves to 
radical experiments. Where Dr. Lipstein is left some elbow-room, he knows 
not only how to bring his text up to date, but also how to rejuvenate it. This 
is proved by his new chapter on quasi-contract and by his revision of the 
Introduction where, in particular, he has greatly improved the formulation of 
the vested rights theory: English courts enforce a right acquired under the 
Jaw of a country which is applicable according to the English Conflict of 
Laws; somewhat surprisingly, the negative aspect is less clearly expressed by 
the formula that no right is enforced that has not been acquired ‘in virtue 
of an English rule of the Conflict of Laws’. There cannot be many, however, 
who would have regretted the disappearance of the curious sentence (p. 15): 
“England, France, Mexico, the United States, Turkey, Russia and India are 
civilised countries’. There is also an unfortunate incongruity between p. 18 
where foreign penal, confiscatory and revenue legislation is stated to be 
outside the English court’s power of enforcement, and p. 152 (Rule 22) where 
Professor Wortley says that the English courts will not enforce foreign penal, 
revenue or political laws, incidentally without gaining any real advantage 
from introducing the French notion of lois politiques into English law. 

It was, no doubt, the nature of their subjects that has also to some extent 
precluded Messrs. Cowen, Parry and Wortley from making many alterations 
of a fundamental character. Thus, the rules relating to domicile are so 
well settled as to make it readily understandable that about the only major 
change effected by Mr. Cowen (and followed in the remainder of the book) 
consists in the substitution of ‘domicile’ for ‘domicil’ and in the rule that 
a corporation’s domicile is in the country of its incorporation rather than 
in the country where its affairs are centred. Yet one cannot help feeling 
that there would sometimes have been greater scope for improvement. Rule 22 
which, as mentioned above, deals with revenue laws and so forth and also with 
the Act of State is of the greatest importance in practice. The cursory 
character of the Comment can perhaps be explained, though not. excused, by 
Professor Wortley’s intention to produce at some future date a comprehensive 
work on the subject, particularly on Confiscation. The intimation (p. 157) 
that the House of Lords will perhaps ‘ reconsider the decision in Princess Paley 
Olga v. Weisz [1929] 1 K.B. 718, in the light of international law and foreign 
practice in the matter of confiscations’, is hardly sufficient, especially if it is 
remembered that, with every justification, Mr. Morris relies on the same 
decision (p. 563) to prove the controlling influence of the lex situs on the 
acquisition of title to movables. Mr. Cowen’s chapters on Torts (pp. 799-807) 
and Procedure (pp. 859-870) are very short. His rigid determination to 
limit himself to matters actually raised in the courts is not- wholly in line 
with the rest of the book. In neither chapter has reference been made to 
Yorke v. British and Continental Steamship Co., Lid. (1945) 78 LLL.R. 
181. The question of the applicability of English law where foreign law has 
not been pleaded or proved, but obviously governs the case, would have 
merited more elaborate discussion than it receives at p. 867. It would also 
have been desirable, for instance, to deal with the division of functions between 
judge and expert in the light of such decisions as Di Sora v. Phillips (1863) 
10 H.L.C. 640; Hartmann v. Koenig (1933) 50 T.L.R. 114 or Re Parana 
Plantations, Ltd. [1946] 2 All E.R. 214. 

Dicey’s sixth edition is by about 200 pages shorter than the fifth. This 
has been achieved by employing smaller type for the Illustrations and by 


Ocr. 1949 REVIEWS 521 


deleting the Appendices, the chapter on British Nationality (on which 
Mr. Parry will soon publish a separate book), most references to American 
cases and the short indication of the facts of a decision by which the earlier 
editions considerably facilitated the busy practitioner’s research. Yet the 
sixth edition is the fuller and, indeed, incomparably the better one. It can 
be readily appreciated that, when they reached the end of their journey, 
Mr. Morris and his colleagues were reminded of Mr. Tangle in Jarndyce v. 
Jarndyce, and felt that they had read nothing else than Dicey since they left 
school (Preface, p. xvii). Let them be re-assured that, in the words of 
Mr. Kenge, their labours have taken ‘their place in the stately vista of the 
pillars of our profession ‘—a comment which, it is certain, is more appropriate 
to Dicey’s sixth edition than to the Cause of which Mr. Kenge spoke. 


F. A. Mann. 


TEXTBOOK OF THE ENcLIsH ConFLict oF Laws. By Curve M. 
ScHMITTHOFF, LL.M.(Lond.), LuL.D.(Berl.). Second Edition 
[Sir Isaac Pitman & Sons. 1948. xi and 461 pp. 35s.] 


Tue second edition of this excellent textbook will enhance the reputation 
deservedly won by the first. The revision seems to have been most carefully 
carried out, and, despite the spate of new cases, some of great importance, 
Dr. Schmitthoff has succeeded in avoiding any substantial increase in size. 
His restraint in this respect is in contrast to the unbridled enthusiasm of 
Dr. Cheshire, whose book, though it becomes more learned and exhaustive 
with each new edition, has now grown beyond the grasp of the elementary 
students for whom it was originally intended. Happily this no longer matters 
for the gap is admirably filled by Dr. Schmitthoff, and now that Professor 
Graveson has published his introductory manual, students and teachers of 
Conflict are exceptionally fortunate in the range of textbooks available. At 
present it is the practitioner who is least well served, but the promised new 
edition of Dicey will doubtless meet his need and with its appearance this 
branch of the law should become the best documented of any. There will then 
no longer be any excuse for the abysmal ignorance of this subject formerly 
displayed by bench, bar, and solicitors and still, perhaps, sometimes discernible. 
Dr. Schmitthoff is not the least of the pioneers who have laboured to teach 
us better. 
L. C. B. Gower. 


Property, WEALTH, Lanp. By Myres Smita McDoucat and 
Davip Haser. [Michie Casebook Corporation, Charlottesville, 
Virginia. 1948. viii and 1218 pp. (with index). ] 


Tus is an excellent example of the new type of case-book which is coming into 
use in the U.S.A. That its authors are unconventional and provocative 
members of the unconventional and provocative Yale Law School is a guarantee 
that it is something out of the ordinary, and it would therefore be a mistake 
to form an estimate of the type and quality of the teaching in the great 
American law schools from a perusal of it. Nevertheless, it would not be 
unfair to say that it does indicate that these schools have a conception of their 
work, and of the kind of educated man and trained lawyer which a university 
Jaw school should aim to produce which is altogether on a different plane of 
progress from the accepted standard in this country. 
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American law schools are of course often post-graduate so that the student 
should come to his work with a better apparatus than our students have. Yet 
even at the post-graduate stage few English teachers would contemplate an 
approach to théir subject based on such a broad outlook and with such a 
majestic sweep as that evident in this book. An English law school aims to 
turn out graduates with a sound grasp of legal principle, an American law 
school (or the best of them at any rate) aims to turn out students with, in 
addition, a sound grasp of the structure and functioning of the society in 
which these principles have grown up, and have to be applied. 

In the opening section of this book the authors propound over several pages 
a number of searching questions which they assert are raised by the study of 
the law of property, and in the light of which the materials for this case-book 
have been collected. A small selection from these will indicate the outlook 
of the authors better than any long description. ‘What’, they ask, ‘are the 
basic similarities and differences in capitalist and socialist societies?’ ... 
‘What meanings do different people in different situations attach to the word 


roperty?’ . . . ‘By what specific practices and doctrines are resources. 
y 


allocated, planned, developed, and exploited in the United States today?’... 
‘Behind the formal facade of authority, what is the structure of real and 
effective control over important decisions about how resources are allocated, 
planned, developed, and exploited?’ ... ‘Are present practises for the pro- 
tection and regulation of private claims those best calculated to promote 
optimum production?’ 

Again, before we are introduced to any decided case we are treated to 
extracts from the article on property in the Encyclopedia of Social Sciences, 
to a section on ‘private property’ from the chapter on Economic Institutions 
of Capitalism, from Blodgett's, Comparative Economic Systems, to a paper on 
Soviet Property Law in Plan and Action, by Harold J. Berman, of the 
Stanford University Law School, and to the section on property from the 
Restatement of American Law. Then comes the Robin’s Dry Dock Case to 
bring us up against the legal limitations on the property conception by means 
of a judgment from Justice Holmes emphasising that a charterer has no such 
right of property in the ship in which his goods are to be carried as to enable 
him to sue a ship repairer whose negligence has put the vessel out of com- 
mission and thereby deprived him of her use. 

Part I of the book entitled ‘Property and Wealth’ is concerned with the 
general sociological background, and the principles of property law. Part II 
which extends to some three hundred pages is entitled ‘Land (Resource) 
Allocation by Private Volition’, and is concerned with transfer of property, 
conveyances, succession, landlord and tenant, and a number of miscellaneous 
methods of handling property so as, for example, to protect it against taxation, 
or insulate it against creditors. Part III which running to nearly eight hundred 
pages is by far the most substantial part of the work, is entitled ‘Land 
Planning and Development’. The greatest part of this, e.g., the chapter on 
Land Planning and Development by Private Agreement, is concerned with what 
we should regard as general property law and conveyancing, for example, the 
interesting sections on easements and the law relating to building estates 
which stems from our own equity decisions. It is brought in under the 
general head of planning because of the American conception of planning by 
free enterprise. It must be confessed that to the reviewer this is a conception 
of such modern origin that the attempt to fit the cases into it reminds him 
of the operation upon Procrustes. The material brought together, however, 
has its independent value, and is of great interest. 

A good deal of this part of the book is taken up with what we should 
regard as local government Jaw, but as is well known the development of town 
planning in the technical sense began earlier in the U.S.A. than in this country. 
Some States are of course very much ahead of others and while none of them 
have advanced so far as the Town and Country Planning Act, 1947, the 
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material collected in this book is indicative of a varied and fruitful experience 
to which too little attention has been paid on this side. One certainly gets 
the impression of a much greater degree of control over speculative building 
and individual idiosyncrasy than one’s general conception of the American 
‘attitude would have led one to expect. - 

The American constitution, of course, raises obstacles to State planning and 
these increase in geometrical progression when regional or federal planning 
is contemplated. Yet regionally there is the outstanding achievement of the 
Tennessee Valley Authority ‘to record, as well as interesting projects in New 
England and elsewhere. The material provided on federal and world planning 
though not without interest is naturally of a wishful and prophetic character. 

In conclusion I will note two further points. In the first place the material 
is all refreshingly modern., Few of the cases given go back to the last century 
and the great mass of them date after the first world war, while quite an 
appreciable portion are later than the second world war. Secondly, as one 
would expect, both the bibliographies which are spread throughout the work, 
and the notes are -characterised by width of outlook. The notes often pose 
questions of the interesting quality already exemplified, but more specifically 
directed to the problem under immediate discussion. The students in classes 
using this case-book, especially if they are taken by the authors, must have an 
interesting, stimulating, and at times bewildering experience. 


C. 


THE ELEMENTARY PRINCIPLES OF JURISPRUDENCE. By Grorce W. 
Kereron. Second edition. [Pitman. xxxvi and 488 pp. 30s.] 


Proresson Keerox cannot, unlike many of his learned contemporaries, be 
accused of foisting upon an impecunious student public successive and little 
changed editions at too frequent intervals. It is eighteen years since the first 
edition of the book appeared: the new work is of much increased length and 
scope, taking account in particular of twentieth-century advance in the 
sociological, anthropological and comparative approaches to law. It is 
divided into three parts. 

Part I is entitled ‘The State and The Law’. Discussing the science of 
jurisprudence the author says (p. 3): ‘Many different approaches are possible, 
and the selection of a particular one may depend upon training, equipment 
or even inherent belief in the efficacy of a particular technique’. The 
reference to inherent belief calls to mind Lord Macmillan’s reflections on ‘Two 
Ways of Thinking’: it is not improbable that however much training and 
equipment may influence the inexperienced jurist in his approach, the choice 
between the manifold approaches open to the more learned and experienced 
is ultimately determined by temperamental inclination. Professor Keeton’s 
conclusion that ‘it may safely be predicted that whatever method of approach 
to Jurisprudence is eventually dominant in the legal thought of the present 
century it will not be Analytical Jurisprudence’, must bring comfort to all 
who have found ‘Salmond’ a penance, whatever may be said as to its 
usefulness ‘for the purpose of clearing the head’. The rise of the modern 
State and the problem of adapting to present conditions definitions of 
Sovereignty as illimitable and indivisible, are fully treated. So, too, are the 

sources of law—in particular the growth in England of stare decisis from 
- the brusque ‘it was wrong’ to the unhappy ‘much as we regret...’. 
Surprisingly there is no discussion of the relative merits of codified and case 
_law systems, perhaps because friction on this point has, in the past, generated 
much heat and:shed little light. 

Part II deals with Some Fundamental Legal Conceptions. The Hohfeldian 
analysis is set out in all its complexity. Legal rights are classified, in the 
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following chapter, into positive and negative, legal and equitable, proprietary 
and personal, public and private, in rem and in personam. ‘The distinction 
between rights in rem and rights in personam is to be found in the number of 
persons subject to the duty of respecting them’ (p. 142). But the extreme 
examples given (ownership, and right to performance of a contract of service) 
do not sufficiently raise the problem encountered by Winfield in his- attempt 
to define a tort as breach of a right in rem (Province of the Law of Tort, 
p. 287) though allusion is later made to this matter in a footnote (p. 886). 
Legal personality is fully discussed; it is questionable, however, if ten pages 
should have been devoted to a discussion of the corporation sole, available in 
almost identical form in The Law Journal for 1933. The chapter on Possession 
is excellently argued, and fortified with the most recent cases, civil and 
criminal. 


Part III purports to deal with The Main Divisions and Problems of The 
Law. Professor Keeton accepts for this purpose a principal division of 
State Law into public and private, and into this framework he fits chapters 
on Constitutional, Administrative and Criminal Law on the public side; Family 
Law, Property Law, Contract and Quasi-Contract, Torts, Mercantile Law, 
Evidence, Procedure and Conflict of Laws on the private side. There is also 
an important chapter on International Law as distinct from State Law. It 
should be noted that Part III comprises more than half of the book and that 
it is a section of great interest. A student’s Xmas stocking, it is full of good 
things. A few may be mentioned. f 

There is a very full discussion of Administrative Law which offers a 
decided, yet not immoderate, corrective to Dicey’s mistrust of French droit 
administratif, and concludes with an account of American practice and theory 
leading to the Federal Administrative Procedure Act of 1946. The references 
to Chinese law which were prominent in the first edition are repeated, and 
the author suggests in relation to the ‘eclipse’ of mens rea that ‘the tendency 
of Western systems to reproduce in the twentieth century some of the 
characteristics of Chinese law to which objection was taken in the nineteenth, 
indicates the extent of the change in social philosophy which has occurred 
in Europe during the past century’ (p. 318). In the chapter on Mercantile 
Law much prominence is given to the continuity of merchant custom, and 
there is an excellent account of the growth and problems of the modern 
corporation in a society that has repudiated laisser-faire. Elsewhere Positivist 
Naturalist and Grotian theories of International Law are treated historically 
and an interesting parallel is drawn between world conditions in the time of 
Grotius and today. ‘An established order has been broken down as it has 
done today. Then it was medieval Christendom: today it is Western liberal 
society’ (p. 263). The achievement of Grotius was an International Law 
which was adapted to the sovereign State of the seventeenth century, which 
drew on ethical principle but not to the exclusion of unethical practice. But 
unless International lawyers are frankly to renounce all hope of repeating 
the achievement of Grotius among the States of the twentieth century—unless, 
that is, they consciously admit the limitation to a non-Communist world which 
is implicit in such works as Oppenheim and Brierly, and in Dr. Schwarzen- 
berger’s new work—they will have to investigate more closely than at present 
the Soviet attitude to International Law. Professor Keeton is aware of the 
difficulty but has little to say about it. 


Two minor criticisms of this Part may be offered. Firstly, after noting 
that in the eighteenth and nineteenth centuries individualism favoured a 
theory of liability in tort based on intention and negligence, it is stated— 
“Today the pendulum has swung far in the other direction and if prevailing 
theories of social obligation continue it will swing further yet’ (p. 390): 
Rylands v. Fletcher (1868) L.R. 3 H.L. 330 is cited in support; Read v. Lyons 
[1947] A.C. 156 is ignored. Secondly, in the discussion of judicial precedent 
there is at p. 109 an account of Donoghue v. Stevenson [1982] A.C. 562, and 
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subsequent cases which occupies a page. It seems unnecessary to reproduce 
the account in full at p. 392. 

However, the real difficulty is to comprehend the author's purpose in 
Part III. In introducing the divisions of this Part Professor Keeton notes 
the twin dangers—that discussion may be no more than an analysis of the 
general principles of one given legal system, or, alternatively, the study of 
some of the more difficult problems awaiting solution in English law. His 
answer to these dangers is that ‘he may perhaps hope to indicate which diffi- 
culties arise from the nature of the problem itself and which are the conse- 
quence of historical development, and he may occasionally, by employing the 
comparative method, draw attention to methods of solution which have been 
employed in other systems’ (p. 226). The student then may expect historical 
and comparative as well as contemporary and insular treatment of problems. 
But as in all Xmas stockings there are surprises. ‘Historical treatment’ is 
too often a euphemism for legal history; this history is well told, but it 
bulks large, and even Professor Keeton’s partiality for the trust hardly explains 
a triple account of the development of the use (pp. 117-9, 142-3, 367-71). 
Moreover, adeguate history is sometimes followed by very brief dismissal of 
modern problems. So the adventures of consiđeration at the hands of Lord 
Mansfield and the Report of the Law Revision Committee are noted, but there 
is little or no discussion of the desirability of consideration in a system of law. 
Again the chapter on Contract and Quasi-Contract devotes only one page to 
Quasi-Contract, and that a roll-call of the opposing camps: there is no 
reasoned statement of the differing principles of restitution and unjustified 
enrichment. 

Comparative treatment in jurisprudential works is still very much a matter 
of grace and Professor Keeton has been generous. References to Chinese law 
have been commented on; Roman, French, Roman-Dutch and German law are 
called upon and the discoveries of Malinowski and Hogben utilised. Surprisingly, 
there is no comparative discussion of the trust—a note on its relation to the 
wakf and fideicommissa would be welcome in a future edition. 

When all this is said it must be repeated that the book as a whole, and 
Part III in particular, is of great interest and wide scope. It is generally 
admitted that the Jurisprudential house is one of many mansions—many of 
these Professor Keeton has entered, and the length of stay is in the last 
analysis a matter of personal preference. Certainly the stay is never dull, and 
that to a student is a powerful attraction in an introduction to Jurisprudence. 

G. D. G. Hart. 


Towarps A REALISTIC JURISPRUDENCE. By ALF Ross, Professor 
of Law, JUR.D., University of Copenhagen; PH.D., University 
of Upsala. [Copenhagen : Einer Munksgaard. 1946. 3804 pp. 
Dan. cr. 18.] 


‘Law is conceived at the same time as an observable phenomenon in the 
world of facts, and as a binding norm in the world of morals or values, at 
the same time as physical and metaphysical, as empirical and a priori, as 
real and ideal, as something that exists and something that is valid, as a 
phenomenon and a proposition’. The book is an attempt to conquer this 
dualism and the author’s solution is that we should ‘interpret the ideas of 
a super-empirical validity as rationalisations of certain emotional experiences 
and thus include them in the world of facts’. 

These extracts summarise the author’s main thesis which he elaborates at 
considerable length and with great force. He deals first with the dualism 
as it appears in the concept of law and then as it appears in the doctrine of 
the sources of law; after a chapter on the dogmatism of subjective law, 
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obligations and rights as fundamentally technical legal concepts and the 
doctrine of real and personal rights are considered. 

The meaning of realism in the author’s phrase is perhaps best shown in his 
attitude to the American school, and, in particular, to Jerome Frank. In his 
view, they do not conquer the dualism but avoid it by choosing one of its 
components. Why, asks the author, do these realists call law only that which 
will be the future behaviour of judges? Why not also of engineers? This 
can only be because the judge has a legal competence, because the concept 
‘judgment’ is a legal concept. ‘The way’, says the author, ‘is to conquer 
dualism by showing that, rightly interpreted, it is not an expression of opposite 
and irreconcilable points of view, but symbolises different, actual, elements 
of the legal phenomenon’. “His treatment of Kelsen is equally acute. The 
system of norms must; to be of jurisprudential value, be related in some 
way to social reality. Form and content are aspects of the same matter. 
‘But Kelsen’s fundamental idea is precisely that of apprehending in the mere 
abstract “ Sollen ” form, a certain empirical content of reality as valid, which 
is an impossible crossing of form and content.... The concept of law requires 
a synthetic union, not merely an analytic combination, of reality and validity’. 

The standard form of words is applicable here: it is impossible in the 
space of a short review to do more than indicate the author’s position in 
outline. In one summarising sentence, he writes ‘There do not exist any 
conceptions of validity whatever, but merely conceptually rationalised 
experiences of validity, that is to say, certain experiences furnished with 
peculiar illusions of objectivity’. Is there not this possible objection? The 
fact that my mind must come between myself and an aspect of validity—the 
fact that my experience of validity must be conceptually rationalised—does not 
necessarily mean that I am unable to conceive validity. This seems to lead 
to a further dualism between the I that is myself and to the I of whom I am | 
rationally aware. Are we in truth dressed in the straitjacket of Cogito ergo 
sum? 

The translator from the Danish writes English as good as is found in any 
book on jurisprudence. Double spacing of letters instead of italics does n o t 
assist the English reader. 

J. A. G. Gairrizn. 


Wortp REVOLUTION IN THE CausE OF Prace. By Lionex Curtis. 
[Oxford : Blackwell. 167 pp. 7s. 6d.] 


Mr. Lionex Curtis is one of the founding fathers of the Royal Institute of 
International Affairs (Chatham House); and has been for many years a pro- 
tagonist of the federal idea in the British Commonwealth of Nations. Since 
the end of the Second World War, he has been a protagonist of a larger ` 
union on a federal basis, of the United States of the World; and if we cannot 
attain to that at once, then of the largest possible Western Union of democratic 
States. The peoples of the union should elect a parliament which would be 
responsible for the maintenance of peace and for external affairs of the 
member States. He writes with immense fervour and conviction; he 
knows how to make history eloquent; and finds inspiration in the origins of the 
United States of America. 

His theme is simple; how we can bring about a political world revolution 
as the foundation of peace. The Philadelphia Cónvention of 1787, which 
turned the American Confederation into the Federal Republic of the United 
States, was the foundation of peace and prosperity of the North American 
Continent. He knows that chapter of history by heart, as it were; and he 
would apply the lessons of it to our harassed and troubled world which lives 
in fear of destruction by the rocket and the atom bomb, and cannot find in 
its present organisation the way to dissipate its fears. For Curtis the remedy 
is clear. If the peoples who have formed Western Union and others who are 
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like-minded would give up part of their national sovereignty, and would 
delegate Foreign Affairs and Defence to an International Government elected 
by the people, then they would have a sure defence against war. The 
functional organisation by way of economic union, which is the way of least 
resistance, is useless. The United Nations, which is formed on that basis, has 
already been found wanting. He writes with a bitter irony ‘UNO is no 
more than an attempt to create a government based on a compact between 
sovereign States which merely defines in more precise terms the impotence 
of Government. Its title reveals the faith of its founders in the virtue of 
words—the United Nations, whose debates expose and accentuate disunion, 
the Security Council, the focus of danger to peace, and its record of failure, 
dated from Lake Success.’ 

The second part of the book describes the function of public opinion; and 
deals in detail with the growth of the movement for Western Union and a 
United Europe. It is a relatively dull section, containing long quotations 
from speeches and Hansard Reports of Parliamentary Debates. The third 
part sets out the essential features of the scheme; and is the most lively and 
the most constructive. He pleads for the summoning of an International 
Convention which is to draw up the Constitution of an International Govern- 
ment. Great Britain and the nations of the British Commonwealth must take 
their full part in it. He is confident that the International Government will 
be able to end the fear of war which is the key to all problems. It will 
control the oil fields of the Middle East and by so doing make it impossible 
for the Soviet Union to challenge the Western Powers. It would contro] the 
colonies of the participating nations. It would settle the political and 
economic problems of Western Germany. He assumes without argument that 
the Eastern Bloc would not dare to challenge a union comprising the United 
States of Europe, the British Commonwealth and the United States of 
America. 

He is altogether opposed to the principle of the inevitability of gradualness. 
This creeping approach to International Union, which the British Government 
today appears to favour, is an illusion and we must boldly march to the 
Parliament of the World. To the objection that the Western States would be 
overwhelmed in such a Parliament by the Asiatic States with their much 
greater population, he replies that the representation of countries should be 
not according to the size of their population but according to their taxable 
capacity. Then the Western States would have a big lead. The division of 
function between international and national government would have the 
great advantage of liberating the national ministers for the work of social 
reform, which today they cannot tackle fully because of their pre-occupation 
with Foreign Policy and Defence. It would be another advantage that the 
electorate would vote freely and squarely about Foreign Policy, separately 
from their vote on Home Policy. Freedom is the crown which is offered if 
only we can carry through the revolution, as the representatives of the 
American States carried through their revolution at the end of the eighteenth 
century. And he quotes at the end the famous sonnet— 

‘We must be free or.die, who speak the tongue 
That Shakespeare spoke; the faith and morals hold 
Which Milton held.’ 
Norman BENTWICH. 


Tue Gozawa Triar. Edited by C. Seeman. War Crimes Trials 
Series. Vol. 8. [London : Hodge & Co. 1948. lxxii and 
245 pp. 18s.] 


Ix his Preface Lord Mountbatten explains that his policy with regard to trials 
for war crimes depended on prima facie evidence of brutality, and even then 
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only those persons were tried who were charged with offences likely to be 
punished by at least seven years’ imprisonment. In accordance with this policy 
Lord Mountbatten selected the trial of Captain Gozawa and nine others as the 
first British war crimes trial in the Far East. The charges in this case 
were general brutality involving beating, lack of food, overwork and insufficient 
medical treatment; conspiracy to execute and executing a named Indian 
prisoner of war; and beating of prisoners so violently that eight unnamed 
Indians died as a result. 

The defending officer in the Gozawa Trial was Lt.-Col. Sleeman, and he has 
edited the present volume. This trial took place in January, 1946, and only two 
months later we find the same officer prosecuting in what is known as the 
Double Tenth Trial, but a study of his activities in both trials shows his 
complete integrity in either capacity. 

In his Introduction Mr. Sleeman explains why this particular trial ‘was 
chosen as the first war crimes trial in the Far East. He points out that it 
coincided with the trial of Indian National Army officers in Delhi and was 
intended to show how the Japanese and their Indian collaborators really treated 
their Indian prisoners. He has made many references to the activities of the 
I.N.A., but seems to have based his comments on the report of a repatriated 
Indian officer which is printed as an appendix to The Gozawa Trial. It does 
not appear, however, as if the learned editor checked his information. An 
Indian civilian named Bhai Pritain Singh is mentioned—presumably this should 
be Giani Pritam Singh; Colonel Bhosle is really Colonel Bhonsle; while Rash 
Behari Bose was never described as Ras Behari Bose. Similarly, it is 
incorrect to include the executions carried out at Kranji (not Karanji) with 
those at Seletar and Bidadari, for the former was not a concentration camp. 
It is also unfortunate that in this connection he asserts that ‘in most cases 
the medical officers were compelled to certify that these deaths had resulted 
from disease’. In the Kranji case at least, the medical record book of the 
camp was produced at the court-martial of the Indians responsible, and 
Major Hasan, the Indian medical officer at the camp, had entered in each case 
the nature of the bullet wound that had caused death. Furthermore, it is 
wrong to assert that after December, 1942, no violence was used in the 
recruitment of members for the I.N.A. 

Since this trial was the first to be held in the South East Asia Command 
it is a little unfortunate that the tribunal sat without a judge advocate. It 
is true that no such officer was necessary as the President of the Court was a 
solicitor, and the judge advocate is only intended to advise what is usually 
a lay tribunal on the points of law involved in the case. When a judge 
advocate is sitting, however, he usually sums up the evidence before the court 
adjourns to consider the verdict. In this case there was no summing up, and 
it is impossible to ascertain why the court found as it did. 

It is by now generally known among lawyers that the rules of evidence 
in war crimes trials are much more lax than they are in English law, and 
particularly is this so in connection with the admissibility of sworn depositions. 
In this case not one of the Indians who was alleged to have suffered ill- 
treatment at the hands of the accused gave evidence in person, and it was 
therefore impossible to discover how much of his deposition was truth and 
how much exaggeration, or the creation of an amalgam of incidents committed 
by a number of different Japanese and all rolled into one. In this connection, 
the defending officer made great use of the fact that the British officer who 
had taken statements from the accused was unable to recognise them from 
their photographs when giving evidence. He did not point out, however, 
that all the deponents had named their oppressors, nor that in the trial of the 
I.N.A. officers that had just ended at Delhi one of the accused, Gurbaksh 
Singh Dhillon, had been bearded at the time many of his treasonable acts were 
committed, but was clean-shaven at the time of his trial. 


Depositions were used even in connection with the murder charge. The 
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accusation against one of the accused rested on the assertions of Indian eye- 
witnesses. The two Japanese facing this charge both denied that any Indians 
witnessed the execution. Since this evidence consisted solely of affidavits it 
was impossible to check whose memory was at fault. Nevertheless, on the 
strength of them, Lance-Corporal Chiba was sentenced to prison for seven 
years. 

The most important legal considerations in this case were raised by the 
defence. In the first place, counsel alleged that since Japan had never ratified 
.the Geneva Convention of 1929 relative to the treatment of prisoners of war, 
Japanese soldiers could not be charged with war crimes for failing to treat 
prisoners in accordance with its provisions. He never dealt adequately with 
the contention of the prosecutor that much of this convention was to be 
found in the rules of customary international law, and as such was binding 
on Japan. Nor did he take note of the prosecutor’s reminder that Japan was 
a party to Hague Convention IV, 1907, and by Article 4 of the Regulations 
concerning Land Warfare attached to that Convention, prisoners of war must 
be humanely treated. During the trial Lt.-Col. Sleeman also ignored the 
fact that in February, 1942, the Japanese Government informed the Foreign 
Office that they would observe the terms of the Geneva Convention in respect 
of English, Canadian, Australian, New Zealand and Indian prisoners. This 
point was made by the prosecution and the learned editor has included the 
text of the communication in his Introduction to the volume. 


Perhaps the most important problem of law involved was that concerning 
the status of the Indian troops who suffered the tortures with which the 
accused were charged. It was alleged by the defence that these Indians had 
ceased to be prisoners of war because they had volunteered as auxiliaries in 
the Japanese labour battalions, and as such were governed not by the law 
concerning prisoners, but by the Japanese military code concerning Heihos. 
This was an attempt to change the prima facie presumption of status possessed 
by the Indians and therefore the burden of proof clearly rested upon the 
defence. The prosecutor pointed out that after 1943 the Japanese announced 
that Indians would not in future be regarded as prisoners, but would be 
regarded as Heihos and part of the Japanese forces. This development was 
connected with the establishment of the ‘ Provisional Government of Free 
India’ which declared war upon the Allies. Such an announcement by the 
Japanese was obviously not enough to change their status; what was needed 
was direct evidence of the voluntary nature of the change. This evidence the 
defence could not establish. Each of the accused asserted that he was 
aware that the Indians were Heihos and that the Indians regarded themselves 
as such, while Lieutenant Nakamura asserted that one of the Indian officers 
had informed him that the Indians had volunteered to work for the Japanese 
as Heihos and were prepared to go anywhere so long as they were not sent to 

` the front. The Indian officer in question was one of those whose sworn 
deposition was admitted on behalf of the prosecution, but neither his, nor any 
of the other statements made any mention of this matter. It was impossible, 
therefore, for the defence to secure this evidence from the most reliable 
source, namely, the Indians themselves. 

The Gozawa Trial makes it clear that there is much to be desired in the 
procedure adopted for war crimes trials. This procedure does not only apply 
in the Far East but also in Europe, for all British war crimes tribunals are 
established and their proceedings conducted in accordance with the Royal 
Warrant of June, 1945, concerning the Regulations for the Trial of War 
Criminals, which is printed as Appendix 2. Nevertheless, the transcript of this 
trial makes it perfectly clear that the accused, whatever the demerits of the 
procedure, received an absolutely fair trial and were sentenced in accordance 
with the evidence brought to the notice of the court. The importance of this 
becomes clear from the fact that apart from one acquittal and one death 
sentence, the accused received sentences of from two to twelve years and the 
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first have already been released. This must have an effect on the Japanese 
mentality, for Captain Gozawa agreed with the prosecutor that ‘it would have 
been right for the President of this Court to condemn you,to death on my 
word’, 


L. C. Green, 


Systematic SURVEY oF TREATIES FOR THE Paciric SETTLEMENT OF 
INTERNATIONAL DISPUTES, 1928-1948. [Lake Success, United 
Nations; London: H.M.S.O. 1949. x and 1202 pp. 50s.] 


Iw 1948 the United Nations published a collection of International Tax Agree- 
ments bringing up to date the similar series published by the League of 
Nations between 1928 and 1936. Now the Secretariat of the United Nations, 
at the request of the ‘Little Assembly’, has performed a similar task in 
connection with another facet of the League’s publishing activities. In 1927 
the Secretariat of the League published a study entitled Arbitration and 
Security—Systematic Survey of the Arbitration Conventions and Treaties of 
Mutual Security Deposited with the League of Nations. This Survey has 
been brought up to date under a more general title, and the new volume con- 
tains the texts of all treaties or treaty provisions concerning the pacific settle- 
ment of international disputes entered into between 1928 and 1948. In order 
to make this new Survey as complete as possible, it includes not only treaties 
registered, in accordance with the relevant constituent instrument, with the 
Secretariat of the League of Nations or the United N ations, as the case may 
be, but even unratified treaties. Unlike the collection of International Tax. 
Agreements already mentioned, a synoptic index has not been included, so 
that it is not possible from this volume to find the reference of any of the 
treaties included the League’s Survey. 

The first 327 pages of the new volume have been devoted to an analysis 
of the various treaties. Although ‘the treaties for the pacific settlement of 
international disputes which were concluded between 1928 and 1948 do not 
conform to one general pattern’, an attempt has been made to consolidate the 
study of these treaties by grouping them in accordance with the following 
divisions: basic types of treaties, that is to say, according to their purpose, 
whether that be judicial settlement, conciliation or arbitration; general juris- 
dictional clauses—many of the post-1928 treaties adopt the terminology of the 
Kellogg Pact and record the agreement of the parties that the settlement of 
disputes arising between them ‘shall never be sought except by pacific means’; 
reservations, for there is hardly a treaty of any character, and those for 
pacific settlement are no exception, which does not include some escape clause, 
regardless of the sweeping character of its introductory sections—in fact, 
often, in order to estimate the correct worth of the obligations imposed by a 
treaty, it is more important to examine the escape clause than the clauses 
imposing positive obligations; disputes to be settled by special procedures, for 
not all States are parties to the Statute of the International Court of Justice, 
and not all those who are desire all their disputes to be settled by that 
court; and proceedings before national tribunals. The purpose of such clauses 
is not, generally speaking, to evade international settlement, but to delay it, 
by requiring the prior reference of the dispute to local judicial process. 
Frequently, however, such a clause is redundant, for whenever a dispute arises 
from a wrong done to a private citizen international law requires the 
exhaustion of local remedies before the matter is taken up by the individual’s 
home State. Each of the 234 treaties dealt with in this Survey is analysed 
and its clauses allotted to the relevant headings. 

In addition to analysing the various treaties according to their contents, 
the volume is also concerned in classifying the documents in accordance with 
the method of settlement used in each case, whether it be adjudication, 
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arbitration or conciliation. Finally, a survey is made of the various general 
provisions appearing in these treaties. 

As a result of this Survey one is inclined to feel that even though the 
treaties for pacific settlement of international disputes ‘do not conform to one 
general pattern’, many of them do tend to conform to general underlying 
bases. A careful study of the texts here printed shows that, even though the 
phrases differ, the intentions of the parties to the treaties are the same, and 
it would not be very difficult, using the material provided in this Systematic 
Survey of Treaties for the Pacific Settlement of International Disputes, 
1928-1948, to ascertain what may well be described as the standards of this 
field of treaty practice. 


L. C. Green. 


OnE LEGAL ASPECT OF THE PotisH REGAINED TERRITORIES. By 
M. Muszxar and others. [Warsaw : Polish National War 
Crimes Investigation Office. 1948. 29 pp.] 


Les PROBLÈMES DE LA SAUVEGARDE DE LA PAIX ET DE LA LIQUIDATION 
DES SUITES DE GUERRE AU POINT DE VUE DU Drorr PoLonals. 
By A. Bapxowskgi and others. [Poland: Publication No. 2 du 
Service Polonais pour la Recherche des Criminels de Guerre. 
1947. 129 pp.] 


In a recent article in Soviet State and Law, Mr. Vyshinsky made it clear 
that in Soviet eyes ‘law is nothing without politics’ and these Polish pamphlets 
suggest that Polish lawyers see problems in exactly the same way. The line 
- of demarcation is so vague that at times it is impossible to know whether a 
legal or a political argument is being used. Thus, in the shorter of the two 
publications, there is an article devoted to providing statistical evidence to 
show that the former eastern provinces of Germany did not feed that country, 
and so there is no reason for them to be returned. In support of the legal 
argument put forward in that pamphlet, the so-called ‘Cadogan Letter’ of 
November 2, 1944, is printed. In that document Sir Alexander apparently 
said, on the authority of the Prime Minister, that ‘HMG do consider that 
Poland should have the right to extend her territory to this extent ’ namely, 
the line of the Oder including the port of Stettin. The Polish lawyers argue 
that the Potsdam Conference made this transfer final, merely providing for 
formal recognition of the change at the German peace conference. Whether 
one agrees with this Polish interpretation or not is irrelevant, for in view of 
the mass transfer of population that has taken place in the area it will be 
difficult to re-establish the status quo ante. 

The longer pamphlet is also concerned with Polish claims to the ‘ recovered’ 
territories, but here we find the strange argument that, although in fact only 
Mr. Attlee, Mr. Truman and Marshal Stalin met at Potsdam, Poland was a 
party to the Potsdam Agreement which therefore cannot be amended without 
that country’s consent. This is a dangerous argument for a country of eastern 
Europe to use, even if it had been a party to the Agreement in question, for it 
can only show that even eastern Europe recognises the weakness of its case in 
connection with the new Danube Convention. 

- Both pamphlets are based on the thesis that whereas international law was 
formerly founded on the principles of ‘civil law, it now rests on principles 
of international penal law, which, it is asserted, was clearly established at 
Nuremberg. It is because of the penal character of law, and not out of any 
consideration of reparation, that Poland is entitled to retain the eastern 
provinces of Germany. 

The larger pamphlet shows that Polish lawyers are fully aware that the 
Nuremberg Judgment did not make crimes against humanity criminal unless 
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they were part of a general war effort, in which case they are war crimes ` 
in the traditional sense. Polish law, however, recognises that certain offences 

should be considered as crimes against humanity even though they have been 

committed in time of peace, thus it is now considered criminal for any Pole 

to have been pro-German, or to have become a German, before the outbreak 

of hostilities when: such acts were still legal by Polish law. 

Perhaps the artificial character of the present Polish approach to problems 
of international law is best illustrated by the statement that the rise of the 
Soviet Union, the development of democracy in central Europe and the 
establishment of the United Nations have all contributed to hastening the 
destruction of the concept of sovereignty. This makes strange reading at a 
time when the Soviet Union and the ‘peoples’ democracies’ of central and 
eastern Europe are more vehement in their assertions of national sovereignty 


than any other country in the world. 
L. C. Green. 


MacGiuiivray on Insurance Law. Third edition. By the Author 
and Denis Browne, M.A. [London: Sweet & Maxwell, Ltd. 
1947. xevii and 1567 pp. (with index). £7 7s. Od. net.] 


Wen Mr. MacGillivray, now one of His Majesty’s Counsel, then a rather 
junior member of the outer bar produced the first edition of this book nearly | 
forty years ago, it at once secured recognition as a leading textbook on its 
subject. The carefully edited second edition (1987), in his work on which the 
author had the distinguished assistance of Professor Denis Browne, definitely 
made it the leading authority on the general principles of insurance law. 
Those who know the solid scholarship of the authors would expect the new 
edition to maintain this honourable place, and it undoubtedly does so. The 
growth of the law in the interval has been so rapid as to require over one 
hundred pages of additional text, and this increase is perhaps even better 
shown by the table of cases and statutés which is now longer by fourteen pages. 
The new edition is accordingly very welcome. 

The opening chapters on insurance companies contain a good deal of 
material which is general company law and of no special interest in insurance, 
though tucked away in the second of them we rather unexpectedly find a couple 
of pages on compulsory insurance against third party risks. The much 
expanded Chapter 3, on Industrial Insurance, would, we think, come better at 
the end of the volume. Although the statutory side of this subject is very 
{mportant, the assurance does after all originate in a contract which has, gener- 
ally speaking, to obey the ordinary rules which are given and explained in 
later chapters of the book. Unfortunately, substantial parts of this chapter 
are already incomplete because of the passing of the National Insurance Act, 
1946, which must have occurred while the volume was in the press, but it is 
difficult to understand why there is no reference to it in the Preface, which 
does mentiom the Finance Act, 1947. 

The following chapters which deal with general principles and problems of 
insurance law have not been much altered, but a short chapter on the General 
Rules of Construction has been added. : 

With Chapter 8 on Life Insurance we come to specialised contracts of 
insurance. There has been a good deal of reorganisation here involving sub- 
stantial expansion. A new general chapter on Accident Policies, which were 
previously only dealt with in relation to the application of special clauses and _ 
conditions, has next been added. The chapter on Fire Insurance disappears in 
favour of a more general chapter on Property Insurance, which takes in a 
number of sections previously dealt with in the Clauses and Conditions chapter. 
The same remark applies to a new chapter on Third Party Risks. -These re- 
arrangements are undoubtedly wise, and improve the general arrangement of 
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the work substantially. Finally come chapters on Claims for Premiums and 
Stamp Duties. 

The short section on Motor Vehicle Insurance strikes us as somewhat inade- 
quate in view of the vast increase in the business of recent years, and of the 
important provisions in the Road Traffic Acts of 1930 and 1934, establishing 
the revolutionary principle of compulsory insurance. The practical problems 
raised by the avoidance of policies issued for the purpose of satisfying these 
Acts on such grounds as concealment, or breach of warranty, the Report of 
the Departmental Committee of the Board of Trade on the subject, and the 
remarkable agreement between the Insurance Companies and the Govern- 
ment in 1946, under which the companies have undertaken to see that all 
third parties, except voluntary passengers, who are injured in motor accidents, 
shall have the benefit of insurance, and have established the Motor Insurers’ 
Bureau, are not discussed or referred to, though, no doubt, this latter arrange- 
ment was not finally concluded until this work was in the press. 

» In conclusion it is perhaps necessary to mention that the subject of Marine 
Insurance is not dealt with. 
C. 


A Srupy or HoọosPITTAL ÅDMINISTRATION. By F. Harr and 
A. J. WALDEGRAVE. Published under the auspices of the 
Institute of Public Administration. (Studies in Public 
Administration, No. 1). [London : Stevens & Sons, Ltd. 
1948. ix and 188 pp. 15s.] 


Vasr numbers of people come into contact with hospitals every year and the 
contact is so close that in-patients at any rate have an opportunity of observing 
many aspects of hospital administration in detail. Even so, little of it is 
known to or understood by the general public and the authors are to be 
congratulated on having produced a comprehensive study of hospitals at work. 
Their aimi has been to describe the administration of both voluntary and 
public authority hospitals as it was just before the National Health Service 
Act, 1946, came into operation, undoubtedly a suitable moment for stocktaking. 

The book must be judged as what it is meant to be, that is to say not as a 
textbook nor as-a searching analysis of hospital problems, but as a purely 
descriptive work. As such, it achieves its aim. The authors show what a 
hospital is like in practice and, to the present reviewer’s mind, they manage 
to convey the authentic atmosphere. 

The authors profess, however, to have written the book with an ulterior 
motive, i.e., to provide material for the bodies whose task it is to carry out 
the transfer and re-organisation under the Act so as to enable them to make 
the fullest possible use of the experience gained by both types of hospital. 
Here it would seem that the purely descriptive method is not adequate and it 
is suggested that too little consideration has been given to the numerous and, 
in many cases, very intricate underlying problems. This is not meant to be a 
plea for the development of a philosophy of hospital administration—far from 
it—but a somewhat more profound analysis would have been helpful. For the 
same reason the authors give the impression of being perhaps too complacent. 
The reviewer has no wish to belittle the magnificent work done by British 
hospitals of all types and he realises that much of the criticism directed against 
hospitals is, and has been, ill-informed and unjustified. He thinks, however, 
that the-more frequently repeated strictures might with advantage have been 
discussed and answered. 

The style betrays the influence of contemporary Whitehallese and the book 
would have gained by being written in rather more colloquial English. 

It is an unfortunate fact that such criticism as one may offer always tends 
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to take up a disproportionate part of one’s space. This is so not because the 
review is meant to be mainly critical, but because the reviewer is tempted to 
make suggestions for the next edition. In the present case, what is wanted 
is not so much a new edition because the authors have described a state of 
affairs that has by now largely become history. It is to be hoped, however, 
that they will give us the continuation of the story, i.e., the new system and 
the transition to it in practice. Whether this should be done in the form of an 
expanded edition of the present work or as a separate book must depend on 


the development to be discussed itself. ; 
W. A. STEINER. 


THE PrincirLEsS oF Company Law. By J. CHARLESWORTH, LL.D. 
Fifth Edition. [London : Stevens & Sons, Ltd., and Sweet & 
Maxwell, Ltd. 1949. xi and 844 pp. 15s; net.] © ` 


Tue new edition of this, the best shorter students’ textbook on Company Law, 
has been thoroughly revised in the light of the Companies Act, 1948. It 
succeeds in summarising in 286 pages of text the complex law on this subject 
without submerging the principles in a welter of detailed rules, and is in 
general admirably clear. For the next edition, however, it is suggested that 
Dr. Charlesworth might reconsider his treatment of the various requirements 
that have to be fulfilled on making a public issue and of the prospectus pro- 
visions, since it is felt that these are made to appear’ more confusing than 
they really are. It is-also suggested’ that the utility of the book would be 
increased if less attention were directed to the requirements on the formation 
of a public company, and if it were pointed out to the student that the 
present-day practice is not to form a public company in the first instance 
but to register.a private company and convert it into a public one, The 
reasons for so doing also need stating as they are not necessarily self-evident 
to the student and are not emphasised in any of the textbooks. 

Dr. Charlesworth may care to note the following examples of apparently 
erroneous or misleading statements which have crept in, doubtless owing to 
the speed with which the book was passed through the press: Page 85, 
penultimate sentence (‘not’ omitted?); Page 184, last sentence (effect of 
s. 486 ignored); Page 135, misleading penultimate sentence; Page 148, last 
sentence (effect of ss. 188 and 141 misstated); Page 144, first sentence (mis- 
leadingly suggests that special notice means twenty-eight days’ notice by the 
- company); Page 189, reference to s. 819 (should also be reference to s. 94?). 
The fact, however, that these are the only sentences to which exception -is 
taken after a careful reading of the whole text, is a sufficient indication of the 
care with which the revision has been carried out. ’ 

L. C. B. Gowen. 


A TREATISE OF CONTEMPORARY RELIGIOUS JURISPRUDENCE, By 
I. H. RusnsrTEI, of the Illinois Bar. [Chicago : The Waldain 
Press. 1948. 120 pp.] 


Tars study deals with the legal aspects of fortune telling, faith healing, and’ 
pacifism in war-time. The title of the book is perhaps somewhat surprising, ` 


since none of these matters can now be said to attract the attention of the 
law as ‘wrongs against God and Religion’, and, until reminded (by a 
footnote on p. 23) of the First Amendment to the American Constitution, the 
English reader may wonder what possible logical connection there might be 
_ between the three topics. But since literature on all three is-extremely scanty 
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and the problems involved are interesting and important, gratitude to Mr. 
Rubinstein for having undertaken to deal with them systematically might well 
have outweighed such little blemishes. 

Unfortunately, this treatise fails to deal exhaustively, or even adequately, 
with any of the three subjects. There is, of course, 2 lot of incidental informa- 
tion about American law which is useful to the English reader. Faith healing 
is not a subject of any great practical importance to lawyers or medical men 
in this country, but from Mr. Rubinstein’s book we learn that the Medical 
Practice Acts of the various States of the Union, on which the main burden 
of dealing with quacks and faith-healers falls, differ in essential points from 
our Medical Acts. In the United States, these Acts are designed to protect 
the public against ‘being treated in their physical ailments and diseases by 
persons who have not adequate or proper training, education or qualifications 
to treat them’; the right to undertake treatment of disease depends on the 
possession of reasonable qualifications. In this country, by contrast, the 
Medical Acts do not prohibit anyone from practising medicine or surgery, but 
see to it only that those requiring medical aid should distinguish the qualified 
from the unqualified practitioner. 

Again, in the chapter dealing with Pacifism, one notes that draft classifica- 
tion of conscientious objectors under the Federal Draft Act, 1940, is subject 
to judicial review in subsequent criminal proceedings for failure to comply 
with an order of the draft board (which corresponds to our c.o. tribunal). 
As is known, no determination of a local tribunal or the appeal tribunal made 
for the purpose of the 1939 National Service Act could be called in question 
in any court of law here. f 

As a textbook of law Mr. Rubinstein’s work falls short of the most modest 
requirements. The author has collected nearly 1,000 cases decided by courts 
in the United States, Great Britain and the Dominions, but he has so inexplic- 
ably mixed them up that it is dificult to avoid the impression that he considers 
the law to be the same wherever the English language is spoken. For this 
reason alone it is to be wished that the author had confined himself to the 
law of the United States or, better still, of his native State of Ilinois. As it 
is, it becomes practically impossible to discover what exactly the law is with 
regard to any question either in Illinois or anywhere else. 

Thus, in the discussion of fortune telling, we learn that in the United States 
this is a matter reserved for State legislation, but owing to the author’s 
-reluctance to quote even only one typical specimen of such a statute in force 
in any one State, the reader is left where he was before, namely, with the 
knowledge that it is desirable to repress such attempts to impose on a 
gullible public and that this is done in some places strictly and in others 
hardly at all. Some American States or municipalities indeed, so far from 
suppressing fortune telling, have apparently established an elaborate system 
of licensing the profession, based on payment of licence fees and residential 
qualifications. A similar attempt to institute licensed spiritualists and/or 
fortune tellers in this country in 1930-1 did fortunately not come off. 

A few illustrations, mainly involving English law, may serve to show the 
magnitude of the inaccuracies and omissions for which this work is con- 
spicuous. The author refers to the Witchcraft Act, 1735, s. 4 (the year is given 
-as 1786) which is rarely invoked in English courts, but omits all reference to 
the Vagrancy Act, 1824, s. 4, under which the police now deal with fortune 
tellers. Stonehouse v. Masson [1921] 2 K.B. 818, which finally established 
that mens rea is not essential for conviction under section 4 and that, therefore, 
the defendant’s genuine belief in his own powers is irrelevant, is quoted for 
the proposition that lack of specific intent to deceive is no defence in prosecu- 
tions for fortune telling (p. 19), but the author does not seem to notice that 
omission of all reference to the 1824 Act makes nonsense of the whole thing. 
On p. 78 we read: ‘An action can be maintained against a Christian Science 
Practitioner for fraud by relatives of the deceased patient who was defrauded 
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by the practitioner’. That seems obvious, but looking at the facts of the New 
Jersey case of Christian v. Canfield (1931) 108 N.J.Eq. 547; 155 Atl. 788, which 
is quoted at length in support, we find that they are reminiscent of Morley v. 
Loughnan [1893] 1 Ch. 786, and that the action was brought not for fraud, 
but under the (equitable) doctrine of undue influence. In the third chapter, 
dealing with conscientious objectors, Mr. Rubenstein propounds the astonishing 
doctrine that ‘a private employer . .. may discharge an adult or minor 
employee who registers as a conscientious objector and has been classified as 
such by the local draft board upon the ground that, as a pacifist, he is an 
undesirable employee’ (italics mine). No United States authority of any 
kind is quoted for this proposition; the only two cases relied on are 
Newell v, Gillingham Corporation [1941] 1 All E.R. 552, and Downsborough v. 
Huddersfield Industrial Society [1942] 1 K.B. 145, of which the first did not 
deal with the question at all and the second decided nothing of the ‘sort. 

Hardly better authority is given for the author’s assertion that, on account 
of their opinions, Christian Scientists can recover ‘little or no’ damages for 
personal injuries, mental anguish, pain and suffering; an assertion which is 
quite illegitimately fathered on the Texas Court of Civil Appeals in Fort 
Worth and Denver City Ry. v. Travis (1907) 45 Tex.C.A. 117; 99 S.W. 1141. 
From this and similar instances the reader may incline to the view that the 
author of this treatise draws, with a certain amount of glee, the most illiberal 
conclusions from dicta in the reported cases and uses his book to set them up 
as principles of law. 


Perhaps it is as well that there is no Index of Statutes and/or Cases. 
H. A. HAMMELMANN. 


Taer Law or Smoxe Nuisances. By W. R. Hornsy STEER, M.A., 
LL.B., F.R.SAN.I., Recorder of South Molton. Second Edition. 
[London : The National Smoke Abatement Society. 1948. 72 


pp. 8s.] 


Tuts little book, published by the National Smoke Abatement Society, is a 
convenient collection of the statutory provisions relating to nuisance by smoke. 
As appears from the interesting short history of the subject, smoke given off 
from the burning of coal was found to be a nuisance as early as the end of the 
thirteenth century, but it was not until the nineteenth century that the 
subject was seriously taken in hand by the Legislature, when the Town 
Improvement Clauses Act, 1847, contained a provision that furnaces used in 
factories should be constructed so as to consume their own smoke. The 
modern statutory provisions, contained in the Public Health Act, 1936, the 
Public Health (London) Act, 1936, and the City of London (Various Powers) 
Act, 1946, are set out in the Appendix. There is also printed the relevant 
sections of the Manchester Corporation Act, 1946, which go much further than 
any other statutory provisions in dealing with smoke nuisance. This Act 
provides that in the central area of the City (defined in the Act) no smoke 
shall be emitted from any premises; and also that this prohibition may be 
extended to any other area in the City on an order being made by the Corpora- 
tion and confirmed by the Minister. It also prohibits the installation in a 
building of any furnace for steam raising or for any manufacturing or trade 
purpose unless the furnace, as far as practicable, can be operated continuously 
without emitting smoke. 

The author sets out his subject concisely and clearly, sò that this edition _ 
should be welcomed by all those who are interested in the subject of smoke 
pollution. 

J.C, 


Ocr. 1949 REVIEWS 587 


Hovsine Sussipires and Rents. By J. R. JARMAIN, M.A.(Admin.). 
Studies in Public Administration, No. 2. [London: Stevens & 
Sons, Lid. 1948. viii and 294 pp. 25s.] 


One has the impression that more has been written about local government 
in the last four years than in any similar period before the war. Several 
descriptive surveys have been offered for the enlightenment of the elusive 
John Citizen. New editions of older works have lamented the decline of local 
government. The Report of the Local Government Boundary Commission for 
1947 has stimulated a lively controversy. On the other hand, monographs 
covering a narrower field have been less prolific. Mr. Jarmain’s book is a 
valuable addition to this last group. Most of it was written immediately 
before the war, when the author was a member of the Economics Research 
Section of Manchester University. This does not mean that it is out of date; 
the problems he discusses are still with us. It is questionable, for example, 
whether the present system of housing subsidies to local authorities is the best 
that can be devised. There is a good deal to be said in favour of subsidising 
needy tenants rather than houses. Major difficulties still arise in valuing 
council houses for rating purposes, in fixing their rentals and in attempting 
to relate rentals to the ability of individual tenants to pay. Mr. Jarmain’s 
analysis of these and other cognate matters is interspersed with statistical 
tables, most of which have been compiled on the basis of information supplied 
by a hundred local authorities. If this mass of detail detracts somewhat from 
the readability of the book, it enhances its value as a work of reference and 
as a contribution to the solution of the problems it poses. It deserves the close 
attention of economists, students of public administration, and, above all, 
everyone who is directly concerned with the housing and financial administra- 
tion of local authorities. 
S. A. ve SMITH. 


COMPULSORY PURCHASE AND COMPENSATION. By R. D. STEWART 
Brown. Current Law Guide, No. 6. [London : Stevens & 
Sons, Ltd., Sweet & Maxwell, Ltd. 1948. vi and 97 pp. 
6s. 6d.] 


Ir is most difficult for the non-specialist to obtain a clear picture of the 
law relating to compulsory acquisition and compensation. Although much of 
the law is now to be found in the Acquisition of Land (Authorisation Pro- 
cedure) Act, 1946, and the Town and Country Planning Act, 1947, a large 
number of very recent Acts (not to mention the Lands Clauses Consolidation 
Act, 1845) must be considered. In order to complete his jigsaw puzzle 
Mr. Stewart Brown must have had to hunt for most of the pieces, but his 
search was conspicuously successful. Those who bestow monthly benedictions 
upon the publishers of Current Law may be inclined to add an extra one after 
reading this excellent booklet. 
S. A. pe SMITH. 


Town anD Country Pianninc Law. By J. Kexwicx and ROBERT 
S. W. Portarp. (‘This is the Law’ Series.) [London : 
Stevens & Sons, Ltd. 1948. 108 pp. and (Appendices) 6 pp. 
and (index) 17 pp. 4s.] 


Tue Town and Country Planning Act, 1947, has certainly met with its fair share 
of publicity and with a determination that its consequences shall be generally 
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known both in order to warn of dangers and abate fears. .The present book, 
coming as it does in the series This ts the Law, is a further attempt to bring 
the Act to every man’s door. The difficulties of the attempt are obvious, while 
there is still hot argument on meanings it may be dangerous to lay down 
principles with broad simplicity, yet here a lesser adherence to the wording 
and order of the Act would have been helpful to a general reader. Many of 
the definitions, for example, with some explanation of them which now appear 
under ‘ Miscellanéous’ could with advantage have been written back into the 
chapter on Development. Although at times expansion would have been useful, 
e.g., as the circumstances when the speedy acquisition procedure is available, 
the book is a useful and accurate guide to the Act and in reading it the 
ordinary citizen will be made aware of matters vital to his pocket where 
ignorance might be expensive. 
J. D. B. MITEL. 


TOWN AND COUNTRY PLANNING Act, 1947. By R. L. DOBLE, M.A., 
and H. MANN, M.B.E., LL.B. Second Edition. [London : Sweet 
& Maxwell, Ltd. ; Stevens & Sons, Ltd. 1948. vii and 120 pp. 
6s. 6d. net. ] 


Tars book is No. 2 of the Current Law Guides and is written by two 
solicitors engaged in local government work. Exposition of statutes can easily 
- make dull reading and this is especially true when, due to the shortness of 
time between the operative date of the Act and the writing of the book, case- 
Jaw is almost non-existent. The present volume is an exception; it reads 
well and easily; the analysis is clear and the sense conveyed without a 
textual reproduction of the Act which for most of its readers would be 
superfluous. A new art is developing—the presentation of the law as a 
combination of statute and statutory instrument. Because of the necessity 
for such a presentation, books like this will be more and more required. 
Unfortunately, nothing proliferates like paper, and new editions may become 
more frequent. For this reason, we hope that the publishers will be able to 
keep the price to its present reasonable figure. 
J. A. G. GRIFFITH. 


Tue Story oF THE LyNnsKEY TRIBUNAL. By Warri Marcu. 
[London : Alvin Redman, Ltd. 1949. 189 pp. 2s. 6d. net.] 


‘Scornanp Yarn on the Track’; ‘The Sword is Poised’; ‘The Indiscretions 
of a Minister’; ‘Walls have Ears’; ‘The Case of the Cement Bags’. Edgar 
Wallace would have scorned such chapter headings. But if Edgar Wallace 
had told such a story, he would have been instructed that while truth may 
be knocked about a little, it must be kept on its feet. Chesterton took 
verisimilitude to its furthest frontier; but the man who was Thursday was, 
for all his balloonings, a troglodyte compared with (to quote another chapter 
heading) ‘The Amazing Mr. Stanley’. 

Evidence given by a large number of witnesses in succession does not 
easily lead to one comprehensible story, and it is the function of anyone 
writing an account of a case to enable the reader to see the whole. Mr. 
March attempts this but does not altogether succeed. A word must 
be said about the desirability of a book of this kind. The author is a 
Journalist; moreover, he writes racy journalese. It has been suggested by 
journalists and others that the glamourising of Stanley was unworthy of 
the profession. This may be, but if so, much of the material printed by our 
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dailies is equally unworthy. While Mr. March attempts to present his story 
in the form of a novelette, it should be stated that he does not attempt to 
establish the principal character as a romantic merchant adventurer, old 


style or new. 
J. A. G. Gairrira. 
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CORRIGENDUM 


Professor G. C. Cheshire’s recent book, International Contracts, 
was described in a review at p. 268 of this Volume as having been 
delivered as one of the annual Gilbert Murray lectures in the 
University of Glasgow. We are informed that these lectures were 
in..fact founded in honour of the late Dr. David Murray, the 
eminent Scottish historian and lawyer. 





